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The  People  op  the  State  op  New  York,  Respondent,  r. 

James  E.  Mixnatjgh,  Appellant. 

Court  qf  Appeality  January  20,  1892. 

L  Trial.  Charge. — The  trial  judge,  in  delivering  his  charge  to  the  jury,  may 
read  to  them  extracts  from  a  raported  case,  so  long  as  the  propositions 
are  sound  and  applicable  to  the  possible  facts  appearing  and  are  cor- 
rectly stated. 

2.  H^omieide.  Insanity. — The  appearance  and  acts  of  defendant  in  this 
case,  were  held  to  be  entirely  consistent  with  his  possible  sanity  and  to 
fall  far  short  of  establishing  his  inability  to  distinguish  the  nature  and 
quality  of  his  act,  at  the  moment  of  the  homicide. 

Appeal  from  judgment  of  ihe  New  York  general  sessions, 
convicting  defendant  of  the  crime  of  murder  in  the  first 
degree. 

Joseph  F.  Mbss^  for  appellant* 

JET.  B.  B,  Stapler^  for  respondent. 


THE  PEOPLE  V.  MINNAUGH, 


Opinion  of  the  Court,  by  Finch,  J. 


FmcH,  J. — The  record  discloses  no  ground  for  the  reversal 
of  this  judgment,  either  upon  the  facts  or  the  law.  The 
evidence  fully  established  that  the  prisoner  killed  the  deceased 
with  two  shots  from  a  pistol,  one  of  which  inflicted  a  mortal 
wound ;  that  the  defendant  acted  from  a  motive  of  revenge, 
aroused  by  a  quarrel  with  deceased  the  night  before,  in  which 
the  prisoner  was  more  orless  violently  assaulted^  and  suffered 
not  only  some  personal  injury,  but  the  mortification  of  defeat ; 
that  on  the  morning  of  the  murder  he  purchased  a  pistol  at 
one  place,  giving  a  false  reason  for  the  act,  bought  the 
necessary  cartridges  elsewhere,  loaded  the  weapon,  went  to 
the  saloon  where  he  expected  to  find  and  did  find  his  adver- 
sary, and  without  a  word  shot  him  down  where  he  stood ; 
that  the  accused  then  ran  away  and  endeavored  to  conceal 
himself  in  a  neighboring  house  where  he  waa  found  and 
arrested ;  and  that  his  sole  explanation  of  the  crime  was  a 
reference  to  the  affray  of  the  day  before.  Very  much  of 
detail  and  many  facts  and  circumstances  accompanied  this 
outline  of  the  proof,  and  there  was  no  room  left  for  a  rational 
doubt  that  the  killing  was  the  act  of  the  defendant,  that  it 
was  intentional,  and  the  result  of  a  premeditated  and  deliberate 
purpose.  We  entirely  agree  with  the  verdict  of  the  jury  in 
that  respect. 

The  defense  attempted  to  be  interposed  was  that  of 
insanity  resulting  from  the  habitual  and  intemperate  use  of 
alcoholic  stimulants.  That  bad  habit  was  shown  to  have 
existed,  but  the  resultant  consequence  was  not  at  all  estab- 
lished. A  wild  look  in  the  eyes,  an  unusual  paleness,  a 
restless  movement  about  the  room,  a  nervous  trembling,  a 
surly  and  silent  refusal  to  answer,  were  the  substantial  facts 
upon  which  the  defendant's  witnesses  characterized  his  con- 
duct as  irrational,  but  which  were  entirely  consistent  with 
his  possible  sanity.  They  fell  far  short  of  establishing  that 
the  accused  did  not,  at  the  moment  of  the  murder,  know  the 
nature  and  quality  of  his  act,  and  perfectly  understand  that 
it  was  wrong. 
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On  the  contrary,  the  proof  satisfactorily  showed  that  he 
was  sober  and  rational  on  that  day ;  that  he  went  about  his 
purpose  with  anintelligentadaptation  of  the  means  to  the  end 
which  he  had  in  view ;  that  he  fired  the  weapon^  procured 
and  loaded,  without  new  provocation,  and  not  once  but  twice ; 
that  he  fled  and  hid  himself  with  an  apparent  and  obvious 
consciousness  of  the  character  and  consequences  of  his  act ; 
that  he  answered  questions  rationally  and  correctly ;  and  that 
he  gave  the  reason  of  a  revengeful  temper  for  the  deed  which 
he  had  done.  These  and  many  further  facts,  while  not 
necessarily  conclusive,  scarcely  needed  under  the  circum- 
stances proved  the  added  evidence  of  the  only  expert  ex- 
amined to  show  that  the  prisoner  was  sane  at  the  time  of  the 
murder.  On  this  branch  of  the  case  also  we  agree  with  the 
conclusion  reached  by  the  jmy. 

Only  two  exceptions  were  argued  before  us.  It  was 
objected  that  the  trial  ^dge  commented  upon  the  facts  in 
such  manner  as  to  prejudice  the  minds  of  the  jury  against 
the  prisoner,  and  erred  in  speaking  of  voluntary  intoxication 
and  reading  an  authority  on  that  subject  to  the  jury.  There 
is  no  just  foundation  for  either  criticism.  The  charge  of  the 
learned  recorder  was  not  only  accurate  and  able,  but  thoroughly 
fair  and  impartial.  Again  and  again,  and  with  constant 
reiteration,  the  jury  were  told  to  draw  no  inference  upon 
the  facts  from  the  charge  of  the  court ;  and  such  reference  to 
the  facts  as  was  needed  to  illustrate  and  bring  out  the 
application  of  the  law  was  qualified  with  unusual  care  as 
relating  to  a  matter  solely  for  the  determination  of  the  jury. 
No  charge  in  a  criminal  case  could  touch  the  facts  at  all  with 
more  of  fairness  or  greater  precautions  against  a  misunder- 
standing of  the  relative  functions  and  responsibilities  of  the 
court  and  jury. 

There  was  some  evidence  in  the  case  which  made  possible 
an  inference  that  the  accused  was  more  or  less  intoxicated 
when  he  committed  the  crime  with  which  he  was  charged. 
That  possibility  made  it  the  duty  of  the  court  to  state  the 
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law  on  that  subject.  That  the  learned  recorder  did  so  by 
reading  to  the  jury  from  a  reported  case  the  doctrine  which 
he  had  an  undoubted  right  to  declare,  and  which  was  correctly 
stated,  furnishes  no  ground  for  an  exception.  So  long  as  the 
doctrine  was  sound  and  applicable  to  the  possible  facts 
appearing,  it  made  no  difference  whether  the  trial  judge 
used  his  own  language  or  chose  to  avail  himself  of  the  words 
of  another. 

We  see  no  error  in  the  record  and  the  judgment  should  be 
affirmed. 


All  concur. 


John  B.  Smith,  Respondent,  v.  William  P.  Lbnnok  et  al.^ 

Appellants. 

Court  qf  Appeals^  January^,  1892. 

Partnership. — ^An  agreement  by  one  party  to  advance  funds  for  the  pur- 
chase of  houses  to  be  secured  by  mortgages  on  the  property,  and  by  the 
other  party  to  furnish  money  for  improvements,  and  to  hold  the  title 
in  his  own  name,  with  an  equal  division  of  anticipated  profits,  does 
not  create  a  partnership. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  judgment  of  foreclosure  and  sale 
after  trial  of  action  at  special  term. 

S,   Untermeyer^  for  appellants. 
A.  C,  Fransiolij  for  respondent. 

Finch,  J. — The  sole  ground  of  this  appeal  rests  upon  the 
proposition  that  the  trial  court  erred  in  refusing  to  find  that 
the  pai*ties  were  copartners  in  the  purchase  and  ownership  of 
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the  two  houses  and  lots  upon  which  the  plaintiff's  mortgages 
were  a  lien,  and  in  support  of  that  proposition  it  is  now  urged 
that  tlie  defendant,  Lennon,  testified  to  the  existence  of  such 
a  partnership,  and  was  entirely  uncontradicted.  I  do  not 
think  his  evidence  goes  so  far,  and  if  it  does  he  is  contra- 
dicted by  all  the  proof  produced  which  has  been  put  in  writ- 
ing, and  by  every  material  fact  and  circumstance  shown 
in  the  case. 

The  plaintiff's  theory  was  that  the  only  partnership  con- 
templated and  agreed  upon  and  described  by  that  word  was 
a  sharing  in  the  possible  profits  which  might  be  realized 
upon  a  sale  of  the  houses  after  the  advance  of  purchase  money 
had  been  paid  back  to  Meyer,  and  the  expenditure  for  repairs 
had  been  restored  to  Lennon ;  that  one  was  to  advance  funds 
for  the  purchase,  and  be  secured  to  that  extent  by  mort- 
gages on  the  property,  and  the  other  to  furnish  money  for  im- 
provements, holding  the  title  in  his  own  name ;  and  both 
were  to  share  in  the  anticipated  profits  which  might  be  ideal- 
ized over  and  above  the  sums  so  advanced.  I  see  nothing 
in  Lennon's  testimony  as  to  the  conversations  which  preceded 
the  writings  which  is  at  all  inconsistent  with  that  theory, 
or  which  established  the  broader  fact  of  a  partnership  in  the 
land  as  well  as  in  the  expected  profits.  Lennon  says  at  the 
outset  that  Meyer  proposed  the  enterprise  thus  :  "  I  will  go 
into  partnership  with  you,  Lennon  ;  I  will  furnish  the  pur- 
chase money,  and  buy  those  houses,  and  you  furnish  the 
money  to  put  in  the  alterations,"  and  adds  that  his  answer 
was :  "  Will  you  put  it  down  on  paper,  the  general  items  of 
those  remarks,  and  I  will  consider  it  over."  Thus  no  verbal 
agreement  was  made,  but  instead  Meyer  submitted  a  mem- 
orandum, the  terms  of  which  were  later  embodied  in  a  writ- 
ten and  formal  contract,  which  both  parties  signed.  All 
previous  negotiations  were  merged  in  that  instrument,  which 
is  not  at  all  ambiguous,  and  which  shows  clearly  that  Len- 
non was  to  take  the  title  and  give  mortgages  to  Meyer  for 
the  purchase  money  advanced,  and  that  the  only  agreement 
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which  could  be  described  as  a  partnership  was  to  share  in 
the  possible  profits  over  and  above  the  advances  made.  In 
strict  accord  with  this  agreement  the  title  was  in  fact  taken 
by  Lennon,  he  gave  the  two  mortgages  to  Meyer,  describ- 
ing them  correctly  as  given  for  purchase  money,  and  when 
at  a  later  period  it  was  deemed  advisable  to  add  to  the  im- 
provements, an  endorsement  was  made  upon  the  contract 
increasing  the  amount  to  be  first  paid  before  profits  were 
realized. 

It  is  true  that  at  a  later  period  of  his  testimony  Lennon 
represented  Meyer  as  wanting  the  mortgages  to  secure  his 
interest  in  the  partnership,  but  even  that  expression  if  ever 
used  by  Meyer,  which  the  court  was  fully  justified  in  dis- 
believing, is  susceptible  of  the  explanation  that  Meyer  re- 
ferred only  to  his  advances,  and  had  no  reference  to  any 
other  or  different  interest  in  the  land.  Be  that  as  it  may,  at 
the  most  it  merely  raised  a  question  of  fact  which  very  justly 
and  properly  has  been  decided  against  the  defendant. 

Both  judgments  should  be  affirmed,  with  costs. 


All  concur. 


Note. 

See  also,  McGovem  v.  Mattison,  116  N.  Y.  61  ;  Gkilway  v.  Nordlinger, 
51  Hun,  689  ;  Demarest  v,  Eock,  5S  Supr.  683  ;  Haloy  o.  A.  L.  M.  Co.,  55 
Id.  604,  610  ;  Smith  o.  Lennon,  60  Hun,  677  ;  Keogh  v.  Minvath,  66  Id. 
640  ;  First  Nat.  Bk.  v.  Staples,  68  Id.  606  ;  Farr  v.  Morrill,  63  Id.  31  ; 
Campbell  v.  Sherman,  56  Id,  609  ;  Hudson  t>.  Spaulding,  63  Id,  638  ;  Hackett 
V.  Stanley,  116  N.  Y.  626  ;  Adams  v.  Morrison,  113  Id.  162 ;  Demarest  «. 
Flack,  16  Daly,  337  ;  First  Nat.  Bk.  v.  Gallaudet,  122  N.  Y.  656  ;  Sheehan 
V.  Fleetham,  68  Hon,  605  ;  Soau  v.  Caffe,  123  N.  Y.  308. 
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The  People  of  the  State  of  New  Yobk,  Respondent,  v. 

Jeremiah  Cotto,  Appellant. 

Court  cf  AppetlSf  February  6,  1892. 

Criminal  law.  Indictment — ^When  a  party,  jointly  indicted  with  another 
for  an  offence  charged  to  have  been  the  result  of  their  joint  act,  is  tried 
separately,  either  upon  his  own  election  or  otherwise,  the  indictment  is 
well  supported  by  proof  sufficient  to  warrant  a  conviction,  if  the  party 
on  trial  had  been  alone  indicted. 

Appeal  from  judgment  of  the  Kings  county  sessions, 
convicting  defendant  of  the  crime  of  murder  in  the  first 
degree. 

Charles  E.  Le  Barbier^  for  appellant. 

Jame%  W.  Ridgway^  for  respondent 

O'Brien,  J. — On  the  morning  of  the  24th  of  July,  1891, 
the  dead  body  of  Luigi  Francolosa  was  discovered  in  the 
highway  in  the  town  of  New  Utrecht,  Kings  county,  by  a  farm 
hand,  who  was  returning  from  New  York  to  the  place  where 
he  was  employed  upon  a  farm  near  the  suburbs  of  Brooklyn. 
He  had  just  delivered  some  produce  at  Washington  Market 
and  when  driving  his  team  along  the  road  about  daybreak 
the  horses  shied,  and  his  attention  was  in  this  way  directed 
to  an  object  in  the  road  which,  upon  further  examination, 
proved  to  be  the  body  of  a  human  being.  He  immediately 
gave  information  to  the  public  authorities,  and  the  body 
was  removed  to  the  morgue,  and  subsequently  identified  as 
that  of  Francolosa,  who  lived  with  his  wife  and  the  defend- 
ant in  Twenty-fifth  street,  Brooklyn.  It  was  evident  that 
the  death  was  the  result  of  violence,  as  twelve  stab  wounds 
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were  found  upon  the  body,  most  of  which  were  necessarily 
mortal,  and  it  was  shown  that  the  deceased  came  to  his  death 
by  reason  of  these  wounds  inflicted  upon  him.  The  de- 
fendant and  the  wife  of  Francolosa  were  jointly  indicted  for 
the  murder  and  upon  a  separate  trial  the  defendant  was  con- 
victed of  the  crime  of  murder  in  the  first  degree,  and  this 
appeal  is  for  the  purpose  of  reviewing  the  judgment  entered 
upon  this  conviction.  It  appeared  that  the  deceased  left 
his  house  in  company  with  the  defendant  some  time  during 
the  night  preceding  the  discovery  of  the  body  and  started 
off  to  gather  rags,  which  seems  to  have  been  the  occupation 
of  both  the  deceased  and  the  defendant.  The  killing  of  the 
deceased  by  the  defendant  by  criminal  means  was  established 
by  various  admissions  and  confessions  of  the  defendant,  as 
well  as  by  circumstantial  evidence,  such  as  the  sale  by  the 
defendant,  immediately  after  he  inflicted  the  wounds  upon 
the  deceased,  of  the  clothing  which  he,  the  defendant,  then 
wore  and  which  was  found  to  be  stained  with  blood  after 
cutting  and  otherwise  destroying  them  so  as  to  prevent 
identification.  It  was  also  shown  that  a  few  hours  after  the 
body  was  found  the  defendant  and  the  wife  of  the  deceased 
called  at  the  police  station  and  made  inquiry  about  the  de- 
ceased whom  they  pretended  to  believe  had  been  locked  up, 
though  it  is  apparent  that  he  knew  then  that  he  was  dead  in 
consequence  of  violence  inflicted  by  himself.  He  removed 
a  part  of  the  furniture  of  the  deceased  from  the  house  before 
he  claims  to  have  known  of  the  death,  made  preparations 
for  flight  and,  when  arrested,  the  jewelry  of  the  wife  was 
found  in  his  possession.  It  is  unnecessaiy  to  make  further 
reference  to  the  testimony  tending  to  show  that  the  de- 
fendant was  the  author  of  the  crime,  because  he  was  sworn  as 
a  witness  at  the  trial  in  his  own  behalf  and  admitted  that  he 
inflicted  upon  the  body  of  the  deceased  the  stabs  which  pro- 
duced his  death  with  a  knife  which  he  threw  away  after 
committing  the  deed.  While  his  testimony  established  be- 
yond any  doubt  the  fact  that  the  defendant  committed  the 
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homicide,  he  at  the  same  time  attempted  to  show  that  the  kill- 
ing was  in  self-defense.  The  substance  of  his  testimony  on 
this  point  is  that  while  he  and  the  deceased  were  at  the 
point  in  the  road  where  the  body  was  found  the  deceased 
demanded  that  the  defendant  should  give  to  him  the  rags 
which  he  had  gathered,  and  on  refusal  the  deceased  assaulted 
him  and  knocked  him  down,  whereupon  the  defendant  being 
apprehensive  for  his  life  drew  the  knife  and  inflicted  the  stab 
wounds  in  consequence  of  which  Francolosa  died.  This 
theory  had  no  support  except  in  the  testimony  of  the  de- 
fendant himself,  nor  was  there  any  fact  or  circumstance  to 
corroborate  him  appearing  in  the  case. 

Leaving  out  the  cross-examination  of  the  defendantand  put- 
ting his  testimony  in  the  most  favorable  light,  and  keeping 
in  view  the  other  testimony  in  the  case,  a  jury,  seeking  for  the 
truth,  might  well  hesitate  before  attaching  much  weight  to 
the  statements  of  the  defendant.  They  were  not  only  im- 
probable in  themselves,  but  in  conflict  with  all  the  other 
testimony,  including  his  own  prior  admissions  and  all  the 
important  circumstances  bearing  upon  the  case.  The  cross- 
examination  rendered  it  still  more  contradictory,  inconsistent 
and  improbable.  The  learned  trial  judge  submitted  all  the 
testimony  to  the  jury  in  a  very  fair  charge  which  was  quite 
favorable  to  the  defendant.  In  regard  to  the  testimony  of 
the  defendant  that  he  acted  in  his  own  defense  the  learned 
judge  instructed  the  jury  that  if  they  believed  it  then  they 
should  acquit  him. 

It  is  obvious  that  the  case  was  one  for  the  consideration 
of  the  jury.  The  trial  was  in  all  respects  eminently  fair, 
and  we  are  unable,  after  careful  examination,  to  find  any- 
thing in  the  record  sufficient  to  create  a  doubt  as  to  the  cor- 
rectness of  the  result  or  to  warrant  us  in  interfering  with  the 
verdict.  Indeed,  the  learned  counsel  for  the  defendant  in 
the  brief  which  he  has  submitted  to  us  presents  but  a  single 
question,  and  that  is  one  of  law  growing  out  of  the  form  of 
the  indictment.     His  proposition  is,  as  we  understand  him, 
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that  as  there  is  but  a  single  count  in  the  indictment  and  that 
charges  as  the  offense  the  killing  of  the  deceased  as  the  joint 
act  of  the  defendant  and  the  wife  of  Francolosa,  the  proof 
must  establish  a  homicide  committed  by  the  defendants 
jointly  and  that  the  indictment  is  not  supported  by  proof  of 
separate  acts  as  against  either  of  the  defendants.  The  wife 
of  the  defendant  was  not  present  when  the  wounds  were  in- 
flicted that  produced  his  death,  yet  she  is  indicted  jointly 
with  the  defendant.  But  under  §  29  of  the  Penal  Code  a 
person  concerned  in  the  commission  of  a  crime,  whether  he 
directly  commits  the  act  constituting  the  offense  or  aids 
and  abets  in  its  commission,  and  whether  present  or  absent, 
and  a  person  who  directly  or  indirectly  counsels,  commands, 
induces  or  procures  another  to  commit  a  crime,  is  a  principal. 
Several  persons,  therefore,  may  be  convicted  of  the  same 
crime  upon  a  joint  indictment  on  proof  of  acts  done  in  fur- 
therance of  the  crime  that  might  in  a  certain  sense  be  called 
separate. 

For  instance,  one  may  be  convicted  upon  proof  that  he 
fired  the  shot  or  struck  the  blow  which  produced  death,  and 
another  who  is  jointly  indicted  may  also  be  convicted  of  the 
same  crime,  who,  though  not  present  when  the  blow  was 
stiiick  or  the  shot  fired,  yet  upon  the  proof  advised,  com- 
manded or  procured  the  doing  of  the  act.  Under  |  891  of 
the  Code  of  Criminal  Procedure  one  of  several  defendants, 
jointly  indicted  for  a  felony,  may  be  tried  separately,  and,  of 
course,  when  thus  tried  the  proof  is  properly  confined  to  the 
acts  of  the  party  upon  trial,  and  under  §  292  upon  an  indict- 
ment against  several  defendants  any  one  or  more  may  be 
convicted  or  acquitted.  It  seems  to  us  plain,  therefore,  that 
when  a  party  jointly  indicted  with  another  for  an  offense, 
charged  to  have  been  the  result  of  their  joint  act,  is  tried 
separately,  either  upon  his  own  election  or  otherwise,  the 
indictment  is  well  supported  by  proof  suflScient  to  warrant  a 
conviction  if  the  party  on  trial  had  been  indicted  for  the 
offense  alone. 
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Stotement  of  the  Case. 

A  sufficient  motive  on  the  part  of  the  defendant  for  the 
commission  of  the  offense  was  established  by  proof  strongly- 
tending  to  show  improper  relations  between  him  and  the 
wife  of  the  deceased,  and  of  a  desire  on  the  part  of  both  to 
put  the  deceased  out  of  the  way,  and  thus  remove  any 
obstacle  to  their  marriage.  The  defendant  swore  that  he  left 
the  place  where  the  stabs  were  inflicted  upon  the  deceased 
and  went  to  the  house  and  there  informed  the  wife  of 
what  he  had  done,  and  then  it  was  that  both  of  them  under- 
took to  deceive  the  police  by  pretending  tliat  they  supposed 
that  the  deceased  had  been  picked  up  by  them  and  taken  to 
the  station.  It  is  unnecessary  to  go  into  the  evidence  on 
this  point  in  much  detail.  It  was  submitted  with  the  other 
evidence  to  the  jury.  In  brief,  the  proof  was  sufficient  to 
justify  the  jury  in  finding  that  the  defendant,  acting  from 
guilty  motives,  inflicted  the  wounds  upon  the  deceased  with 
a  deliberate  and  premeditated  design  to  effect  his  death, 
and  as  no  other  legal  questions  are  raised  and  none,  upon 
our  examination,  appear  in  the  record,  the  judgment  must 
be  affirmed. 

All  concur,  except  Maynabd,  J.,  taking  no  part 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 

of  Almira  Ingebsoll,  Deceased. 

Court  of  Appeals^  February  5,  1892. 

WUls,  Tru8t9. — ^A  clause  in  a  will  creating  a  trust,  which  cannot  be  car- 
ried out  and  not  making  an  unconditional  gift  of  the  money  to  the  exe- 
cutor which  he  can  dispose  of  as  he  sees  fit,  is  void. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
fifth  department,  reversing  part  of  decree  of  surrogate  adjudg- 
ing a  clause  of  the  will  void. 
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Opinion  Pbb  Cubiam. 
Fred  J.  Blaekmon^  for  appellants. 

W.  S.  Thrasher^  for  respondent. 

Per  Curiam. — We  think  the  judgment  of  the  general  term, 
herein  should  be  reversed  and  the  decree  of  the  surrogate 
affirmed. 

The  eighth  clause  of  the  will  we  have  no  doubt  creates  a 
trust  and  does  not  make  an  unconditional  gift  of  the  money 
to  the  executor,  which  he  could  dispose  of  as  he  thought  fit. 
The  language  is  not  merely  precatory.  It  is  clear,  distinct 
and  certain  and  it  gives  the  money  to  the  executor  ''  for  the 
uses  and  purposes  "  named  in  the  clause.  Those  uses  and 
purposes  cannot  be  carried  out.  What  follows  that  language 
is  simply  a  written  statement  of  what  is  implied  in  every  gift 
to  a  trustee,  viz. :  that  the  donor  relies  upon  the  trustee  to 
carry  out  his  wishes. 

It  is  unnecessary  to  say  more  in  this  case  than  that  we 
agree  generally  in  the  views  expressed  in  the  dissenting  opin- 
ion of  Mr.  Justice  Macomber  at  the  general  term  upon  this 
point,  while  expressing  no  opinion  upon  the  question  therein 
also  discussed,  whether  in  any  aspect  the  gift  violates  the 
statute  in  regard  to  bequests  to  charitable  societies  as  made 
within  two  months  before  the  death  of  the  testator. 

The  judgment  of  the  general  term  must  be  reversed  and 
the  decree  of  the  surrogate  affirmed,  with  costs  of  both  par- 
ties payable  out  of  estate. 

All  concur. 
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The  People  of  the  State  of  New  York,  Respondent, . 

v:  WrLLiAM  F.  Sinell,  Appellant. 

Court  cf  Appeals,  February  9,  1802. 

Former  a^udication,  FxcUe. — ^The  acquittal  of  the  defendant  on  a  charge 
of  selling  liquor,  without  a  license  under  chap.  628  of  1857,  on  or  after 
a  certain  date,  is  no  bar  to  an  indictment  and  conviction  for  a  sale 
made  prior  to  the  transactions  to  which  the  record  of  acquittal  relates. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  afi&rming  conviction  of  defendant  for 
violation  of  the  excise  law. 

Arthur  S,  Tompkins^  for  appellant. 

Wm.  McCauley^  Jr.^  district  attorney,  for  respondents. 

Andrews,  J. — The  indictment  laid  the  selling  of  the  liquor 
on  the  Ist  of  February,  1886,  with  a  continuando  charging 
sales  on  divers  other  days  between  that  date  and  the  1st  of 
May,  1889.  The  proof  related  to  sales  within  the  period 
mentioned.  The  plea  of  former  acquittal  was  sought  to  be 
sustained  by  a  record  of  acquittal  of  the  defendant  on  an  in- 
formation before  a  justice  of  the  peace,  charging  the  defend- 
ant with  illegally  selling  liquor  after  the  1st  day  of  May, 
1889,  which  information  was  lodged  the  same  day  as  that  on 
which  the  indictment  was  found.  The  record  of  acquittal 
shows  that  the  evidence  on  the  trial  before  the  justice  was 
confined  to  alleged  sales  made  after  May  1,  1889.  The  of- 
fense for  which  the  defendant  was  indicted  and  tried  was 
not  the  same  offence  of  which  the  defendant  was  acquitted 
before  the  justice.  If  the  indictment  had  been  sought  to  be 
maintained  by  proof  of  sales  made  after  the  1st  day  of  May, 
and  before  the  information  was  filed,  a  different  question 
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would  be  presented.  But  as  this  was  not  attempted,  and  as 
each  sale  constitutes  a  separate  offense,  the  acquittal  of  the 
defendant  on  a  charge  of  selling  after  a  certain  date  is  no  bar 
to  an  indictment  for  a  sale  made  prior  to  the  transaction  to 
which  the  record  of  acquittal  related.  This  constituted  a 
different  and  independent  transaction.  See  People  v.  Adams, 
17  Wend.  475. 

No    other  point  being    raised  the  judgment  should  be 
affirmed. 

All  concur. 


Myra   L.  Wadsworth,  Respondent,  v.   The  Jewelers 
&  Tradesmen's  Company  op  New  York,  Appellant. 

Court  qf  Appeals^  February  12,  1892. 
Affirming  26  J.  &  Sp.  88. 

Insurance,  Construction. — ^Where  a  policy  of  life  insurance  is  so  framed 
as  to  promise  a  pa3rment  of  a  specified  sum,  and  then  to  impair  such 
promise  by  the  introduction  of  subsequent  and  obscure  clauses  difficult 
to  be  understood  or  requiring  expert  knowledge  for  their  comprehen- 
sion, such  construction  should  be  given  as  the  insurer  had  reason  to 
suppose  was  adopted  by  the  insured. 

Appeal  from  a  judgment  of  the  general  term,  superior 
court  of  the  city  of  New  York,  affirming  a  judgment  in  favor 
of  plaintiff  against  the  defendant  for  |3,547,  entered  upon 
the  decision  of  the  court  upon  the  trial  without  a  jury. 

James  M,  ffunty  for  appellant. 

S.  F.  Kneeland,  for  respondent. 

Landon,  J. — The  plaintiff  seeks  to  recover  upon  a  certifi- 
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cate  of  insurance  issued  by  the  defendant  upon  the  life  of 
Elbert  E.  Wadsworth,  her  late  husband,  for  her  benefit.  The 
only  question  presented  by  this  appeal  is  as  to  the  amount 
pajrable  to  the  plaintiff  under  the  contract  of  insurance. 

The  defendant  is  a  mutual  benefit  association  incorporated 
in  1886  under  chap.  175,  Laws  1883.  It  issued  its  certifi- 
cate of  membership  or  policy  of  insurance  to  the  plaintiff's 
husband,  which,  after  preliminary  recitals,  declared  "  There 
shall  be  payable  to  Myra  L.  Wadsworth  $4,000  from  the 
death  fund  of  the  company  at  the  time  of  said  death,  or 
from  any  moneys  that  shall  be  realized  to  the  said  fund  from 
the  next  assessment  as  hereinafter  set  forth,  and  no  claim 
shall  be  otherwise  due  or  payable  except  from  the  reserve 
fund  as  hereinafter  provided." 

It  will  be  observed  that  there  is  no  plain  suggestion  in 
this  provision  that  the  amount  payable  is  in  any  way  liable 
to  be  lessened ;  it  is  to  be  paid,  all  of  it,  ^^  from  the  death 
fund  of  the  company  at  the  time  of  said  death,"  but  lest  that 
fund  at  that  time  may  not  be  large  enough,  the  further  pro- 
vision is  added,  obviously  to  supply  the  deficiency,  "  or  from 
any  moneys  that  shall  be  realized  to  the  said  fund  from  the 
next  assessment  to  be  made  as  hereinafter  set  forth." 

The  final  clause  of  the  promise,  ^^  and  no  claim  shall  be 
otherwise  due  or  payable  except  from  the  reserve  fund  as 
hereinafter  provided,"  gives  notice  that  there  is  also  a  reserve 
fund  to  which  recourse  may  be  had.  The  insured,  reading 
the  entire  provision,  would  probably  regard  it  as  immaterial 
to  him  whether  payment  should  be  made  from  one  fund  or 
another,  but  would  remark  with  satisfaction  that  three  sources 
for  payment  were  provided. 

The  trial  court  awarded  the  plaintiff  all  the  moneys  in  the 
death  fund  at  the  time  of  the  death  of  her  husband,  namely 
$1,798.85,  and  also  all  that  were  '^  realized  to  the  said  fund 
from  the  next  assessment "  namely  $1,749.07,  being  eighty 
per  centum  of  the  total  assessment.  The  aggregate  of  boUi 
sums  fell  short  of  $4,000.    There  was  no  reserve  fund  appli- 
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cable  to  the  payment,  and  the  plaintiff  has  therefore  recovered 
less  than  the  amount  apparently  promised  her.  The  defend- 
ant opposes  the  construction  we  have  given  to  the  promissory 
parts  of  the  contract,  and  claims  that  the  plaintiff  was  only 
entitled  to  the  amount  in  the  death  fund  at  the  date  of  the 
death,  or  to  the  amount  ^^  realized  to  that  fund  from  the 
next  assessment,"  and  not  to  both  amounts. 

The  whole  contract  consists  not  only  of  the  certificate  of 
membership,  but  of  the  application  for  membership,  and  the 
constitution  and  by-laws  of  the  defendant,  quite  a  volume  of 
matter,  requiring  careful  attention,  and  possibly  skill  for  a 
complete  understanding  of  the  precise  contractual  relations 
of  the  insurer  and  insured. 

But  the  other  provisions  of  these  instruments  seem  to 
harmonize  with  the  construction  we  have  adopted. 

The  policy  of  insurance  further  provides :  "  If  *  *  * 
the  death  fund  is  insufficient  to  meet  existing  claims  by 
death,  an  assessment  shall  then  be  made  upon  every  member 
*  *  *  at  the  date  of  the  last  death  assessed  for,"  and 
eighty  p§r  cent  of  the  net  proceeds  thereof  "  shall  go  into 
the  death  fund."  Section  2,  art.  5,  of  the  constitution  pro- 
vides that  the  death  fund  "  shall  be  used  only  for  the  pay- 
ment of  death  claims,"  and  also  prescribes  details  of  assess- 
ment. Section  1,  art.  8,  of  the  constitution  requires  pay- 
ment to  be  made  to  the  beneficiaries  of  the  amount "  to  which 
the  same  are  entitled  according  to  the  terms  of  the  certificate 
of  membei-ship."  Section  8,  art.  9,  provides  that :  "  So 
long  as  sufficient  money  is  in  the  death  or  mortuary  fund  to 
pay  existing  claims  no  assessment  will  be  made,"  thus  im- 
plying that  if  it  is  not  sufficient,  an  assessment  will  be  made 
to  make  it  so. 

There  is  nothing  in  the  constitution  to  cut  down  the 
amount  promised  to  the  beneficiary  unless  it  is  §  8,  of  art. 
5,  of  the  constitution,  as  follows :  ^^  In  case  a  death  claim  is 
proven  while  a  single  assessment  is  insufficient  to  pay  the 
said  claim  in  full,  there  shall  be  paid  in  full  satisfaction  of 
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sucb  claim,  a  sum  pro  rata  of  the  membership  and  benefits 
in  force  at  the  time  of  the  death  of  such  member." 

This  provision  is  obscure ;  it  probably  means  that  a  single 
assessment  is  expected  to  be  large  enough  to  pay  any  death 
claim  in  full,  but  as  it  may  not  be,  then  such  additions  must 
be  made  to  it  as  shall  increase  it  to  a  "  sum  pro  rata  of  the 
membership  and  benefits  in  force." 

We  suppose  this  obscure  expression  is  intended  as  the 
equivalent  of  the  methods  of  replenishing  the  death  fund 
elsewhere  provided  for,  and  not  as  a  provision  for  its  abate- 
ment. If  intended  as  an  impairment  of  the  obligation  to 
pay  in  full,  or  at  least  to  pay  such  less  sum  as  is  already  in 
the  death  fund  at  the  date  of  the  death  of  the  insured,  with 
the  proceeds  of  the  next  assessment  applicable  and  added 
thereto,  such  intent  is  not  expressed  with  sufiBcient  certainty 
to  be  effective- 

If  this  policy  is  so  fmmed  as  to  promise  a  payment  of 
$4,000  and  then  to  impair  the  promise  by  the  inti'oduction  of 
subsequent  and  obscure  clauses  difficult  to  be  understood  oi' 
requiring  expert  knowledge  for  their  comprehension,  we 
should  adopt  that,  construction  which  we  think  the  insurer 
had  reason  to  suppose  was  understood  by  the  insured.  Hoff- 
man V.  JEtna  Fire  Insurance  Co.,  82  N.  Y.  405. 

The  defendant  lays  stress  upon  the  proposition  that  if  the 
death  fund  and  an  assessment  shall  both  be  exhausted  in 
paying  this  claim,  injustice  will  be  done  to  the  surviving 
members,  since,  upon  the  next  death,  no  death  fund  will 
exist  to  which  a  like  assessment  can  be  added.  It  seems 
that  the  plaintiffs  husband  was  the  first  of  the  members  of 
this  association  to  die. 

The  death  fund  is  created  from  initation  fees,  annual  dues, 
and  assessments.  If  no  death  should  soon  occur  it  is  obvious 
that  this  objection  might  prove  invalid.  However  that  may 
be,  the  objection  goes  to  the  practical  wisdom  of  the  de- 
fendant's scheme  of  insurance,  rather  than  to  the  plaintiff's 
legal  rights. 
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It  also  appears  that  the  deceased  was  one  of  the  charter 
members  and  paid  with  his  associates  what  was  termed  the 
^^  first  assessment,"  in  addition  to  the  fixed  dues  for  admis- 
sion. If  they  thus  voluntarily  created  a  small  death  fund 
in  advance,  it  is  probable  that  they  did  so  in  view  of  the 
contingency  that  a  death  claim  might  arise  while  the  com- 
pany was  too  weak  to  meet  it  in  the  usual  course  of  its 
business. 

The  plaintiff  being  within  the  contingency  thus  in  part 
provided  for  may  justly  claim  the  benefit  of  the  provision. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Edwabd  Eellt,    Appellant,  v.  James  0.  Bboweb,    Re- 
spondent. 

Cowri  qf  Appeals,  February  12,  1802. 

Vendor  and  purchaser.  Title. — Specific  performance  of  a  contract  to  oon- 
yey  real  estate  will  be  decreed,  where  there  is  no  reasonable  ground  for 
apprehension  that  the  vendor's  title  to  any  portion  of  the  premises 
described  in  the  contract  is  defective,  or  that  the  vendee  may  be  preju- 
diced, for  any  such  reason,  by  specifically  performing  it. 

Appeal  from  judgment  entered  on  the  order  of  the  general 
term  of  the  supreme  court  in  the  second  judicial  department, 
affirming  judgment  entered  on  decision  of  the  special  term. 

Joseph  A.  BufTy  for  appellant. 
William  T.  Gilbert^  for  respondent. 

Bradley,  J. — The  contract  describes  a  parcel  of  land 
seventy-five  feet  in  width  on  Elm  street,  and  the  controversy 
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bas  relation  to  a  strip  of  land  fourteen  and  a  half  inches  in 
width  on  that  street  of  the  premises  so  described.  While 
the  plaintiff  contends  that  the  defendant  had  no  title  to  that 
portion  of  the  contracted  premises,  the  latter  insists  to  the 
contrary.  It  therefore  becomes  necessary  to  refer  to  the  evi- 
dences of  title  furnished  at  the  trial.  It  appears  that  Coit 
owned  a  tract  bounded  north  by  Elm  street,  East  by  Central 
avenue  and  southerly  and  westerly  by  Myrtle  avenue,  which 
ran  north-westerly  into  Elm  street  at  the  western  termination 
of  the  tract.  In  July,  1859,  he  conveyed  to  Stebbins  and 
Bloodgood  lots  74,  75,  76  and  77  designated  as  such  on  a 
map  and  so  distinguished  in  the  deed,  in  which  they  were 
bounded  north  by  that  portion  of  Elm  street  commencing  at 
a  point  139  and  55-100  feet  westerly  from  the  south-westerly 
comer  of  that  street  and  Central  avenue  and  extending  100 
feet  west  therefrom.  Those  four  lots  were  each  twenty-five 
feet  in  width  on  that  street,  and  the  west  line  of  lot  seventy- 
seven  as  there  described  was  239  55-100  westerly  from  such 
comer.  The  title  of  the  defendant  was  dependent  upon  {hat 
so  conveyed  to  Stebbins  and  Bloodgood  through  which  it 
was  derived.  They,  in  November,  1885,  conveyed  to  the 
Murphys,  who  in  December,  1886,  ccJnveyed  to  the  defend- 
ant. The  description  of  the  premises  was  given  alike  in  both 
those  deeds,  and  they  contained  the  same  description  as  that 
in  the  contract  in  question  made  by  the  defendant  with  the 
plaintiff.  In  it  there  was  no  designation  of  lots  by  numbers. 
And  the  northerly  line  as  there  described  of  the  premises 
was  that  portion  of  Elm  street  commencing  at  a  point  165 
feet  and  nine  inches  westerly  from  Central  avenue  and  ex- 
tending westerly  along  Elm  street  seventy-five  feet. 

It  is  claimed  on  the  part  of  the  defendant  tliat  this  line  is 
the  northern  boundary  of  lots  75,  76  and  77.  Those  lots 
number  from  east  to  west,  and  each  is  twenty-five  feet  in 
width  on  Elm  street.  By  the  description  in  the  deed  to 
Stebbins  and  Bloodgood,  the  east  line  of  lot  75  is  represented 
a  i  164  55-100  feet  west  of  Central  avenue.     It  is  quite  evi- 
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dent  that  the  defendant  supposed  he  had  title  to  the  whole 
of  those  three  lots,  and  that  his  purpose  in  making  the  con- 
tract was  to  sell  them  to  the  plaintiff.  But  it  will  be  ob- 
served that  in  view  of  what  has  been  thus  far  said,  that  line 
apparently  extended  fourteen  and  a  half  inches  further  west  on 
Elm  sti-eet  from  Central  avenue  than  did  the  land  as  described 
in  the  deed  to  Stebbins  and  Bloodgood ;  and  if  that  was  so  in 
fact,  it  embraced  that  width  of  land  to  which  the  defendant 
had  no  title.  This  objection  the  defendant  sought  to  obviate 
by  proving  that  by  a  survey  of  the  Coit  tract,  made  many 
years  after  the  date  of  the  last  mentioned  deed,  it  was  found 
to  be  fourteen  and  a  half  inches  longer  on  Elm  street  than 
it  had  been  represented  by  the  previous  survey  and  map ; 
and  that  in  making  the  later  survey  that  increase  or  surplus 
had  been  given  to  the  lots  on  the  east  end  and  fronting  on 
Central  avenue.  The  northerly  line  on  Elm  street  of  the 
lots  so  fronting  on  the  avenue  described  by  the  earlier  sur- 
vey and  map  as  89  55-100  feet  in  length,  was  by  the  later  one 
represented  as  ninety  feet  nine  inches  in  length,  thus  account- 
ing for  the  increased  distance  from  that  avenue  along  Elm 
street  to  the  east  line  of  lot  75  and  west  line  of  77.  The 
question  is  whether  thts  explanation  relieves  the  defendant's 
title  from  the  alleged  objection  to  it.  It  appears  that  Cen- 
tral avenue  was  not  opened  at  the  time  of  the  conveytince 
to  Stebbins  and  Bloodgood,  but  that  it  had  then  been  laid  out 
and  monumented.  It  was  opened  as  a  public  street  in  1871, 
and  the  trial  court  found  that  it  as  opened  was  located  fourteen 
inches  to  the  east  of  its  westerly  side  as  designated  on  the 
Coit  map.  If  that  was  so,  the  surplus  as  found  by  the  later 
survey  was  necessarily  in  the  lots  fronting  the  avenue,  and 
the  plaintiff  had  no  cause  to  complain  of  the  description  as 
given  in  the  contract.  But  no  direct  evidence  is  found  in 
the  record  that  the  location  of  the  line  of  Central  avenue  as 
laid  out,  has,  as  opened,  been  changed.  And  such  finding 
is  without  support,  unless  it  may  be  found  in  inference  to 
that  effect. 
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If  the  west  or  rear  line  of  the  lots  fronting  on  Central 
avenue  remained  the  same  as  it  was  when  the  deed  was  made 
to  Stebbins  and  Bloodgood,  the  conclusion  would  follow  that 
those  lots  had  been  extended  fourteen  and  a  half  inches 
further  east,  or  that  their  length  by  the  fir::t  survey  was  to 
that  extent  erroneously  represented.  In  either  event  the  de- 
scription in  the  contract  would  have  correctly  embraced  the 
lots  76,  76,  77.  The  surveyor  who  made  the  later  survey 
also  made  that  represented  by  the  Coit  map.  He  also  made 
the  map.  And  he  testified  that  when  he  made  it  he  ^^  made 
the  Stebbins  and  Bloodgood  property  begin  eighty-nine  feet 
six  and  a  half  inches  from  the  comer  instead  of  ninety-feet 
and  some  inches."  He  evidently  had  reference  (as  we  are 
now  advised)  to  the  west  line  at  Elm  street  of  the  lots  front- 
ing on  Central  avenue,  as  so  far  as  appears  by  the  record 
here  the  east  line  of  the  land  of  those  persons  was  fifty  feet 
west  of  that  line.  There  is' evidence  that  prior  to  the  con- 
veyance to  Stebbins  and  Bloodgood  there  was  a  fence  on  the 
line  between  lots  77  and  78,  and  that  such  fence  still  remains 
there.  And  the  surveyor  testified  that  this  fence  was  241 
feet  and  three  inches  westerly  on  Elm  street  from  Central 
avenue. 

The  evidence  locates  the  fence  six  inches  west  of  the  west 
line  of  lot  77  as  represented  by  the  la;te  survey,  and  conse- 
quently places  lots  75,  76  and  77,  less  six  inches  in  width, 
within  the  boundaries  of  the  land  described  in  the  contract. 
But  it  is  said  that  because  it  does  not  appear  that  this  fence 
was  a  practical  location  of  the  line  between  those  two  lots, 
and  in  view  of  the  fact  that  the  line  between  them  as  made 
by  the  first  survey  and  represented  by  the  Coit  map  was  239 
feet  and  six  and  one-half  inches  westerly  from  Central  avenue, 
and  as  no  reference  is  made  to  the  fence  in  any  of  the  deeds  as 
the  line  between  those  lots,  the  location  of  that  line  must  be 
governed  by  metes  and  bounds  rather  than  by  the  fence.  We 
assume  that  is  so,  and  such  will  be  its  treatment  for  the  pur- 
poses of  the  question  in  the  present  case. 
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While  the  existence  of  the  fence  of  itself  has  no  import- 
ance, the  evidence  of  its  location  in  reference  to  the  line 
between  lots  77  and  78  has  a  bearing  upon  the  question 
which  may  arise  out  of  the  comparison  of  the  distances  of  that 
line  from  Central  avenue  as  represented  by  the  two  survejrs. 

The  evidence  shows  that  the  difference  as  represented  by 
them  is  found  in  the  lots  fronting  on  Central  avenue ;  that 
it  does  not  change  the  location  of  the  line  of  lots  further 
west  nor  the  distance  from  the  west  line  of  the  lots  so  front> 
ing  on  the  avenue  to  the  line  of  the  lots  west  of  it.  This 
tends  to  establish  the  fact  that  the  length  on  the  north  line 
of  those  lots  on  the  avenue  was  erroneously  represented  by 
the  first  survey  or  that  they  extend  east  fourteen  inches 
further  than  they  then  did.  It  is  sufficient  for  the  purposes 
of  the  description  in  question  that  the  length  of  the  line 
between  lots  77  and  78  from  Central  avenue  is  correctly 
given  by  the  last  survey,  with  which  that  in  the  contract 
corresponds.  This  conclusion  was  warranted  by  the  evi- 
dence. Both  Coit  and  the  surveyor  testified  that  the  fence 
was  on  that  line.  There  is  no  dispute  of  facts  except  such 
as  may  arise  out  of  the  two  surveys.  And  in  reference  to 
the  boundaries  of  lots  75,  76,  and  77,  the  trial  court  found 
that  the  courses  and  distances  in  the  deed  to  the  Murphys 
(which  were  the  same  as  in  the  contract)  were  the  actual 
courses  and  distances  as  they  existed  at  the  time  such  deed 
was  made.  This  finding  has  the  support  of  evidence.  And 
in  view  of  such  evidence  and  finding  it  cannot  be  held  that 
the  title  of  the  defendant  to  the  land  or  any  portion  of  it 
which  he  undertook  to  sell  and  convey  to  the  plaintiff,  was 
rendered  doubtful  by  the  increased  length  of  line  as  repre- 
sented by  the  last  survey  and  in  the  contract  from  the 
avenue  to  the  eastern  boundary  of  lot  75.  The  discrepancy 
of  six  inches,  if  it  turn  out  to  be  such,  does  not  in  this  case 
seem  substantial,  and  it  is  not  seen  how  the  plaintiff  can  be 
prejudiced  to  that  extent.  If  the  west  line  of  the  premises 
does  not  into  six  inches  reach  the  west  line  of  lot  77,  and  the 
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requisite  quantity  requires  it,  he  takes  that  much  from  lot  74, 
to  which  so  far  as  appears  the  grantors  of  the  Murphys  had 
title  at  the  time  the  deed  was  made. 

Upon  the  facts  furnished  by  the  evidence  and  found  by 
the  court  there  is  no  reasonable  ground  for  apprehension 
that  the  defendant's  title  to  any  portion  of  the  premises 
described  in  the  contract  is  defective  or  that  the  plaintiff 
may  be  prejudiced  for  any  sucji  reason  by  specifically  per- 
forming it. 

The  judgment  therefore  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

AU  concur. 


Note. 

As  to  what  constitutes  a  marketable  title,  see  Mutual  L.  Ins.  Co.  v. 
Woods,  121  N.  Y.  S02;  Goldman  o.  Banta,  58  Hun,  609;  Todd  v.  Union  D. 
S.  Inst.,  128  N.  Y.  686;  Hayes  «.  Nourse,  114  N.  Y.  397;  Perry  v.  Sampson, 
112  X.  Y.  415;  McGrane  u.  Kennedy,  32  N.  Y.  St.  Rep.  310;  Abbott  r. 
James,  111  X.  Y.  673;  Alkus c.  Goettman,  60  Hun,  470;  Porterfield  r. Payne, 
57  Id.  501;  Ubl  v.  Loughran,  52  Id.  611;  Simis  v.  McElroy,  60  Id.  583; 
Droge  V.  Cree,  39  N.  Y.  St.  Rep.  264;  Hemmer  t.  Hustace,  51  Hun,  457; 
Moore  v.  Williams,  115  N.  Y.  586;  Terry  w.  Westing,  52  Hun,  610. ;  Mead  v. 
Mead,  Id.  614.;  Bradley  t.  Leahy,  54  Hun,  390;  Fitzpatrick  «.  Sweeny,  56 
Id.  159;  Toddr.  Union  D.  S.  Inst.,  118  N.  Y.  337;  Keenan  c.  Bird,  60  Hun, 
175;  Oppenheimerv.  Humphreys,  56  Id.  649;  Yought  v.  Williams,  120  N.  Y. 
253;  Kilpatrick  u.  Barron,  125  N.  Y.  751;  Toole  u.  Toole,  112  N.  Y.  333; 
Fruhauf  v.  Bendheim,  53  Hun,  636;  Mayer  r.  Boyd,  51  Hun,  291;  Watkins 
t.  Reynolds,  123  N.  Y.  211;  Reynolds  u.  Cleary,  61  Hun,  590;  Dingleyv. 
Bon,  130  N.  Y.  607;  Kelly  v.  Brower,  132  Id.  539;  Hutton  u.  Weber,  43  N. 
Y.  St.  Rep.  66;  Holly  v.  Hirsch,  63  Hun,  241;  Keller  v.  Lang,  63  Id.  48; 
Harris  v.  Strodl,  132  N.  Y.  392;  O'Neill  v.  Van  Tassell,  63  Hun,  629; 
Matter  of  Dunn,  45  N.  Y.  St.  Rep.  830. 
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Patrick  Joseph  Connebs,  an  Infant,  by  Guardian,  etc.. 
Respondent,  v,  Wilx.iam  Walsh,  Appellant. 

Court  qf  Appeals,  February  12, 1892. 

1.  Appeal.    Charge. — ^A  charge,  which  lays  down  no  erroneoiu  role  of  law, 

though  it  contains  statements  which  may  have  influenced  the  jury,  is 
not  reviewable  in  the  court  of  appeals.  In  such  case,  it  seems,  the 
court  below  may,  in  its  discretion,  set  aside  the  verdict. 

2.  Damages.     Exemplary. — ^Where  an  assault  is  wanton,  reckless  and 

malicious,  the  jury  may  award  more  than  compensatory  damages. 

3.  Same. — ^The  facts,  in  this  case,  were  held  to  warrant  the  Jury^s  giving 

exemplary  damages. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
third  department,  affirming  judgment  for  plaintiff. 

ijf.  A,  Parmenter^  for  appellant. 

Lewi%  E.  Griffith^  for  respondent. 

Earl,  Ch.  J. — On  the  fourth  day  of  July,  1890,  the  plaint- 
iff and  other  boys  were  playing  in  one  of  the  streets  of  the 
city  of  Troy,  and  fearing  a  police  officer  ran  into  and 
through  the  yard  of  the  defendant  for  the  purpose  of  reach- 
ing another  street.  While  making  the  passage,  as  the  plaint- 
iff and  the  other  boys  testified,  the  defendant,  without  giv- 
ing them  any  warning  whatever,  or  saying  anything  to  them, 
picked  up  a  large  piece  of  brick  and  threw  it  at  them,  hit- 
ting the  plaintiff  in  one  of  his  eyes  and  severely  injuring  him. 
Subsequently  this  action  was  commenced  to  recover  damages 
for  the  assault,  and  a  judgment  was  rendered  in  favor  of 
the  plaintiff,  which  has  been  affirmed  at  general  term. 

Upon  the  trial  there  was  absolutely  no  defense  to  the 
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action,  and  the  only  question  for  the  jury  was  the  amount 
of  damages  to  be  awarded  by  them. 

The  trial  judge  charged  the  jury  in  various  forms  that 
the  defendant's  counsel  did  not  claim  that  there  was  any 
defense  to  the  action*  and  that  the  charge  was  acquiesced 
in  and  in  no  way  excepted  to. 

After  the  jury  had  retii'ed  and  had  been  out  of  court  for 
some  time  deliberating  upon  their  verdict,  they  came  into 
court  and  stated  to  the  judge  that  they  had  not  agreed  upon 
their  verdict  and  that  there  was  no  probability  of  their  agree- 
ment ;  whereupon  the  judge  said  :  "  There  is  but  one  ques- 
tion for  the  jury.  You  have  no  right  to  determine  whether 
the  defendant  is  liable  or  not ;  he  is  liable  as  a  matter  of 
law.  The  only  question  is  how  much.  Some  jury  has  got 
to  decide  it.  That  is  the  only  question,  and  that  is  a  ques- 
tion that  both  sides  concede ;  it  is  simply  a  question  of  how 
much.  While  no  man  should  yield  an  honest,  conscien- 
tious conviction,  he  should  be  sure  that  it  is  an  honest,  con- 
scientious conviction  while  he  adheres  to  it,  and  he  should 
be  willing  to  listen  to  fair  argument  on  the  other  side,  and 
to  emdeavor  to  arrive  at  an  honest  and  fair  conclusion  in  the 
case.  I  am  unable  to  see  any  reason  whatever  why  this 
jury  should  not  agree  upon  some  sum  that  the  plaintiff 
should  have  here,  because  both  sides  concede  that  the  plaint- 
iff is  entitled  to  something,  and  the  law  is  and  the  e^adence 
is  that  the  plaintiff  is  entitled  to  something.'' 

The  jury  then  again  retired,  and  upon  the  next  day  re- 
turned into  court  saying  that  they  had  not  agreed ;  that  there 
was  no  probability  of  their  agreeing,  and  that  the  only  ques- 
tion upon  which  they  differed  was  upon  the  question  of 
damages.  The  judge  then  remarked :  "  There  is  some- 
thing very  strange  about  that ;  "  and  a  juror  said,  "  I  think 
BO  myself."  The  judge  then  said :  "  Any  juror  who  supposes 
that  the  plaintiff  will  not  recover  in  this  case  some  time 
or  other  makes  a  mistake,  because  sooner  or  later  the  plaintiff 
will  have  a  verdict.     The  defendant  concedes  that  the  plaint- 
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iff  will  have  a  verdict,  and  is  entitled  to  a  verdict.  The 
defendant  agrees  that  the  plaintiff  must  have  some  verdict, 
and  that  is  the  law.  Any  juror  attempting  to  do  otherwise 
does  not  do  the  defendant  any  favor,  l^ut  puts  him  to  a  large 
amount  of  increased  costs,  because  sooner  or  later  the  plaint- 
iff will  have  a  verdict  in  this  case,  and  upon  the  concession 
of  the  defendant.  Jurors  have  the  physical  power  to  dis- 
regard the  evidence  and  the  instructions  of  law,  but  they  do 
the  law  or  the  community  or  justice  no  credit ;  quite  other- 
wise." The  counsel  for  the  defendant  then  said:  "We 
interpose  an  exception  to  that  part  of  your  charge  and  also 
to  where  you  say  the  plaintiff  is  entitled  to  smart  money." 
Whereupon  the  jury  again  retired,  and  shortly  thereafter  re- 
turned with  a  verdict  in  favor  of  the  plaintiff.  The  judge 
had  instructed  the  jury  that  if  they  found  from  the  evidence 
that  the  act  of  the  defendant  was  wanton  and  malicious,  they 
had  the  right  to  add  to  the  actual  damages  which  the  plaintiff 
had  sustained  "  something  more  by  way  of  punishment ;  dama- 
ges that  are  called  exemplary,  or  punitive,  or  smart  money,  for 
the  purpose  of  teaching  the  defendant  that  he  must  not  mali- 
ciously and  wantonly  assault  a  person."  It  is  now  claimed 
that  there  was  no  evidence  in  this  case  which  authorized  the 
jury  to  give  what  are  called  exemplary  damages.  We  think 
there  was.  The  plaintiff  and  the  other  boys,  without,  so  far 
as  the  evidence  discloses,  any  mischievous  purpose  or  any 
design  to  do  any  injury  to  the  defendant  or  his  premises, 
and  without  actually  injuring  them  or  creating  any  conger- 
able  annoyance  to  him,  were  passing  through  his  premises, 
and,  without  any  warning,  he  threw  a  large  piece  of  brick 
at  him,  inflicting  a  serious  injury  upon  the  plaintiff. 

It  was  competent  for  the  jury  to  find  upon  this  evidence 
that  the  act  of  the  defendant  was  wanton,  reckless  and  mali- 
cious, and  therefore  to  award  more  than  compensatory  dam- 
ages. While  the  remarks  of  the  judge  made  to  the  jury  be- 
fore they  retired  for  the  last  time,  were  somewhat  urgent, 
and  were  well  calculated  to  constrain  them  to  agree  upon  a 
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verdict,  they  did  not  contain  any  en'oneous  rule  of  law,  and 
therefore  the  exception  to  them  on  the  part  of  the  defen- 
dant presents  no  question  for  review  here.  While  the  re- 
marks contained  no  erroneous  rule  of  law,  yet  if  the  court 
below  could  see  that  they  improperly  influenced  the  jury,  it 
could  in  its  discretion  set  aside  the  verdict.  But  it  has 
frequently  been  held  that  such  remarks  are  not  the  sub- 
ject of  review  in  this  court.  White  v.  Calder,  35  N.  Y.,  183; 
Caldwell  v.  N.  J.  Steamboat  Co.,  47  id.,  283.  This  case  is 
unlike  that  of  Cranston  v.  The  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
103  N.  Y.,  614 ;  4  St.  Rep.,  300.  There  after  the  jury  had 
retired  to  consider  their  verdict  they  came  into  court,  and 
one  of  them  said  that  there  was  no  probability  of  their 
agreeing.  The  court  replied,  "You  must  get  together," 
adding,  "  no  juror  ought  to  remain  entirely  firm  in  his  own 
conviction  one  way  or  the  other  until  he  has  made  up  his 
mind  beyond  all  question  that  he  is  necessarily  right  and 
the  others  necessarily  wrong."  It  was  held  that  this  was 
not  a  correct  statement  of  the  law ;  that  to  sustain  the  in- 
struction would  be  to  cast  upon  the  defendant  in  a  civil  ac- 
tion a  burden  quite  as  heavy  as  that  which  rests  upon  the 
prosecution  in  the  criminal  case,  and  perhaps  still  more  oner- 
ous. Therefore  we  sustained  the  exception  then  taken  and 
reversed  the  judgment.  Here  the  remarks  of  the  judge  em- 
body no  erroneous  rule  of  law. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Maynard,  J.,  taking  no  part. 

Note. 

On  exemplary  damages,  see  further  Wallace  v.  Williams,  59  Hoo.  628; 
Lewis  «.  Rose,  6  Lans.  206;  Tan  Latham  v.  Lihby,  38  Barb.  339;  Miller  v. 
Adams,  52  N.  Y.  409;  Nowak  r.  Waller,  50  Hon,  647  ;  Purdy  v.  Man.  £. 
R  Co.  36  N.Y.  St.  Rep.  43  ;  Baker  v.  Drake,  53  N.  Y.  216;  Mami  r.  Barrows, 
14  N.  Y.  St.  Rep.  10  ;  McGowan  o.  Duff,  14  Daly,  316. 
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opinion  Pbr  Curiam. 


Julius  Gottberg,  as  Executor,  etc.,  Appellant,  v.  Thb 
United  States  National  Bank,  Respondent. 

Court  qf  Appeals^  February  12,  1802. 

Executors^  etc.  Assets. — To  charge  a  purchaser  or  pledgee,  from  an  ex- 
ecator,  of  the  personal  assets  of  the  estate,  the  facts  need  not  be  such 
as  of  themselves  to  establish  or  compel  the  conclusion  of  some  wrong 
purpose.  If  they  furnish  reasonable  ground  for  believing  in  the  exist- 
ence of  some  dishonest  intention  to  misapply  the  moneys,  or  that  the 
executor  is  in  the  very  transaction  applying  it  to  his  own  private  use, 
the  purchaser  or  pledgee  becomes  responsible  to  those  injured. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  judgment  in  favor  of  plaintiff. 

M.  E.  Robinson^  for  appellant. 
Adrian  H.  Jbline^  for  respondent. 

Per  Curiam. — The  very  careful  consideration  which  this 
case  received  at  the  hands  of  the  learned  justices  in  the 
courts  below  renders  it  unnecessary  that  we  should  further 
discuss  its  questions.  The  general  term  opinion  practically 
adopted  the  opinion  of  the  trial  justice,  except  in  the 
respect  that  they  do  not  concur  in  a  statement  of  the  rule 
that  to  charge  a  purchaser  or  pledgee  from  an  executor,  he 
must  have  had  direct  evidence  that  the  money  was  not  paid 
or  advanced  to  the  executor  for  a  purpose  connected  with 
his  administration  of  the  assets,  but  for  a  different  purpose. 

The  general  term  rest  the  rule  of  liability  upon  the 
foundation  of  such  notice  as  would  put  a  party  of  ordinary 
prudence  on  inquiry,  and  do  not  limit  it  to  a  notice  from 
facts  which  disclose  as  a  necessary  conclusion  a  guilty  or 
fraudulent  purpose.     If  the  learned  trial  justice  intended  to 
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narrow  the  rule,  as  the  general  term  understood  him  to  do, 
which  seems  from  a  reading  of  his  whole  opinion  to  be 
somewhat  doubtful,  then  we  agree  in  the  correctness  of  their 
broader  statement  of  the  rule.  The  apparent  facts  of  the 
transaction  must  be  such  as  to  put  the  intending  purchaser 
or  lender  upon  such  inquiry  as  would  suggest  itself  to  an 
ordinarily  prudent  person.  That  is,  the  facts  need  not  be 
such  as  of  themselves  to  establish  or  compel  the  conclusion 
of  some  wrong  purpose ;  but  if  they  furnish  reasonable 
ground  for  believing  in  the  existence  of  some  dishonest 
intention  to  misapply  the  moneys ;  or  that  the  borrower  is 
in  the  very  transaction  applying  it  to  his  own  private  use, 
then  the  party  dealing  with  the  executor  becomes  responsible 
to  those  who  are  injured.  That  seems  to  be  the  rule 
deducible  from  the  cases  which  have  been  carefully  collected 
and  reviewed  in  the  opinion  below. 
The  judgment  is  affirmed,  with  costs. 

All  concur,  except  Maynard,  J.,  taking  no  part. 


Note. 

See  also,  Moore  v.  Am.  L.  A  T.  Co.,  115  N.  Y.  66;  Clarke  v.  Coe,  62 
Hnn,  379;  Gottberg  o.  IT.  S.  Nat.  Bk.  26  Abb.  N.  C.  60;  Leitch  v.  Wells, 
48  N.  T.  586;  Kenyon  v.  Olney,  61  Hun,  618;  Wetmore  v.  Porter,  02  N.  Y. 
76. 
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Opinion  Per  Curiam, 


In  the  Matter  of  the  Petition  for  the  Revocation  of  the  hust 
Will  and  Testament  of  William  Watson,  Jr.,  Deceased. 

Court  of  Appeals,  February  12,  1892. 

1.  Wills.    Revocation  qf  probate. — Where  the  proceeding  to  procure  the 

revocation  of  the  probate  of  a  will  is  carried  on,  in  the  surrogate's  court, 
from  their  commencement  as  for  the  reproving  of  the  will,  neither  the 
surrogate  nor  the  general  term  can  pass  upon  anything  except  as  to  the 
legal  execution  of  the  will  and  whether  its  probate  should  stand. 

2.  Same.    Questions  as  to  the  validity  of  the  decree  admitting  the  will  to 

probate,  are  not  proper  in  a  subsequent  proceeding  to  obtain  a  revoca- 
tion of  the  probate,  where  all  interested  parties  were  duly  in  court  upon 
the  former  proceeding. 

3.  Appeal.    Finding. — The  decision  of  the  surrogate  upon  conflicting  evi- 

dence, affirmed  by  the  general  term,  concludes  the  court  of  appeals. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  second  department,  denying  motion  for  revocation  of 
probate  based  upon  allegations  of  incapacity,  fraud  and  un- 
due influence. 

H.  Countryman^  for  appellanrt. 

ComeliiLd  U.  Kene^  for  respondent. 

Per  Curiam. — This  was  a  proceeding  to  obtain  a  revocar 
tion  of  the  probate  of  the  will  of  William  Watson,  deceased, 
and  was  instituted  by  the  petition  of  certain  of  his  next  of 
kin.  They  set  up  the  incompetency  of  the  testator  and  un- 
due influence  exerted  in  procuring  the  execution  of  his  will ; 
that  the  will  was  not  properly  executed  and  that  it  was  not 
sufficiently  proved.  They  prayed  that  the  decree  admitting 
the  will  to  probate  should  be  set  aside  as  irregular,  for  the 
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Tacation  of  letters  testamentary  and  for  the  revocation  of  the 
probate.  When  the  proceedings  came  on  for  a  hearing  be- 
fore the  surrogate,  they  were  carried  on  from  their  commence- 
ment as  for  the  reproving  of  the  will.  The  proponents  gave 
evidence  bearing  upon  the  execution  of  the  will.  The  con- 
testants then  introduced  evidence  to  show  feuch  mental  and 
bodily  infirmities  and  the  existence  of  such  habits  of  life 
and  of  influences  as,  in  their  view,  tended  to  establish  the  in- 
competency of  the  testator  to  make  a  valid  will,  and  that  the 
one  proposed  did  not  express  his  testamentary  purpose. 
The  proponents  introduced  evidence  to  rebut  any  such  in- 
ferences and  at  the  conclusion  of  the  hearing  tlie  surrogate 
decided  in  favor  of  the  proponents,  dismissing  the  application 
for  revocation  of  the  previous  probate  and  confirming  it  by 
a  decree.  No  question  arose  as  to  the  construction  of  the 
will  and  the  proceeding  was  confined  by  the  petition  and  by 
the  proofe,  upon  the  hearing,  to  a  contest  over  the  validity 
of  the  instrument  propounded  as  the  last  will  of  the  de- 
ceased. 

Nor  did  the  requests  by  the  contestants  for  findings  refer 
to  any  construction  of  the  will.  Although  the  surrogate  in 
his  brief  opinion  and  decree  made  no  reference  to  a  construc- 
tion of  the  will,  yet  at  the  general  term  the  learned  justices 
in  their  opinion,  after  reviewing  the  proofs  and  agreeing 
with  the  surrogate,  proceeded  to  consider  the  question  of 
whether  the  testator's  will  had  executed  a  power  of  appoint- 
ment, conferred  by  the  will  of  testator's  father. 

Upon  this  proceeding  no  question  as  to  the  legal  construc- 
tion of  the  provisions  of  the  testator's  will  arose,  or  could  be 
properly  passed  upon  by  the  STirrogate,  or  by  the  general 
term.  There  was  nothing  for  these  tribunals  to  pass  upon 
except  as  to  the  legal  execution  of  the  will,  and  whether  its 
probate  should  stand.     Its  construction  was  not  involved. 

As  to  the  question  of  whether  the  will  was  legally  executed 
by  a  testator  possessing  proper  mental  capacity  and  not  un- 
duly influenced,  we  are  concluded  by  the   decision.     The 
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evidence  upon  which  the  suiTOgate  decided  was  conflicting 
and  we  cannot  say  that  there  was  wanting  sufficient  and 
competent  evidence  to  support  the  conclusion  at  which  he 
arrived.  He  was  affirmed,  upon  an  appeal  to  the  general 
term  by  the  contestants,  and  there  the  question  was  set  at 
rest. 

Certain  questions  are  raised  as  to  the  validity  of  the  first 
decree  admitting  the  will  to  probate.  The  appellants  say 
that  the  original  probata  petition  failed  to  describe  the  will, 
as  required  by  §  2614  of  the  Code,  and  that  the  two  decrees 
upon  that  probate  proceeding  were  void  ;  the  first,  because 
it  did  not  determine  the  construction  of  the  will,  though  an 
issue  had  been  raised  by  the  answer  of  a  party ;  and  the 
second,  which  did  give  a  construction  to  the  will,  because  it 
was  rendered  without  any  due  adjournment  of  the  previous 
proceedings. 

It  is  sufficient  in  answer  to  say  that  these  appellants  and 
all  persons  interested  were  duly  in  court  upon  the  previous 
probate  proceedings  and  their  remedy,  with  respect  to  such 
objections,  was  either  through  a  proper  application  to  the 
surrogate  in  that  proceeding,  or  by  an  appeal  from  his  decree. 
Such  objections  are  not  properly  in  the  present  proceeding. 
Upon  such  a  proceeding  as  this  the  statutory  duty  of  the 
surrogate  is  performed  by  the  rendition  of  a  decree  which 
either  revokes  the  probate,  or  confirms  it.  See  Art.  II,  title 
III,  chapter  18,  of  the  Code  of  Civil  Procedure. 

For  the  reasons  here  assigned  the  order  and  judgment  of 
the  general  term  should  be  affirmed,  with  costs. 

■ 

All  concur,  except  Maynard,  J.,  taking  no  part. 


Note. 

See  'farther  on  rerocation  of  probate,  Matter  of  Phalen,  61  Hun,  208; 
Matter  of  Liddington,  61  Id.  688;  Matter  of  Watson,  60  Id.  679;  Matter  of 
Walther,  26  N.  Y.  St.  Rep.  427. 
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The  PBOPiiE  OF  the  State  op  New  York,  Appellant,  v. 

Chables  Feathebly,  Respondent. 

Court  of  Appeals,  February  12, 1892. 

1.  Appeal,    Verdict  directed  by  court, — To  enable  a  party  to  review  in  the 

court  of  appeals  a  judgment  upon  a  verdict  directed  by  the  court,  sub- 
ject to  the  opinion  of  the  general  term,  a  special  case  for  the  former 
court  must  be  made  and  settled  under  the  direction  of  the  general  term, 
which  shall  contain  a  concise  statement  of  the  facts  and  questions  of 
law  arising  thereon. 

2.  Same,     What  reviewed, — On  appeal  to  the  court  of  appeals  from  a  judg- 

ment alone,  only  errors  of  law  which  have  been  raised  by  some  excep- 
tion can  be  reviewed. 

Appeal  from  order  of  the  supreme  court,  general  term, 
fifth  department,  directing  judgment  in  favor  of  defendant. 

JETaward  S,  Widener  and  Q-eo.  A.  Benton^  for  appellants* 

John  Chillette^  for  respondent. 

O'Brien,  J.^ — This  action  was  brought  to  recover  penal- 
ties for  violating  §  6  of  the  game  laws,  chap.  534  of  the  Laws 
of  1879,  in  using  a  floating  battery  or  other  prohibited 
device  in  shooting  wild  fowl  in  Great  Sodus  bay.  On  a 
trial  at  circuit  before  a  jury  the  court  directed  a  verdict 
for  the  plaintiff  subject  to  the  opinion  of  the  court  at  gen- 
eral term.  A  case  was  made,  upon  which  the  motion  was 
heard,  and  the  general  term  set  aside  the  verdict  for  plain- 
tiff and  directed  judgment  for  the  defendant.  From  this 
judgment  the  plaintiff  has  appealed  upon  a  certificate  of 
that  court  that  the  record  contains  questions  of  law  that 
should  be  reviewed  by  this  court.    The  question  that  was 

involved  in  the  case,  as  appears  from  the  opinion  of  the 
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court  below,  was  whether  Great  Sodus  bay  was  a  part  of 
Lake  Ontario,  and,  therefore,  expressly  excepted  from  the 
prohibitions  of  the  statute.  The  record  is  not  in  a  condition 
to  enable  us  to  review  this  or  any  other  question.  It  is 
provided  by  §  1339  of  the  Code  that  in  order  to  enable  a 
party  to  review  in  this  court  a  judgment  upon  a  verdict 
directed  by  the  court  subject  to  the  opinion  of  the  general 
term,  a  special  case  for  this  court  must  be  made  and  settled 
under  the  direction  of  the  general  term,  which  shall  contain 
a  concise  statement  of  the  facts  and  the  questions  of  law 
arising  thereon.  The  plaintiff  has  failed  to  comply  with  this 
provision  of  the  Code,  and  there  is  no  way  in  which  we  can 
ascertain  what  the  facts  are,  or  what  questions  of  law  arise 
thereon.  The  only  papers  before  us  are  the  record  upon 
which  the  general  term  heard  the  motion  and  directed  judg- 
ment for  the  defendant  and  the  opinion  of  the  court  below. 
This  court  cannot  review  the  action  of  the  court  below  on 
such  a  record,  and  even  if  we  could,  by  consent  of  parties  or 
otherwise,  we  are  precluded  from  doing  so  in  this  case  because 
the  record  does  not  contain  a  single  exception.  On  appeal 
to  this  court  from  a  judgment  alone,  only  errors  of  law  which 
have  been  raised  by  some  exception  can  be  reviewed. 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 

All  concur. 


Note. 

As  to  verdict  subject  to  the  opinion  of  the  general  term,  see  Cowenhoven 
V.  Ball,  118  N.  T.  231 ;  Howell  o.  Adams,  68  Id.  314;  ReinmiUer  v.  Skidmore, 
69  Id.  661;  Essex  Bank  v.  Bussell,  29  Id.  673. 
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John  J.  Bekrigan,  as  Administrator,  etc.  Respondent,  v. 
The  New  York,  Lake  Erie  and  Western  Railroad 
Company,  Appellant. 

Court  qf  Appeals^  February  12,  1892. 

1  BcMroads.  Rules. — In  f onnolating  rules  for  the  government  of  its  em- 
ployes, a  company  is  bound  only  to  use  ordinary  care,  and  to  anticipate 
and  guard  against  such  accidents  and  casualties  as  may  reasonably  be  for- 
seen  by  its  managers  exercising  such  ordinary  care.  It  is  not  to  be 
assumed  that  it  can  by  rules  guard  against  and  prevent  every  injury 
to  them. 

2.  Same. — The  court  is  not  warranted  in  submitting  to  the  jury  the  question 
whether  the  company  was  at  fault  in  omitting  to  make  and  publish  a 
certain  rule,  in  the  absence  of  some  proof  that  such  a  rule  was  in 
operation  by  other  roads,  or  unless  the  necessity  and  propriety  of  making 
and  promulgating  it  are  sworn  to  by  persons  possessing  peculiar  skill 
and  experience  in  the  business,  or  unless  they  are  so  obvious  as  to 
make  the  question  one  of  common  experience  and  knowledge. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  fifth  department,  affirming  judgment  entered  upon 
the  verdict  of  a  jury  at  circuit. 

James  IT,  Stevens^  Jr,^  for  appellant. 

JE.  A.  Na%h^  for  respondent. 

O'Brien,  J.— On  the  16th  of  October,  1886,  the  plaintiff's 
intestate,  Edward  Berrigan,  while  coupling  cars  in  the 
defendant's  yard,  received  an  injury  from  which  he  subse- 
quently died.  He  received  the  injury  while  making  up  a 
train  in  the  defendant's  yard  at  Coming  which  was  known 
as  the  Rochester  way  freight,  which  ran  from  Coming  to 
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Rochester.  He  was  the  caboose  brakeman,  and  that  part  of 
the  train  which  consisted  of  the  way  cars  was  made  up  upon 
what  was  called  siding  number  two,  one  of  several  on  the 
right  of  the  main  track  going  east,  and  had  been  so  made  up 
for  twelve  or  fifteen  years  prior  to  the  accident.  The  train  at 
this  time  of  the  year  was  made  up  in  the  night.  He  was 
engaged  in  coupling  the  caboose  to  the  way  car  ahead  of  it. 
There  were  three  loaded  freight  cars  standing  on  siding 
number  two  east  of  the  caboose,  and  the  brakes  upon  two  of 
them  were  set.  A  freight  train  came  in  from  the  west  on 
the  main  track  and  stopped  at  the  station.  The  engineer 
of  that  train  took  liis  locomotive  on  to  the  east  end  of  the 
siding  and  with  the  assistance  of  a  brakeman  backed  down 
the  siding  for  the  purpose  of  taking  out  these  loaded 
cars.  In  making  the  coupling  the  tender  of  his  locomotive 
struck  these  loaded  cars  with  such  force  as  to  drive  them 
back  against  the  caboose  and  throw  that  against  the  cars 
ahead,  between  which  and  the  caboose  the  deceased  was 
engaged  putting  in  the  link  for  the  purpose  of  making  the 
coupling.  It  is  not  claimed  by  the  plaintiff  that  there 
was  any  neglect  on  the  part  of  the  defendant  to  furnish  the 
deceased  with  suitable  and  safe  machinery  and  appliances  or 
competent  and  skillful  co-workers.  The  only  neglect  which 
the  learned  counsel  for  the  plaintiff  imputes  to  the  defend- 
ant is  that  it  failed  to  make  and  promulgate  suitable  and 
sufficient  rules  and  regulations  for  the  government  of  its 
employees  while  coupling  the  cars  of  this  train  upon  the 
siding  in  question.  The  only  suggestion  made  by  him  as  to 
further  precaution  in  this  respect  by  the  defendantis  that  the 
rule  of  the  company  which  prescribes  a  red  flag  by  day  and 
a  red  light  by  night  upon  a  crippled  or  disabled  car,  to  indi- 
cate that  it  is  not  to  be  moved  or  collided  with  for  the  reason 
that  men  engaged  in  repairing  such  a  car  may  be  under  or 
about  it  in  such  a  position  as  to  be  unable  to  save  themselves 
if  the  car  was  moved,  should  have  been  extended  to  the  cars 
on  this  siding  when  being  coupled.    In  other  words,  the 
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contention  of  Uie  plaintiff's  counsel  is  that  the  defendant 
should  have'formulated  and  put  in  operation  a  rule  which 
would  require  a  red  light  by  night  and  a  red  flag  by  day  to 
be  exhibited  from  the  east  end  of  the  caboose  or  from  the 
end  of  cars  which  are  being  coupled.  Judging  from  the 
locality  where  this  injury  occurred  it  would  seem  that  danger 
of  collision  from  engines  and  moving  cars  on  the  siding  was 
as  much  to  be  apprehended  from  the  west  as  from  the  east,  so 
that  the  requirements  suggested  would  not  be  satisfied  with- 
out exhibiting  the  danger  signal  from  both  ends  of  cars 
which  were  being  coupled  on  this  siding.  It  is  easy  enough 
after  an  accident  has  occurred  to  suggest  how  it  might  have 
been  prevented.  It  does  not  appear  that  any  accident  oc- 
curred on  this  siding  during  the  fifteen  years  before  that  it 
was  used  for  the  purpose  of  making  up  trains. 

The  defendant  was  only  bound  to  use  ordinary  care  in 
formulating  rules,  and  it  is  not  reasonable  to  proceed  upon 
the  assumption  that  every  injury  to  an  employee  can  be 
guarded  against  and  prevented  by  making  such  rules.  It 
was  the  duty  of  the  defendant  to  anticipate  and  guard 
against,  by  rules  or  otherwise,  only  such  accidents  and 
casualties  as  might  reasonably  be  foreseen  by  the  managers 
of  the  corporation  exercising  ordinary  prudence  and  care. 
The  question  here  is  whether  by  the  exercise  of  such  pru- 
dence and  foresight  they  could  have  adopted  any  precautions 
against  injmy  to  the  employees  than  such  as  they  did,  or 
whether  there  were  still  others  that  would  suggest  them- 
selves to  men  of  ordinary  intelligence  and  vigilance.  They 
had  a  body  of  rules  embracing  every  case  that  was  supposed 
to  need  regulation.  One  of  these  rules  provided  that  when 
a  locomotive  was  moving  backward  its  signals  must  be  dis- 
played upon  the  bumpers.  It  was  made  the  duty  of  the 
yardmaster  to  see  that  cars  were  brought  together  with  as 
slight  a  jar  as  possible  and  coupled  with  coupling  sticks. 
The  engineers  were  required  to  use  the  utmost  care  in  push- 
ing cars  into  turnouts  so  as  to  avoid  injuring  them  or  other 
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property.  Brakemen  were  required  to  exercise  great  care 
in  coupling  cars  ^^  and  as  for  various  causes  it  ts  dangerous 
to  expose  the  hands,  arms  or  person  between  the  same  "  they 
were  required  before  coupling  to  examine  the  situation  so 
as  to  act  prudently.  The  deceased  made  the  coupling  alone, 
though  he  was  not  required  to  do  so,  but  could  have  waited 
for  the  engine  and  could  have  had  the  assistance  of  some  of 
his  co-workers  to  help  him.  He  could  have  used  a  lamp,  but 
did  not  though  he  had  a  full  supply.  There  were  coupling 
sticks  in  the  caboose  for  the  use  of  the  deceased,  which  when 
used  had  the  effect,  as  the  court  below  said,  of  lengthening 
the  arms.  He  slept  in  the  caboose  and  knew  and  under- 
stood the  situation  and  the  dangers  of  the  business.  Con- 
sidering the  precautions  and  aids  which  the  deceased  might 
have  used  to  avoid  the  accident  and  did  not,  it  would  be 
quite  as  easy  to  show  that  the  accident  resulted  from  an 
omission  to  use  these  precautions  on  his  part,  as  that  it  was 
caused  by  the  defendant's  neglect  to  make  a  rule  for  the 
display  upon  cars  that  were  being  coupled  of  a  red  light  or 
a  red  flag.  There  is  no  proof  in  the  case  that  rules  for  such 
a  case  had  ever  been  promulgated  by  any  other  railroad 
company  or  that  it  was  reasonable  or  practicable  to  provide 
against  the  occurrence  of  such  an  accident  by  a  rule. 

The  learned  trial  judge  submitted  to  the  jury  the  question 
whether  the  defendant  was  at  fault  in  omitting  to  make 
and  publish  such  a  rule.  This  opened  to  the  jury  a  wide 
field  for  speculation  and  conjecture.  In  the  absence  of  some 
proof  on  the  part  of  the  plaintiff  that  such  a  rule  was  in 
operation  by  other  roads,  or  of  persons  possessing  peculiar 
skill  and  experience  in  the  management  and  operation  of 
railroads  to  the  effect  that  such  a  rule  was  necessary  or 
practicable  under  the  circumstances,  or  unless  the  necessity 
and  propriety  of  making  and  promulgating  such  a  rule  was 
so  obvious  as  to  make  the  question  one  of  common  experience 
and  knowledge  the  court  is  not  warranted  in  submitting 
such  a  question  to  the  jury.    Besides,  it  affirmatively  ap- 
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peared  that  the  rules  in  use  by  the  defendant  provided  in  a 
reasonable  way  against  the  occurrence  of  such  an  accident  so 
far  as  such  casualties  can  be  prevented  by  rules.  There  was 
not,  we  think,  sufficient  evidence  of  any  neglect  of  duty  on 
the  part  of  the  defendant  in  this  or  in  any  other  respect  to 
warrant  the  submission  of  the  case  to  the  jury.  Corcoran  v. 
D.,  L.  &  W.  R.  R.  Co.,  126  N.  Y.  678 ;  88  St.  Rep.  251. 

The  injury  which  the  plaintiffs  intestate  received  must  be 
regarded  under  settled  rules  as  one  of  the  incidents  of  an 
employment  of  such  a  hazardous  nature.  A  co-employee 
who  had  charge  of  an  engine  backed  it  up  against  the  loaded 
cars  standing  on  the  siding  with  such  force  as  to  drive  them 
back  upon  the  caboose  and  by  this  means  the  arm  of  the 
deceased  was  crushed.  The  engineer  may  not  have  used 
proper  care  in  moving  his  engine  but  injury  from  such  a 
cause  is  one  of  the  risks  which  the  brakeman  took  when  he 
entered  the  defendant's  service.  Goodrich  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  116  N.  Y.  408 ;  26  St.  Rep.  767 ;  Byrnes  v.  N.  Y. 
L.  E.  &  W.  R.  R.  Co.,  118  N.  Y.  251 ;  22  St.  Rep.  936 ; 
Appel  V.  B.,  N.  Y.  &  P.  R.  R.  Co.,  Ill  N.  Y.  550  ;  20  St. 
Rep.  90  ;  Harvey  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  88  N.  Y. 
481. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
costs  to  abide  the  event.    . 

All  concur,  except  Matnard,  J.,  taking  no  part. 

Note. 
See  note  in  Abel  o.  President,  etc.,  ante. 
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The  People  of  the  State  of  New  York,  Respondent  v. 

Joseph  Wood,  Appellant. 

Court  qf  Appeals^  March  1,  1892. 

1,  Appeal,    Exception. — ^Where,  upon  the  trial  of  an  indictment  for  mur- 

der, a  proposed  juror  was  rejected  on  the  ground  that  he  had  a  fixed, 
long-standing  and  influential  opinion  as  to  the  guilt  or  innocence  of 
the  prisoner,  an  objection  that  he  was  rejected  without  opportunity  for 
cross-examination  by  his  attorney,  where  it  does  not  appear  that  this 
right  was  asserted  or  denied,  or  in  any  manner  sought  to  be  exercised 
upon  the  trial,  is  untenable. 

2.  Jurors.    Scruples, — ^A  juror,  who  has  conscientious  scruples  against  ren- 

dering a  verdict  of  guilty  in  a  capital  case,  is  brought  fully  within  the 
provisions  of  section  877  of  the  Code  of  Criminal  Procedure. 
8.  Same. — The  rejection  of  a  juror  on  account  of  a  present  opinion  upon 
the  question  of  guilt  or  innocence,  is  proper. 

4.  Appeal,    Olyection. — An  objection,  which  could  have  been  obviated  at 

the  trial,  cannot  be  raised  in  the  first  instance  on  appeal. 

5.  Evidence,    Judicial  notice. — Where  a  crime  is  charged  to  have  been 

committed  in  the  town  and  county  named  in  the  indictment,  but  no 
proof  that  such  town  is  in  said  county  was  given,  the  court  will  take 
judicial  notice  of  the  fact. 

Appeal  from  judgment  of  the  Warren  county  oyer  and 
terminer,  convicting  defendant  of  the  crime  of  murder  in  the 
first  degree. 

James  M.  Whitman,  for  appellant. 

Charles  R,  Patterson,  for  respondents. 

Finch,  J. — Four  unfounded  objections,  admitting  of  brief 
and  easy  answers,  and  in  no  resi>ect  justifying  the  delay  of 
this  appeal,  disclose  themselves  from  a  printed  case  of  1,400 
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pages,  prepared  at  the  expense  of  the  county  of  the  trial. 
The  prisoner's  counsel  raises  no  question  of  fact.  He  con- 
cedes explicitly  that  upon  the  proof  the  verdict  is  not  to  be 
assailed  either  as  against  the  evidence  or  as  unsupported  by 
it,  and  rests  his  argument  upon  what  he  claims  to  have  been 
errors  of  law. 

Three  of  these  are  exceptions  to  the  decision  of  the  court 
upon  a  challenge  of  individual  jurors  in  cases  where  the 
challenge  was  sustained  and  the  jurors  rejected.  We  have 
looked  at  the  rulings  to  see  whether  any  injustice  has  been 
done  to  the  prisoner  of  which  we  ought  to  take  notice. 

The  juror,  Balcom,  was  rejected  because  he  had  an  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner  which  he  described 
as  fixed  and  of  long  standing  and  which  would  influence  his 
conduct  in  the  jury  box.  Complaint  is  made  that  the  juror 
was  rejected  without  opportunity  for  cross-examination  by 
the  prisoner's  counsel.  It  does  not  at  all  appear  that  the 
right  was  either  asserted  or  denied  or  in  any  manner  sought 
to  be  exercised. 

The  jurors,  Dickenson  and  Stewart,  were  rejected  because 
they  had  conscientious  scruples  against  rendering  a  verdict 
of  guilty  in  a  capital  case.  They  brought  themselves  fully 
within  the  provisions  of  §  377  of  the  Code  of  Criminal 
Procedure. 

The  juror,  Cooke,  was  rejected  on  account  of  a  present  opin- 
ion upon  the  question  of  guilt  or  innocence.  Taking  his 
statement  as  a  whole  his  rejection  appears  to  have  been 
proper. 

The  fourth  objection  is  that  while  the  indictment  charges 
the  conmiission  of  the  crime  in  the  town  of  Stony  Creek,  in 
the  county  of  Warren,  and  while  the  proof  shows  the  offense 
in  the  town  alleged,  it  does  not  show  that  such  town  was  in 
the  county  of  Warren.  No  such  objection  was  raised  at  the 
trial  when  the  omission  could  have  been  obviated.  It  made 
its  first  appearance  after  the  verdict  and  on  a  motion  for  a 
new  trial  on  the  minutes.    But  if  made  when  it  should  have 
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been,  it  is  a  conclusive  answer  that  the  court  will  take  judi- 
cial notice  of  the  fact  that  the  town  of  Stony  Creek  is  in  the 
county  of  Warren.  People  v.  Bresse,  7  Cow.  429  ;  Vander- 
werkerv.  People,  5  Wend.  630;  Chapman  v.  Wilber,  6  Hill, 
475. 

We  have  examined  the  testimony  sufficiently  to  be  satisfied 
that  the  verdict  was  just.  The  prisoner  admitted  the  fact 
of  the  killing,  and  his  counsel  approved  and  stood  upon  the 
admission.  The  defense  of  insanity  was  fairly  submitted  to 
the  jury,  and  it  was  hardly  possible  that  the  verdict  should 
have  been  different. 

The  judgment  must  be  affirmed. 

All  concur. 


Note. 

As  to  competency  of  jurors,  see  further  Young  v.  Johnson,  123  N.  T.  226; 
People  V.  Carolln,  115  Id.  658;  Matter  of  Klock,  49  Hun,  450;  Stedmanv. 
Batchelor,  49  Id.  890;  People  t?.  Keating,  61  Id.  260;  People  t>.  Price,  63  Id. 
185;  Corbett  r.  Troy,  Id.  228;  People  «.  Jackson,  111  N.  Y.  382;  People  v. 
Packenham,  115  Id.  200;  McKinney  n.  L.  I.  R.  R.  Co.,  53  Hun,  633;  People 
V.  Wah  Lee  Mon,  69  Id.  626;  DePuy  t?.  Quinn,  61  Id.  237;  People  u.  CuUen, 
63  Id.  629;  People  v.  Schad,  58  Id.  571;  Schlessinger  v.  Springfield^  etc,  Co., 
68  Supr.  112;  Butler  v.  G.  F.  S.  H.  *  F.  E.  S.  R  R.  Co.,  121  N.  Y.  112; 
Halsted  v.  Man.  R.Co.,  58  Supr.  270;  Lewke  v.  D.  D.,  £.  B.  &  B.  R.  B.  Co., 
46  Hun,  283. 
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Maby  Flood,  as  Administratrix,  etc..  Respondent,  v,  Thb 
Western  Union  Telbgbaph  Company,  Appellant. 

Court  of  Appeals,  March  1, 1892. 

Master  and  Servant.  BUk.^'A  telegraph  company  is  bound  only  to  use 
reasonable  and  ordinary  care  to  provide  for  its  employes  a  safe  place 
in  which  to  do  their  work,  and  they  assume  the  ordinary  risks  of  the 
employment  in  which  they  are  engaged . 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
fourth  department,  affirming  judgment  entered  upon  a  verdict 
in  favor  of  plaintiff. 

Lauu  Marshall^  for  appellant. 
A.  T.  Benedict^  for  respondent. 

Eabl,  Ch.  J. — The  plaintiff  seeks  to  enforce  liability  upon 
the  defendant  for  the  death  of  the  intestate  because  of  its 
negligence  as  to  the  cross  arm  which  broke  under  his 
weight.  We  have  carefully  read  and  weighed  the  evidence 
contained  in  this  record,  and  are  unable  to  find  any  showing 
culpable  negligence  adequate  to  sustain  this  judgment. 

The  defendant  did  not  insure  the  safety  of  its  employees. 
It  was  bound  only  to  use  reasonable  and  ordinary  care  to 
provide  for  them  a  safe  place  to  do  their  work,  and  they 
assumed  the  ordinary  risks  of  the  employment  in  which  they 
were  engaged.  The  cross  arms  on  telegraph  poles,  mani- 
festly, from  their  usual  size  and  strength,  are  not  intended 
to  bear  the  whole  weight  of  any  person,  and  yet  the  evi- 
dence shows  that  persons  engaged  in  fixing  them  and  plac- 
ing wires  upon  them  do  sometimes  rest  their  weight  upon 
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them.  It  must  always  be  a  hazardous  venture  for  a  man  to 
sit  on  the  outer  end  of  one  of  those  cross  arms  engaged  in 
pounding  near  the  end  with  a  hammer.  When  the  arm  is 
new  and  perfect,  this  may  be  done  with  safety.  But  it  must 
always  be  attended  with  great  danger,  and  it  is  unnecessary, 
as  the  work  can  be  done  without  resting  the  whole  weight 
upon  the  arm. 

There  was  no  negligence  in  furnishing  and  putting  up 
this  arm  originally.  It  was  of  the  material  and  of  the  size 
and  apparent  strength  and  safety  then  in  use  by  all  telegraph 
companies.  And  so  far  as  appears  such  arms  have  been 
found  adequate  for  every  purpose.  For  some  time  before 
the  accident  the  defendant  had  been  using  larger  and  stronger 
arms  to  carry  heavier  wires,  and  only  for  that  purpose. 
There  was  a  system  of  inspection  for  the  arms  when  purchased, 
and  it  does  not  appear  that  there  was  anything  in  the 
external  appearance  of  this  aim  when  new  which  indicated 
any  defect  or  weakness,  or  that  there  was  any  defect  therein 
discernible  by  any  ordinary  inspection. 

This  arm  had  been  in  use  for  about  six  years,  and  during 
all  that  time  had  perfectly  answered  its  purpose.  There 
was  no  proof  showing  how  long  such  an  arm  ought  to  last  or 
be  used.  The  defendant  had  a  system  of  inspection  which 
appears  to  have  been  all  that  was  practicable.  Its  inspec- 
tors went  along  the  line  of  telegraph  poles  and  wires  and 
carefully  looked  at  them  and  tried  the  poles  to  see  if  they 
were  still  strong  and  adequate.  They  were  provided  with 
arms  so  that  if  they  discovered  any  that  were  insufficient 
they  could  replace  them.  They  were  not  expected  to  climb 
up  every  pole  and  examine  the  arms  thereon.  Such  an  in- 
spection would  be  manifestly  impracticable  and  unnecessjary. 
The  linemen  all  discharge  their  duties  in  the  day  time. 
They  have  frequent  occasion  to  climb  the  poles  and  work 
about  the  arms,  and  obviously  they  are  the  persons  who  are 
expected  to  see  the  condition  of  the  arms  and  if  they  find 
them  insufficient  to  replace  them,  or  to  report  the  fact.    It  is 
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the  obvious  duty  of  every  lineman  before  going  upon  one 
of  these  anns,  many  feet  above  the  earth,  to  inspect  it  for  his 
own  safety. 

The  intestate  had  been  in  the  employment  of  the  defendant 
for  several  years,  part  of  the  time  as  foreman  of  a  gang  of 
men  engaged  in  inspecting  the  defendant's  lines,  and  part  of 
the  time  as  a  lineman  engaged  in  the  ordinary  duties  per- 
taining to  that  employment.  He  had  all  the  opportunity 
which  any  inspector  could  have  to  know  the  condition  of 
this  arm,  having  frequently  inspected  that  portion  of  the  de- 
.  fendant's  line  where  this  arm  was.  He  saw  it  when  he  went 
upon  it,  and  careful  inspection  was  the  first  thing  then  sug- 
gested to  him.  He  knew  that  he  was  in  a  place  of  danger, 
and  thus  was  bound  before  resting  his  weight  upon  the  arm 
to  examine  it  to  see  if  it  was  sound  and  probably  adequate 
to  support  him.  He  knew  precisely  how  the  defendant  in- 
spected its  poles  and  the  arms  on  them  and  that  it  was  not 
its  custom  to  cause  the  arms  on  the  poles  to  be  inspected  by 
some  one  climbing  up  the  poles,  and  hence  as  to  him  care- 
lessness in  not  inspecting  the  arms  cannot  be  attributed  to 
it.  He  knew  that  no  one  knew  the  condition  of  the  arm 
wliich  broke  better  than  he  did,  and  no  one  in  fact  knew 
better  than  he  its  suflSciency  to  bear  his  weight.  If  he  gave 
the  matter  a  thought,  he  knew  that  he  must  rely  upon  his 
own  judgment  in  placing  his  weight  upon  the  arm  ;  but  be- 
fore placing  his  weight  thereon  he  ought  to  inspect  it  and  see 
if  it  was  sound  and  strong  enough  to  hold  him,  and  that  he 
had  no  right  to  rely  upon  the  judgment  or  inspection  of  any 
other  person.  Under  such  circumstances  it  is  impossible  to 
perceive  how  the  death  of  the  intestate  can  be  charged  to  the 
defendant.  Leary  v,  B.  &.  A.  R.  R.  Co.,  139  Mass.  580  ; 
Goodnow  V.  Walpole  Emery  MUls,  146  Id.  261.  If  the  in- 
testate was  not  careless  in  placing  his  weight  upon  that  arm 
how  can  it  be  said  that  the  defendant  was  careless  in  permit- 
ting him  to  do  so  ? 

Without  a  more  extended  notice  here  of  the  evidence. 
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giving  the  plaintiff  the  benefit  of  all  the  facts  proved,  and  all 
the  reasonable  inferences  from  them,  we  think  she  failed  to 
sustain  the  cause  of  action  alleged  by  her. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

Finch,  Peckham  and  Maynabd,  J  J.,  concur.   Andbews, 
Gray  and  O'Brien,  J  J.,  .dissent. 


Note. 

On  the  question  of  assumption  of  risk  by  servant,  see  further,  Fredenbui^h 
V.  N.  C.  R.  Co.,  114  N.  Y.  682;  Sweeny  v.  N.  Y.  S.  Co.,  16  Daly,  312;  Rig- 
don  V.  A.  L.  Co.,  69  Hun,  627;  Eldredge  v.  A.  S.  Co.,  66  Id.  809;  Bally  v. 
R.,  W.  A  O.  R.  R.  Co.,  49  Id.  377;  Ryan  v.  P.  Mfg.  Co.,  67  Id.  253;  Sulli- 
van V.  Tioga.  R.  R.  Co.,  112  N.  Y.  643;  Appel  v,  B.,  N.  Y.  &  P.  R.  R.  Co., 
Ill  Id.  550;  Schwartz  v.  Cornell,  59  Hun,  628;  Butler  v,  Townsend,  126  N. 
Y.  105;  Kelly  v.  42  St.  M.  etc.,  R.  R.  Co.,  58  Hun,  93;  Goodrich  v,  N.  Y. 
C.  &  H.  R.  R.  Co.,  116  N.  Y.  898;  Harr  v.  Same,  114  Id.  623;  Kranz  tJ.  L. 
I.  R.  Co.,  128  Id.  1;  Lofrano  r.  N.  Y.  &  M.  V.  W.  Co.,  65  Hun,  452;  Swen- 
son  V.  M.  I.  Co.,  16  Daly,  819;  Mahoney  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
60  Hun,  686;  Williams  v.  D.,  L.  &  W.  R.  R.  Co.,  116  N.  Y.  628;  Dervln  v. 
Hermann,  58  Supr.  198;  Bohn  v.  Havemeyer,  114  N.  Y.  296. 


Maria  Moeller,  as  Administratrix,  etc.,  Respondent,  v. 
H.  Austin  Brewster  et  aZ.,  Appellants. 

Court  of  AppeaU,  March  1,  1892. 

Negligence.    Contributory. — ^The  undisputed  facts  of  this  case  were  held  to 
establish  contributory  negligence  on  the  part  of  plaintiff's  intestate. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
fifth  department,  affirming  judgment  in  favor  of  plaintifE. 

Walter  S.  Hublelly  for  appellants. 

Eugene  Van  Vborhis^  for  respondent. 
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Finch,  J. — There  is  in  this  case  not  only  an  absence  of 
any  proof  indicating  that  the  intestate  was  free  from  negli- 
gence which  contributed  to  the  injury,  but  conclusive  and 
uncontradicted  evidence  to  the  contrary. 

Assuming,  although  it  is  hardly  possible  to  say  it,  that 
there  was  some  evidence,  extremely  weak  and  inconclusive, 
that  the  new  bases  of  the  circular  radiators  were  not  as  strong 
to  resist  the  usual  steam  pressure  as  they  should  have  been, 
and  that  this  was  a  negligent  omission  instead  of  an  error 
of  judgment  consistent  with  reasonable  care,  it  is  yet  certain 
that  pounding  with  a  hammer  upon  the  radiators  when  under 
the  steam  pressure  was  a  dangerous  and  perilous  act,  that 
the  intestate  was  repeatedly  warned  of  the  risk  and  requested 
to  desist,  that  one  of  the  same  bases  had  exploded  under  the  " 
jar  of  turning  it  over  the  day  before,  and  that  in  spite  of 
that  experience  and  the  repeated  warnings  he  continued  to 
hammer  the  iron  till  the  moment  of  the  explosion.  The 
proof  is  wholly  without  contradiction  that  such  treatment 
of  iron  under  steam  pressure  tends  to  weaken  it  and  in- 
crease the  peril  of  an  explosion,  and  the  risk  of  that  hammer- 
ing the  intestate  took  after  one  explosion  had  already  oc- 
curred, when  he  knew  by  observation  and  had  been  repeat- 
edly told  that  the  bases  were  different  from  those  which 
he  had  been  in  the  habit  of  testing,  and  that  there  was  need  of 
care. 

Two  answers  are  made  to  this  proof.  It  is  said  that  Wid- 
dowson,  the  foreman,  who  testified  to  the  warnings,  was 
impeached  by  showing  that  his  evidence  differed  from  that 
given  on  a  former  trial ;  but  he  was  corroborated  by  Lewis, 
who  told  deceased  to  point  the  gun  the  other  way;  by 
Glasser,  who  warned  him  that  if  he  hammered  on  the  base 
in  that  way  it  would  be  liable  to  explode ;  by  Mr.  Lyon,  the 
foreman,  who  told  him  explicitly  that  he  "  should  not  ham- 
mer the  bases  with  the  steam  on  or  he  would  get  blown  up, 
and  hd  must  not  do  it,"  and  to  some  extent  by  James  Black- 
wood.   There  was  no  evidence  to  the  contrary,  and  not  the 
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least  reason  to  doubt  the  fact  of  these  orders  and  warnings. 
The  jury  had  no  right  upon  some  imaginary  theory  to  totally 
disregard  the  proof. 

But  it  is  said  the  evidence  showed  that  pounding  under 
pressure  was  necessary.  It  failed  entirely  to  go  to  that 
extent.  It  did  show  that  the  presence  and  pressure  of  the 
steam  was  essential  to  discover  minute  defects  in  the  iron, 
but  it  showed  also  that  no  pounding  was  necessary  to  the 
discovery,  that  the  locality  could  be  marked  with  chalk  or 
with  a  tool,  and  then,  with  the  steam  turned  off,  the  "  peen- 
ing  "  could  be  done  and  the  minute  opening  closed  with  the 
hammer  or  the  punch.  It  was,  perhaps,  not  quite  so  con- 
venient a  way  and  took  more  time,  but  was  entirely  possible 
and  avoided  the  very  act  which  contributed  to  the  explosion. 
The  principle  witnesses  for  the  plaintiff  admitted  that,  and 
there  was  no  dispute  about  it.  The  learned  counsel  for  the 
plaintiff,  claiming  that  there  was  proof  of  such  necessity, 
makes  three  references  to  the  testimony.  The  first  is  to  the 
evidence  of  Mr.  Light,  where  he  said:  "In  most  of  the 
castings  it  was  the  custom  during  the  time  that  I  was  there 
to  peen  these  small  holes  while  the  steam  was  on."  But  the 
custom  was  one  thing  and  the  necessity  another,  and  the 
same  witness  had  previously  said :  "  It  can  also  be  done  by 
removing  the  steam  or  water  and  peening,  and  then  let  it  on 
again."  The  next  reference  is  to  the  remark  of  the  same 
witness :  **  Most  of  the  peening  was  on  light  casting,  and  it 
was  done  with  the  pressure  on  and  sometimes  shut  off." 
The  third  reference  is  to  the  cross-examination  of  Widdow- 
son,  where  he  said :  "  If  the  leaks  were  very  small  you  could 
tap  them  with  the  hammer  and  stop  them  in  that  way  with 
the  steam  on;  you  can't  tell  exactly  where  they  are  if  there 
is  no  steam  in  there  to  tell."  That  is  true,  of  course.  It  is 
the  steam  which  shows  the  leak,  and  that  being  marked  the 
steam  can  be  shut  off  and  the  peening  done.  The  same 
witness  had  just  before  said:  *^  It  was  the  constant  practice 
with  him  to  peen  the  small  holes  with  the  steam  on ;  that 
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was  what  called  my  attention  to  stop  his  doing  it."  Those 
are  the  respondent's  references,  and  they  raise  no  issue  of  a 
supposed  necessity,  and  the  direct  proof  is  to  the  contrary. 
It  is  absurd  to  suppose  that  four  skilled  workmen  would 
have  told  him  not  to  peen  with  the  steam  on  if  it  could  be 
done  in  no  other  way,  and  that  he  should  have  assented  to 
the  direction,  saying  it  was  all  right,  instead  of  protesting 
against  an  order  which  made  his  work  impossible. 

So  that  neither  answer  to  the  evidence  of  contributory 
negligence  has  any  foundation  in  the  facts  of  the  case,  and 
it  stands  in  the  proof  established  and  undisputed.  Unless 
we  abandon  the  rule  wholly,  and  allow  the  sympathy  of  a 
jury  to  override  the  evidence  and  the  law,  we  must  say  in 
this  case  th«ct  the  plaintiff  failed  to  show  a  right  of  recovery. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testa- 
ment of  Samuel  Wilcox,  Deceased. 

Court  qf  Appeals,  March  1,  18d2. 

1.  Appeal.    Surrogate. — ^Where,  upon  the  probate  of  a  will,  there  is  but 

one  fair  and  legitimate  inference  to  be  drawn  from  the  eyidence,  and 
that  in  favor  of  the  proof  of  due  execution,  the  decree  of  the  surrogate, 
refusing  admission  to  probate,  is  properly  reversed  by  the  general 
term. 

2.  Same. — ^Where  another  issue  was  properly  made  before  the  surrogate, 

upon  which,  in  view  of  the  decision  in  their  favor,  the  contestants  were 
not  called  upon  to  give  evidence,  the  general  term,  upon  such  reversal, 
should  remit  the  proceedings  to  the  surrogate  for  the  trial  of  such 
issue,  and  not  direct  that  the  will  be  admitted  to  probate,  though  the 
reversal  was  not  dependent  upon  conflicting  evidence. 
8.  Same. — Nothwitstanding  the  statement  in  the  judgment  of  reversal 
that  the  decree  of  the  surrogate  was  reversed  upon  questions  of  fact, 
the  court  of  appeals,  where  it  appears  that  all  the  evidence  is  returned, 
can  examine  the  case  and  see  if  there  was  any  real  conflict  of  evidence. 
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Appeal  from  judgment  of  the  supreme  court,  general 
term,  fifth  department,  reversing  decree  of  surrogate  denying 
probate  of  the  will  of  Samuel  Wilcox,  deceased. 

C.  2>.  Kiehl^  for  appellant. 

Walters.  Subbell  a,nd3ugene  Van  FborAf«,  for  respondent. 

Pbckham,  J. — Proceedings  were  commenced  before  the 
surrogate  of  Monroe  county  for  the  purpose  of  proving  a 
certain  instrument  in  writing  to  be  the  last  will  and  testar 
ment  of  Samuel  Wilcox,  deceased. 

Citations  were  duly  issued,  and  some  of  the  next  of  kin 
appeared  and  opposed  the  probate  of  the  instrument  on  the 
ground  that  it  had  not  been  duly  executed,  and  that  it  was 
not  the  free  and  unrestrained  will  of  the  testator,  and  that,  as 
the  instrument  was  presented  for  probate,  it  was  different 
from,  and  not  the  same  paper  executed  by  the  testator,  and 
that  it  had  been  wilfully  and  intentionally  changed  and 
altered  in  material  parts  by  parties  in  interest  since  the 
death  of  the  decedent.  Upon  these  issues  the  parties  went 
to  trial  before  the  surrogate.  The  proponents  examined  the 
subscribing  witnesses  to  the  will,  and  they  were  cross- 
examined  at  some  length,  and  both  examinations  were 
confined  to  the  sole  question  of  -the  due  execution  of  the 
instrument.  Upon  the  conclusion  of  the  examination  and 
cross-examination  of  the  subscribing  witnesses  the  proponents 
offered  the  instrument  in  evidence,  and,  upon  the  objection 
of  the  contestants  that  the  same  had  not  been  sufficiently 
proved^  the  surrogate  refused  to  admit  it  to  probate,  and 
held  that  there  was  a  failure  of  proof  as  to  its  due  execution. 
Probate  was  refused  on  that  ground  alone. 

The  contestants  offered  no  proof  in  the  case.  No  one  but 
the  subscribing  witnesses  had  been  examined.  A  decree  was 
thereupon  duly  entered  refusing  probate,  and  from  such 
decree  the  proponents  appealed  to  the  general  term  of  the 
supreme  court.     That  court  held  that  the  evidence  of  the 
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subscribing  witnesses  sufficiently  proved  the  due  execution 
of  the  will,  and  thereupon  it  reversed  the  decree  of  the 
surrogate  and  directed  that  the  will  should  be  admitted  to 
probate.  From  the  judgment  entered  upon  this  order  of  the 
general  term  the  next  of  kin  have  appealed  to  this  court. 

The  judgment  of  the  general  term  recites  that  the  decree 
of  the  surrogate  was  reversed  upon  the  facts,  and  the  findings 
of  the  surrogate 'were  therein  disapproved.  As  there  was 
in  the  record  nothing  but  the  evidence  of  the  two  subscrib- 
ing witnesses,  and  neither  in  any  way  contradicted  the 
other,  and  it  was  simply  a  question  as  to  what  inferences 
should  be  drawn  from  testimony  not  conflicting,  but  which 
did  not,  in  exact  words,  prove  the  due  execution  and  publi- 
cation of  the  instrument,  the  case  seems  to  be  within  our 
decision  in  the  Matter  of  Hunt,  110  N.  Y.  278 ;  18  St.  Rep. 
118. 

In  that  case  the  only  testimony  was  that  of  the  subscribing 
witnesses,  such  testimony  not  being  contradictory,  yet  not 
proving  in  exact  language  the  existence  of  the  necessary 
facts.  The  surrogate  held  the  testimony  not  sufficient, 
while  the  general  term  was  of  a  contrary  opinion  and  re- 
versed his  decree,  and  directed  him  to  admit  the  will  to 
probate.  The  judgment  of  the  general  term  in  that  case 
contained  the  same  statement  as  in  this,  viz. :  that  the  decree 
of  the  surrogate  was  reversed  upon  questions  of  fact.  We 
held  that  notwithstanding  such  statement,  where  it  appeared 
that  all  the  evidence  was  returned,  we  could  look  at  the 
case  and  see  if  there  were  any  real  conflict,  and  if  not,  the 
general  term,  in  reversing  the  surrogate,  had  the  power  to 
itself  decree  the  admission  of  the  will  to  probate  where  it 
simply  differed  with  the  surrogate  in  regard  to  the  proper 
inferences  to  be  drawn  from  evidence  not  conflicting.  A 
questioA  of  fact  might  possibly  arise  upon  evidence  not  con- 
flicting in  terms,  where  inferences  might  be  drawn  either  way, 
and  where  a  decision  either  way  would  not  be  considered 
as  against  evidence.    But  here  it  does  not  seem  to  us  that 
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there  is  but  one  fair  and  legitimate  inference  properly  to  be 
drawn,  and  that  one  in  favor  of  the  proof  of  due  execution. 

In  the  proceeding  now  before  us  there  is,  however,  another 
issue  which  was  properly  made  before  the  surrogate,  and  that 
was  as  to  the  alleged  alteration  of  the  instrument  after  its 
execution  by  the  testator.  That  issue  has  never  been  tried. 
No  evidence  was  given  upon  it  before  the  surrogate.  There 
was  no  occasion  to  do  so.  The  surrogate  upon  the  conclu- 
sion of  the  evidence  offered  on  the  part  of  the  proponents 
upon  the  question  of  the  due  execution  of  the  will,  held  that 
its  proper  execution  had  not  been  proved,  and  upon  that 
ground  refused  to  admit  it  to  probate.  There  was,  therefore, 
no  necessity  for  the  contestants,  in  view  of  a  decision  in  their 
favor,  to  ask  to  be  permitted  to  give  evidence  upon  another 
issue.  Probate  of  the  will  had  been  refused,  and  that  was 
all  that  the  contestants  asked  or  desired.  The  general  term, 
upon  reversing  the  surrogate's  decree,  should,  therefore,  have 
remitted  the  proceedings  to  him  for  the  trial  of  the  issue  as 
to  the  alteration  of  the  proposed  will  after  its  execution. 

In  the  case  of  Dack  v.  Dack,  84  N.  Y.  663,  the  general 
term  made  a  decree  similar  to  the  one  made  here,  and  this 
court  held  that  it  should  have  remitted  the  case  to  the  sur- 
rogate to  be  heard  upon  the  question  not  theretofore  passed 
upon  by  him.  There  is  nothing  in  the  Code  that  we  have 
been  referred  to  which  changes  the  rule  thus  laid  down  in 
the  case  of  Dack  v,  Dack,  and  we  think  the  judgment  of  the 
general  term  should  be  modified  by  providing  for  sending 
the  case  back  to  the  surrogate  of  Monroe  county  to  try  the 
issue  as  to  the  alteration  as  set  up  in  the  contestants'  grounds 
of  contest.  The  costs  should  abide  the  final  result  in  the 
surrogate's  court  and  be  provided  for  as  he  may  think  proper. 

All  concur. 

Note. 

As  to  the  general  term  directing  a  new  trial  before  a  jury,  npon  reyers- 
ing,  upon  the  facts,  a  decree  of  the  surrogate  on  probate  of  a  will,  see  Mat- 
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ter  of  Budlong,  126  N.  Y.  423;  Siilton  v.  Ray,  72  Id.  482;  Burger  n.  Burger, 
111  Id.  523;  Matter  of  Mahoney,  60  Hun,  579;  Dack  v.  Dack,  84  K.  Y.  663; 
Van  Omam  t>.  Van  Omam,  58  Hun,  606;  Matter  of  Martin,  98  N.  Y.  193; 
Matter  of  Hunt,  110  Id.  278;  Valentine  v.  Valentine,  41  Hun,  642;  Matter  of 
Elliott,  19  W.  Dig.  231;  Matter  of  Smith,  Id.  252;  Matter  of  Cottrell,  95 
N.  Y.  329. 


Mary  E.  Sanger,  Appellant,  v.  John  C.  Merritt,  Jr., 
et  al.^  as  Executors,  etc.,  et  al.^  Respondents. 

Court  of  Appeals,  March  1,  1892, 

1.  Evidence.    Recitals. — Recitals  in  an  instrument,  not  witnessed  or  ac- 

knowledged, that  the  parties  thereto  are  subscribers  and  proprietors 
of  a  certain  tract  of  land,  are  not  evidence  of  title  against  a  person, 
who  is  not  in  privity  with  the  parties  who  executed  it,  but  is  in  by  virtue 
of  a  hostile  possession. 

2.  Partition.    Parol. — ^Where  no  act  of  exclusive  ownership  or  dominion  is 

shown,  no  actual  possession  proven  nor  any  claim  of  title  even  asserted, 
no  such  an  entry  upon,  nor  exclusive  possession  of,  the  premises  is 
established  as  is  necessary  to  render  valid  a  parol  partition  thereof. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  affirming  judgment  dismissing  plaintiff's 
complaint. 

Joseph  H.  Choate^  for  appellants. 

Thomas  Young.,  for  respondents. 

Maynabd,  J. — The  plaintiff  seeks  to  recover  the  posses- 
sion of  259  acres  of  pine  brush  land,  in  what  is  known  as 
the  third  division  of  the  Baiting  Place  Purchase,  in  the 
town  of  Babylon,  formerly  Huntington,  in  the  county  of 
Suffolk.  The  defendant  puts  the  plaintiff's  title  in  issue 
and  alleges  title  in  himself  by  adverse  possession.  Both 
parties  concede  that,  by  virtue  of  certain  royal  or  colonial 
grants,  the  title  was  originally  vested  in  the  town  of  Hun- 
tington in  its  corporate  capacity.     The  plaintiff  claims  that 
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in  1793,  one  John  Hartt  became  seized  of  the  lands,  and 
that  by  sundry  mems  conveyances  she  has  succeeded  to  his 
right  of  possession. 

When  the  case  was  before  this  court  upon  a  former  appeal, 
120  N.  Y.  109;  30  St.  Rep.  870,  it  was  held  that  the 
plaintiff  had  failed  to  show  title  in  Hartt  from  the  town  of 
Huntington,  principally  because  the  allotment  of  1793,  under 
which  she  claimed,  was  void  for  want  of  conformity  to  the 
requirements  of  chap.  44  of  the  Laws  of  1787,  entitled  "  An 
act  for  the  prevention  of  frauds."  It  was  also  held  that 
Hartt's  title  could  not  be  supported  upon  the  theory  that  he 
was  one  of  the  proprietors  of  the  land  and  that  the  allotment 
vested  the  legal  title  in  him  through  a  partition  between 
the  owners,  for  the  reasons :  First.  That  there  was  no  evi- 
dence that  he  was  one  of  the  proprietors  or  even  a  freeman 
of  the  town  before  the  allotment.  Second.  That  the  so- 
called  partition  was  not  in  accordance  with  the  statutes  then 
in  force  regulating  partitions;  and.  Third.  That  the  allot- 
ment would  not  operate  as  a  valid  parol  partition,  unless  the 
allottee  had  taken  exclusive  possession  of  the  land  under  it; 
of  which  there  was  no  evidence  whatever. 

Tested  by  these  rules,  it  is  apparent  that  the  plaintiff 
failed  upon  the  trial  now  under  review  to  make  good  her 
title,  and  her  complaint  was  properly  dismissed.  No  such 
conveyance  from  the  town  of  Huntington  as  the  statute  of 
frauds  required  was  shown.  But  the  plaintiff  insists  that 
title  to  the  tract,  of  which  these  lands  are  a  part,  was  shown 
to  be  in  John  Hartt  and  others,  as  tenants  in  common,  and 
that  a  valid  parol  partition  between  him  and  his  co-tenants 
has  been  established.  It  is  difficult  to  see,  from  the  proofs 
in  the  case,  how  this  contention  can  be  upheld.  It  is  evi- 
dent that  John  Hartt  was  not  one  of  the  original  proprietors 
of  the  town  or  of  tliese  lands,  but  it  is  sought  to  invest  him 
with  all  the  rights  of  a  proprietor  because  of  a  devise  to  him 
of  some  lands  in  the  "  Baiting  Pla.ce  Purchase  "  in  the  will 
of  his  father,  Cornelius  Hartt,  which  was  made  and  probated 
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in  April  or  May,  1794.  But  there  is  no  evidence  that  the 
father  was  one  of  the  proprietors ;  nothing  but  a  written  in- 
strument, dated  May  28,  1767,  produced  from  the  records  of 
the  town  clerk's  office,  signed  and  sealed  by  Cornelius  Hartt, 
and  twenty-three  others,  not  witnessed  or  acknowledged,  in 
which  they  recite  that  they  are  the  subscribers  and  pro- 
prietors of  a  tract  of  land  in  the  Baiting  Place  Purchase. 
These  recitals  are  not  evidence  of  title  against  the  defendant. 
Hardenburgh  v.  Lakin,  47  N.  Y".  109.  The  same  is  true  of 
the  other  instruments  upon  which  plaintiff  relies.  The  de- 
fendant is  not  affected  by  their  contents,  as  he  is  not  in 
privity  with  the  parties  who  executed  them,  but  is  in  by 
virtue  of  a  hostile  possession. 

The  plaintiff  also  failed  to  show  any  such  entry  upon,  and 
exclusive  possession  of,  the  premises  in  dispute  by  John 
Hartt  as  are  necessary  to  render  valid  a  parol  partition 
thereof.  No  act  of  exclusive  ownership  or  dominion  is 
referred  to ;  no  actual  possession  proven ;  no  claim  of  title 
even  asserted.  All  that  is  shown  is  a  receipt  from  the  sur- 
veyor that  on  November  26,  1793,  John  Hartt  paid  sixteen 
shillings  on  account  of  some  survey ;  but  whether  of  these 
lands  or  of  others,  which  appear  in  the  same  book,  is  left  to 
conjecture. 

As  the  record  does  not  disclose  any  material  fact  which 
impairs  the  force  or  application  of  the  former  decision  in 
this  case,  the  judgment  appealed  from  must  be  affirmed,  with 
costs. 

All  concur. 


Note. 

As  to  recitals  as  evidence,  see  Edwards  v.  Schoharie  Co.,  Nat.  Bk.,  47  Hon, 
409;  Moore  v.  Met.  Nat.  Bk.,  55  N.  Y.  41;  Oilman  v.  Healy,  46  Hun,  310; 
Foote  T,  Beecher,  78  N.  T.  155;  Fuchs  v.  Devlin,  68  Hun,  610;  Slatterly  v, 
Schwannecke,  44  Id.  75;  Warner  r.  Warner,  18  Abb.  N.  C.  151;  Petrie  v. 
Folz,  10  N.  Y.  St,  Rep.  451 ;  Agricultural  Ins.  Co.  u.  Bernard,  96  N.  Y. 
626;  Nostrand  v,  Wright,  94  Id.  31;  Titus  p.  Fairchlld,  49  Snpr.  211;  Meigs 
9.  Willis,  5  Civ.  Pro.  106;  66  How.  466. 
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In  the  Matter  of  the  Probate  of  the  Will  of  Francis  W. 

Lasak,  Deceased. 

Court  <^  Appeals,  March  1,  1802. 
Affirming  57  Hun,  417. 

1.  Will    Pro6a<c.— After  the  proceeding  to  probate  a  will  is  once  insti- 

tuted and  the  parties  cited  are  before  the  surrogate,  the  proponent 
cannot,  as  a  matter  of  right,  so  long  as  any  party  cited  announces  that 
he  appears  in  support  of  the  will,  demand  that  the  proceeding  be  dis- 
missed. 

2.  Costa.     Will — ^In  such  case,  the  costs  may  be  awarded  against  those  who 

assiuned  the  position  of  proponents,  if  imsuccessful. 

3.  Evidence.     Striking  out, — ^When  evidence  has  been  received  upon  a  trial 

before  the  surrogate  without  objection,  he  may,  in  the  exercise  of  his 
discretion,  subsequently  strike  it  out,  if  it  was  incompetent  when 
received.  But  such  discretion  must  be  so  exercised  as  not  to  mislead, 
or  place  at  a  disadvantage,  the  party  who  Introduced  the  evidence. 

4.  Same,    Section  829. — ^The  daughter  of  the  testator,  on  the  probate  of 

his  will,  is  incompetent  to  give  evidence  of  his  personal  communica- 
tions and  transactions,  in  favor  of  the  contestants,  in  case  it  is  for  her 
interest  to  defeat  the  will  and  thus  cause  the  intestacy  of  her  father. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  affirming  decree  of  surrogate  admitting 
will  and  seven  codicils  to  probate. 

Robert  Sewell^  for  appellants. 
Edgar  M,  Johnson^  for  respondent. 

Earl,  Ch.  J. — Francis  W.  Lasak  died  in  Westchester 
county  on  the  13th  day  of  February,  1889,  a  very  old  man, 
leaving  as  his  sole  heirs  and  next  of  kin  four  daughters,  Mrs. 
Cuthbert,  Mrs.  Chauvet,  Mrs.  McKenzie  and  Mrs.  Scher- 
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merhom,  and  one  grand-daughter,  Mrs.  Ives.  He  left  a  very 
large  estate  which  he  disposed  of  by  a  will  dated  February 
11, 1873,  and  by  seven  codicils  thereto  dated  successively 
February  24,  1874;  October  7,  1874;  February  1,  1878; 
December  5, 1878 ;  February  18,  1881 ;  October  16,  1882, 
and  April  14,  1884.  He  gave  to  Mrs.  Cuthbert  one-third  of 
his  residuary  estate  absolutely,  to  Mrs.  McKenzie  and  Mrs. 
Chauvet  a  life  estate  in  one-third,  and  to  Mrs.  Schermerhom 
the  income  of  $30,000,  during  her  life,  and  he  appointed 
John  G.  Wendel  executor. 

The  executor  petitioned  the  surrogate  of  Westchester 
county  for  probate  of  the  will,  and  all  the  parties  interested 
were  cited.  Mrs.  Schermerhom  filed  objections  to  the  pro- 
bate, specifying  that  the  will  was  not  properly  executed,  that 
the  testator  was  not  of  sound  mind  and  that  the  execution 
of  the  will  was  procured  by  fraud  and  undue  influence.  The 
surrogate  after  hearing  the  proofs  admitted  the  will  to  pro- 
bate, and  his  decision  has  been  affirmed  at  the  general  term. 
The  contestant  has  appealed  to  this  court,  and  here  she 
assails  the  surrogate's  decree  on  several  grounds,  none  of 
which  after  careful  consideration  we  believe  to  be  well 
founded. 

The  surrogate  did  not  err  in  finding  that  the  testator  was 
mentally  competent  and  free  from  undue  influence  at  the 
date  of  the  will  and  codicils.  The  will  and  the  successive 
codicils  show  a  persistent  scheme  in  the  mind  of  the  testator 
for  the  disposition  of  his  property.  For  some  reason  which 
he  deemed  adequate,  at  a  time  when  no  one  questions  his 
competency,  he  determined  to  discriminate  against  the  con- 
testant. He  gave  her  in  his  will  the  income  of  but  $20,000, 
which  he  subsequently  in  the  third  codicil  increased  to  the 
income  of  $30,000. 

There  is  no  evidence  showing  any  mental  or  physical 
failure  on  the  part  of  the  testator  at  the  date  of  his  will. 
The  contestant  gave  some  evidence  that  subsequently  to 
that  date  he  manifested  great  eccentricities  of  character, 
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frequent  lapses  of  memory  and  some  decay  of  his  intellect. 
That  evidence  standing  alone  might  have  justified  the  sur* 
rogate  in  refusing  probate  to  some  of  the  codicils.  But 
opposed  to  that  was  the  evidence  of  the  subscribing  wit- 
nesses, all  men  of  intelligence,  who  had  known  the  testator 
well  for  a  long  time,  who  testified  to  the  execution  of  the 
will  and  codicils  under  circumstances  which  forbid  the  in* 
ference  of  undue  influence  or  fraud,  and  their  evidence 
standing  alone  does  not  warrant  a  suspicion  even  that  the 
testator  did  not  have  a  sound  and  disposing  mind  down  to 
the  date  of  the  last  codicil.  With  all  the  other  evidence 
must  be  taken  the  undisputed  fact,  entitled  to  great  weight, 
that  the  testator  was  left  by  his  children  in  control  of  his 
large  estate,  and  that  he  continued  to  manage  and  care  for 
the  same,  so  far  as  appears,  in  an  intelligent  and  satisfactory 
manner  to  the  time  of  his  death.  Under  such  circumstances 
the  testator's  competency  was  at  least  a  question  of  fact  for 
the  surrogate,  and  his  findings  having  been  affirmed  at  the 
general  term,  we  have  no  jurisdiction  to  interfere  with  them. 
In  the  surrogate's  court,  upon  the  return  of  the  citations, 
besides  the  executor  and  Mrs.  Schermerhom,  the  three 
daughters,  Mrs.  McKenzie,  Mrs.  Chauvet  and  Mrs.  Cuth- 
bert,  also  appeared  by  their  respective  attorneys.  After  the 
subscribing  witnesses  to  the  will  and  all  the  codicils  had 
been  sworn  and  fully  examined  on  behalf  of  the  proponent, 
and  cross-examined  on  behalf  of  the  contestant,  the  counsel 
for  the  executor  moved  tlie  surrogate  to  dismiss  the  proceed- 
ings for  probate  of  the  will  and  to  dismiss  him  from  the  pro- 
ceeding. He  gave  no  reason  for  the  motion,  and  his  reason 
therefor  is  not  apparent.  The  counsel  for  the  contestant 
consented  and  urged  that  th«3  motion  be  granted.  The 
counsel  for  Mrs.  McKenzie  and  Mrs.  Cuthbert  then  an- 
nounced that  they  appeared  in  support  of  the  will ;  and 
counsel  for  the  Children's  Aid  Society,  a  legatee,  also  an- 
nounced that  he  appeared  in  support  of  the  will.  The  sur- 
rogate decided  to  hold  the  motion  under  consideration.    The 
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parties  who  thus  became  proponents  of  the  will  then  rested 
their  case,  and  the  counsel  for  the  contestant  was  directed 
by  the  surrogate  to  proceed  with  his  evidence. 

Subsequently  the  surrogate  denied  the  motion  to  dismiss 
the  proceeding,  and  the  counsel  for  the  contestant  excepted 
to  the  ruling,  and  he  now  claims  that  that  ruling  was  errone- 
ous. After  the  petition  was  filed  with  the  surrogate  and 
the  proper  parties  had  been  cited  and  were  before  him,  he 
had  jurisdiction  of  the  subject  matter  and  of  the  parties.  It 
was  a  proceeding  in  rem  to  prove  the  will.  All  the  parties 
could  become  actors  therein.  Code,  §  2617.  Any  of  them 
could  contest  and  produce  witnesses  in  opposition  to  the  pro- 
bate, and  any  of  them  could  offer  witnesses  in  support  of  the 
wUlandcro^xamine  the  witnesses  calledinoppJsltioa  there- 
to.  In  such  a  case,  if  all  the  parties  cited,  being  of  full 
age,  should  ask  that  the  proceedings  be  dismissed,  no  one  ap- 
pearing in  support  of  the  will,  it  would  be  the  duty  of  the 
surrogate  to  dismiss  the  proceeding.  The  same  result 
could  be  produced  if  all  the  parties  cited  should  formally 
admit  that  the  will  was  not  legally  executed,  or  that  the 
testator  was  incompetent.  But  so  long  as  any  person  cited 
is  before  the  surrogate  in  support  of  the  will  he  has  no  right 
upon  the  motion  of  any  other  party  arbitrarily  to  arrest  or 
dismiss  the  proceeding.  After  the  proceeding  is  once  in- 
stituted, and  the  parties  cited  are  before  the  surrogate,  it  is 
not  solely  the  proceeding  of  the  proponent.  It  is  a  proceed- 
ing in  behalf  of  all  the  parties  interested  to  prove  the  will. 
If  the  proponent  should  die  the  proceeding  would  not  abate. 
If  he  left  successors  to  his  interest,  they  would  have  to  be 
brought  in  and  be  mad«  parties  to  the  proceeding  as  j)ersons 
interested  in  the  estate.  If  the  proponent  should  refuse  to 
introduce  any  evidence  in  support  of  the  will,  any  other 
party  could  produce  and  examine  the  witnesses. 

In  ordinary  actions  it  is  not  always  the  absolute  right  of 
a  plaintiff  to  discontinue  his  action.  In  all  cases  where  a 
defendant  becomes  an  actor  and  is  interested  in  the  contin- 
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uance  and  trial  of  the  action,  as  where  he  sets  up  a  counter 
claim  or  sets  up  a  claim  to  property  which  is  in  litigation  and 
asks  in  his  answer  affiimative  relief  in  reference  thereto,  he 
may  resist  the  discontinuance  of  the  action,  and  then  it  jrests 
in  the  discretion  of  the  court  whether  or  not  the  plaintiff 
shall  be  permitted  to  discontinue  it.  Carleton  v.  Darcy,  75 
N.  Y.  375 ;  Matter  of  Waverly  Water  Works  Co.,  85  Id. 
478.  So  here  it  was,  at  least,  in  the  discretion  of  the  surro- 
gate whether  or  not  he  would  dismiss  the  proceeding  on  the 
motion  of  the  executor. 

The  counsel  for  Mrs.  McKenzie  and  Mrs.  Cuthbert  cross- 
examined  the  witnesses  of  the  contestant,  and  they  assumed 
the  position  of  proponents  of  the  will,  and  if  they  had  failed 
in  sustaining  the  will  the  suiTOgate  could  have  awarded  costs 
against  their  clients,  who  were  the  adversaries  of  the  contes- 
tant. 

,  After  motion  to  dismiss  was  made  on  behalf  of  the  ex- 
ecutor, Mrs.  Chauvet  appeared  as  a  contestant.  Mrs.  Ives, 
the  granddaughter,  also  appeared  as  a  contestant,  and  she 
called  Mrs.  Chauvet  as  a  witness  in  opposition  to  the  will. 
Mrs.  Chauvet  was  sworn  as  a  witness  and  gave  evidence, 
bearing  upon  the  contest,  of  personal  transactions  and  com- 
munications with  the  testator.  After  she  had  given  consider- 
able evidence  the  counsel  who  supported  the  will  made  a 
motion  to  strike  out  her  evidence,  and  the  surrogate  made 
the  following  ruling,  as  entered  in  his  minutes :  "  Objections 
heretofore  made  by  counsel  for  the  proponents  to  the  testi- 
mony of  the  witness  Mrs.  Chauvet,  so  far  as  the  same  relates 
to  personal  transactions  or  communications  between  the  wit- 
ness apd  the  late  Francis  W.  Lasa^,  are  sustained,  and  so 
much  of  the  testimony  of  the  witness  as  relates  to  such  per- 
sonal transactions  or  communications  is  hereby  ordered,  upon 
motion  of  counsel  of  the  proponents,  stricken  out."  To  this 
ruling  the  contestants  excepted.  Mrs.  Chauvet  then  with- 
drew as  a  contestant  and  also  withdrew  her  appearance,  and 
the  surrogate  still  ruled  that  she  was  not  competent  to  testify 
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to  any  personal  transactions  or  communications  between  her 
and  the  testator.  It  is  claimed  that  the  surrogate  had  no 
right  to  strike  out  evidence  which  had  been  received  without 
objection.  While  the  record  of  Mrs.  Chauvet's  evidence 
which  was  striken  out  shows  no  objection  thereto,  the  sur- 
rogate in  his  ruling  recites  that  objections  thereto  had  been 
made,  and  this  recital  was  not  at  the  time  challenged  as  un- 
true and  must  now  be  assumed  to  be  true.  But  when  evidence 
has  upon  any  trial  been  received  without  objection,  the  trial 
judge  may,  in  the  exercise  of  his  discretion,  subsequently 
strike  it  out  if  it  was  incompetent  when  received.  The  dis- 
cretion in  such  a  case  must  be  so  exercised  as  not  to  mislead 
or  place  at  a  disadvantage  the  party  who  gave  the  evidence. 
Mrs.  Chauvet  was  incompetent  under  §  829  of  the  Code  to 
^ve  evidence  of  the  personal  communications  and  transac- 
tions if  her  evidence  was  in  her  own  interest ;  that  is,  if  it 
was  for  her  interest  to  defeat  the  will  and  thus  cause  the  in- 
testacy of  her  father. 

Under  the  will  she  took  for  life  the  net  income  of  one-third 
of  the  residuary  estate.  In  case  of  intestacy  she  would  take 
absolutely  one-fifth  part  of  her  father's  whole  estate.  No 
proof  was  gfiven  before  the  surrogate  to  show  which  was  of 
the  most  pecuniary  value,  the  income  of  the  one-third  or  the 
absolute  ownership  of  the  one-fifth.  It  does  not  appear  how 
old  she  was,  but  from  the  extreme  age  of  her  father  we  may 
suppose  that  she  had  reached,  at  least,  middle  life,  and  as 
she  was  before  the  surrogate  he  could  see  about  how  old  she 
was.  From  the  fact  that  she  at  first  appeared  as  a  contestant, 
and  at  all  times  appeared  to  desire  the  defeat  of  the  will, 
shows  that  she  thought  that  her  pecuniary  interests  would 
be  promoted  by  defeating  probate.  Under  such  circumstances 
we  ought  to  assume,  as  the  surrogate  undoubtedly  did,  that 
the  absolute  ownership  of  the  one-fifth  was  of  greater  pecuniary 
value  than  the  net  income  of  the  one-third,  and  that  her 
pecuniaiy  interests  would  be  promoted  by  the  success  of  the 
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contest  before  the  surrogate;  and  hence  the  ruling  of  the 
surrogate  was  right. 

The  other  allegations  of  the  appellant  against  the  decree 
of  the  suiTogate  need  no  particular  attention  .here,  as  it  is 
very  clear  that  they  point  out  no  error. 

The  judgment  should  be  affirmed,  with  costs  in  this  court 
against  the  appellant  personally. 

All  concur. 


Note. 

As  to  striking  out  evidence,  see  further,  Gall  v.  Gall,  114  N.  Y.  109;  Mat- 
thews V,  Matthews,  53  Hun,  244;  Kilpatrick  v.  Dean,  15  Daly,  182;  Wynn 
V.  C.  P.  N.  &  E.  R.  R.  Co.,  38  N.  Y.  St.  Rep.  181;  Wilson  r.  K.  C.  E.  R. 
R.  Co.,  114  N.  Y.  487;  Hatch  o.  Attrill,  118  Id.  383;  Hare  v.  Mahoney,  60 
Hun,  576;  Mackey  v,  Locke,  55  Id.  604;  Holmes  u.  Moffat,  120  N.  Y.  159; 
Whitman  v.  Foley,  125  Id.  651;  Hickenhottom  r.  D.,  L.  &  W.  R.  R.  Co., 
122  Id.  91;  Johnston  t.  Man.  R.  Co.,  60  Hun,  583;  Case  r.  Phoenix  B.  Co., 
58  Supr.  435;  Malcohn  v.  Met.  E.  R.  Co.,  36  N.  Y.  St.  Rep.  741;  Parsons  v, 
N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  113 N.  Y.  355;  Pontius  v.  People,  82  Id.  339; 
Platner  v,  Platner,  78  Id.  90;  Marks  r.  King,  64  Id.  628;  Simpson  v.  Man. 
R.  Co.,  49  Hun,  607;  Provost  v.  Mayor,  etc.,  15  Daly,  87;  People  u.  Dris- 
coU,  107  N.  Y.  414;  Denise  p.  Denise,  110  Id.  562;  Bloss  v.  Morrison,  47 
Hun,  218;  Crosier  v.  Craig,  Id.  83;  Schuhle  v.  Cunningham,  14  Daly,  404; 
Murray  v.  Fox,  39  Hun,  108;  Quinr.  Lloyd,  41  N.  Y.  349;  People  v.  Chacon, 
102  Id.  669;  Haantjes  v.  Mapleson,  23  W.  Dig.  408;  People  r.  Carpenter, 
102  N.  Y.  238;  Jennings  r.  Oshome,  18  Daly,  518;  Schell  v.  Cockcroft,  Id 
W.  Dig.  877;  Fowler  «.  Howe  M.  Co.,  20  Id.  621i 
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In  the  Matter  of  Proving  the  last  Will  and  Testament  of 
Virginia  S.  Kaufman,  formerly  Virginia  S.  Dillon, 
Deceased. 

Court  of  AppealSj  March  1,  1892. 

1.  Will,    Marriage, — ^Tlie  subsequent  marriage  of  a  widow  revokes  her 
will. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  reversing  decree  of  surrogate  refusing  pro- 
bate to  an  alleged  will. 

Henry  J.  Meinhard^  for  appellant. 

Morris  S.  Wise^  for  respondent. 

Gray,  J. — This  will  was  made  by  the  deceased  while  she 
was  the  widow  of  one  Dillon.  She  subsequently  intermar- 
ried with  Kaufman  and  died,  leaving  him  surviving.  The 
executor  appointed  in  this  will  offered  the  instrument  for 
probate ;  but  was  opposed  in  his  proceedings  by  Kaufman, 
who  claimed  that  the  will  had  been  revoked  by  testatrix' 
marriage  with  him,  and  who  has  been  sustained  in  that  claim 
by  the  surrogate  and  the  general  term.  In  their  decisions 
those  courts  were  clearly  right,  and  we  should  say  nothing 
here,  in  disposing  of  this  appeal,  were  it  not  for  the  state- 
ment that  there  is  no  authoritative  decision  by  this  court  upon 
the  particular  question.  We  should  suppose  that  the  case  of 
Brown  v.  Clark,  77  N.  Y.  869  was  a  sufficient  authority  in 
point ;  although  the  testatrix  in  that  case  was  a  woman  who 
had  never  been  married  at  all.  For  any  discussion  as  to  the 
operation  of  the  acts  passed  by  the  legislature  of  this  state 
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in  relation  to  married  women  and  their  effect  in  conferring 
upon  them  testamentary  capacity,  reference  may  be  had  to 
that  case. 

The  appellant  attempts  an  argument  upon  the  meaning  to 
be  given  to  the  words  "  unmarried  woman  "  in  the  statute, 
and  seeks  to  give  substance  to  it  by  reference  to  some  cases 
arising  upon  the  construction  of  wills  and  where  the  discus- 
sion bore  upon  the  presumed  intention  of  the  testator  in  his 
gifts  or  limitations  of  property.  But  such  cases  can  have 
no  influence  upon  the  question  of  what  is  accomplished  by 
the  Revised  Statutes  in  the  provision  that  "  a  will  executed 
by  an  unmarried  woman  shall  be  deemed  revoked  by  her 
subsequent  marriage."     Pt.  2,  chap.  6,  tit.  1,  art.  3. 

It  was  a  recognition  of  the  common-law  rule  which,  in  the 
operation  of  the  statute  upon  the  civil  status  of  the  married 
woman,  is  unaffected  by  the  enlargement  of  her  legal  capa- 
cities. A  tcommon  law  the  feme  sole,  in  marrying,  merged 
her  legal  identity  in  that  of  her  husband.  In  the  unity  of 
person,  caused  by  the  marriage  relation,  the  wife  lost  the 
control  of  her  property,  and  hence  of  her  will.  Under  our 
statutes  that  identity  of  person  is  only  affected,  and  separate 
legal  capacity  is  only  conferred  upon  the  wife  to  the  precise 
extent  mentioned  in  the  enabling  acts.  As  we  have  repeat- 
edly held,  the  common  law  has  been  no  further  abrogated 
than  is  read  in  the  statute.  Nothing  has  been  enacted  which 
alters  the  provision  that  her  will  is  revoked  by  a  subsequent 
marriage.  There  is  sufficient  reason  for  the  continuance  of 
the  rule  in  the  changed  relations  of  the  woman.  Her  new 
status  as  wife  induces  the  presumption  of  a  new  testament- 
ary intention,  and  demands  a  new  testamentary  act.  The  un- 
married woman  referred  to  by  the  statute  must  be  defined 
according  to  that  rule  of  statutory  construction  which  re- 
quires that  the  words  used  in  legal  enactments  shall  be  un- 
derstood and  taken  in  their  ordinary  and  familiar  signifi- 
cance. So  read,  the  unmarried  woman  of  the  statute  is  the 
woman  who  is  not  in  a  state  of  marriage.    That  the  legisla- 
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tore  could  hare  had  any  other  idea  is  both  inconceivable  and 
unreasonable. 

The  judgment  below  should  be  affirmed,  with  costs  to  the 
respondent  as  against  the  appellant. 

All  concur. 

Note. 

See  also,  Matter  of  Gall,  58  Hun,  609;  Matter  of  Same,  31  N.  Y.  St.  Rep. 
«54;  Matter  of  Kaufman,  61  Hun,  531;  Harbeck  v.  Harbeck,  102  N.  Y.  714; 
OanjoUe  e.  Ferrie,  23  Id.  90;  Foster  v.  Hawley,  S  Hun,  72. 


Charles  White,  an  Infant,  by  Guardian,  Appellant,  v. 
WiTTEMAKN  LITHOGRAPHIC  COMPANY,  Respondent. 

Court  of  Appeals^  March  1,  IS92. 
Affirming,  58  Hun,  381. 

1.  Master  and  Servant.  Instructions. — The  omission  by  a  master  of  instruc- 

tions, in  case  of  a  minor,  does  not  impose  upon  him  any  liability,  pro- 
vided the  servant  knew  by  experience  or  observation  the  nature  of  the 
machine  and  the  dangers  to  be  apprehended  therefrom. 

2.  Same.    Absence  of  guards. — The  absence  of  the  guards  required  by  sec- 

tion 11,  chap.  402  of  1887,  amending  chap.  409  of  1886,  imposes  no 
liability  upon  the  master  in  a  case  where  an  infant  servant,  knowing  of 
their  absence,  voluntarily  meddles  with  the  machine. 

Appeal  from  judgment  of  the  supreme  court,  second  de- 
partment, affirming  judgment  in  favor  of  defendant,  entered 
on  verdict. 

James  C.  Churchy  for  appellant. 

Benj.  B,  Kenyan^  for  respondent. 

Earl,  Ch.  J. — The  plaintiff,  an  infant,  while  in  the  em- 
ployment of  the  defendant,  was  injured  by  contact  with 
machinery,  and  he  brought  this  action  to  recover  his  damages, 

and  the  jury  awarded  a  verdict  against  him. 

5 
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The  plaintiff  entered  into  the  employment  of  the  de- 
fendant in  May,  1888,  and  was  injured  about  three  months 
thereafter.  His  duty  was  to  take  the  papers  from  the 
bottom  of  a  big  machine  as  they  came  through  it,  and  in  the 
discharge  of  that  duty  it  is  undisputed  that  he  was  in  a 
perfectly  safe  place,  exposed  to  no  danger.  On  the  day  he 
was  injured  the  machine  was  not  in  motion.  Another  em- 
ployee was  engaged  in  cleaning  it,  and  requested  him  to 
puU  out  a  lever  on  the  side  of  the  machine  to  start  it,  and  as 
he  did  this  with  his  right  hand  he  placed  his  left  hand  in 
the  cogs  of  wheels,  and  two  of  his  fingers  were  thus  crushed. 

The  plaintiff  testified  that  no  one  instructed  him  as  to  the 
nature  of  the  machinery  and  the  danger  to  be  apprehended 
therefrom.  On  the  contrary,  the  defendant  gave  evidence 
tending  to  show  that  he  was  fully  instructed  and  warned  as 
to  the  machinery,  and  that  he  was  not  engaged  in  his 
regular  duty  when  he  was  injured,  and  was  actually  acting 
in  violation  of  his  previous  instructions. 

The  plaintiff's  counsel  now  contends  that  the  plaintiff  was 
employed  in  violation  of  the  act,  chapter  409  of  the  Laws  of 

1886,  as  amended  by  the  act,  chapter  462  of  the  Laws  of 

1887,  which  acts  provide  that  "  no  child  under  the  age  of 
thirteen  years  shall  be  employed  in  any  manufacturing 
establishment  within  this  state,"  and  that  "  all  gearing  and 
belting  shall  be  provided  with  proper  safeguards." 

No  question  was  made  upon  the  trial  as  to  the  intelligence 
and  competency  of  the  plaintiff,  and  it  must  be  assumed 
that  he  was  suijuris^  as  no  claim  was  made  that  he  was  not. 

The  only  exceptions  available  to  the  plaintiff  are  those 
taken  to  the  charge  of  the  judge,  and  that  we  may  appreciate 
them  we  will  transcribe  so  much  of  the  charge  as  is  need- 
ful for  that  purpose.  He  said :  "  Now  in  order  to  recover 
anything  against  defendants  in  a  case  of  this  kind,  it  must 
be  shown  that  they  were  negligent ;  that  is  to  say,  that 
they  failed  to  comply  with  some  obligation  which  the  law 
imposed  upon  them. 
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'^  In  this  case  it  is  suggested  on  behalf  of  the  plaintiff 
that  they  were  negligent  in  three  respects.  Firsts  in  em* 
ploying  so  young  a  boy,  he  being  under  the  age  of  fourteen 
at  the  time  of  the  accident,  there  being  a  statute  in  this 
state  which  prohibits  the  employment  in  a  manufacturing 
establishment  of  boys  under  fourteen.  I  charge  you  that 
he  cannot  avail  himself  of  any  such  condition  as  that, 
because  be  went  there  and  sought  this  employment;  possibly 
some  one  else  might  make  that  point  available,  his  father 
might  in  a  suit  for  loss  of  services,  but  the  boy  himself 
knowing  he  was  under  fourteen  and  having  gone  there  for 
such  employment,  cannot  use  that  fact  against  the  defendant. 

^*  Then  again,  it  is  also  claimed,  or  suggested  at  any  rate, 
that  the  defendant  failed  in  not  guarding  this  machine  in  a 
particular  manner  described  by  the  same  statute  to  which  I 
have  referred.  But  that  point  is  not  available  against  the 
defendant  under  the  evidence  in  this  case,  because  the  boy 
was  aware  of  the  absence  of  the  g^uards,  and  he  must  be 
held  to  have  assumed  the  risks  of  working  on  the  machine 
without  a  guard.  No  recovery  can  be  had  in  that  view  of 
the  case,  and  it,  therefore,  comes  down  to  this  question: 
Were  the  defendants  negligent  in  failing  to  give  this  boy 
proper  instructions  as  to  the  danger  of  working  at  or  about 
this  machine." 

He  then  charged  the  jury  fully  as  to  the  duty  of  the 
employer  to  instruct  such  a  boy  as  to  the  character  of  the 
machinery  and  the  danger  to  be  apprehended  therefrom,  and 
he  submitted  to  them,  with  instructions  which  are  not  com- 
plained of,  the  evidence  as  to  that  matter.  He  charged 
them  that  if  they  found  that  the  defendant*  did  fully 
instruct  the  boy  as  to  the  machinery,  or  if  he  fully  knew 
its  character  and  danger  at  the  time  of  the  accident,  their 
verdict  should  be  in  favor  of  the  defendant;  but  that  if  he 
was  not  so  instructed  and  was  free  from  contributory 
negligence,  their  verdict  should  be  for  the  plaintiff. 

Upon  requests  of  defendant's  counsel  he  further  charged 
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as  follows :  ^^  If  the  jury  find  that  the  plaintiff  knew  he  was 
doing  what  he  had  been  commanded  by  defendant's  foreman 
not  to  do,  in  approaching  the  machine  wheels,  the  verdict 
must  be  for  the  defendant ; "  that  ^'  if  plaintiff  failed  to 
exercise  ordinary  care,  even  were  he  found  authorized  to 
start  the  machine,  defendant  is  not  liable ; ''  tliat  ^^  if  the 
plaintiff  be  found  of  sufficient  age  and  intelligence  to  under* 
stand  fully  the  duties  and  dangers  of  his  employment,  the 
fact  that  he  was  a  minor  does  not  affect  the  liability  of  the 
defendant ; "  that  "  if  defendant's  foreman  gave  such  in- 
struction as  a  reasonably  prudent  'man  would  have  given  to 
a  boy  of  the  age  and  intelligence  of  the  plaintiff,  defendant 
is  not  liable ; "  that  "  if  the  plaintiff  from  his  own  observa- 
tion could  have  seen  and  appreciated  the  danger  of  approach- 
ing the  machine,  and  was  of  sufficient  age  and  intelligence 
to  understand  it,  defendant  is  not  liable ; "  tliat  "  it  is 
immaterial  from  what  source  plaintiff  acquired  knowledge 
of  the  character  of  the  machine,  if  he  did  know  and  appre- 
ciate its  character  before  the  accident  defendant  is  not 
liable ; "  that  "  if  he  actually  knew  at  the  time  of  the 
accident  all  that  reasonable  instructions  of  the  defendant 
would  have  brought  him,  defendant  is  not  liable ;  "  that  "  if 
plaintiff  volunteered  without  instructions  from  one  author- 
ized to  direct  him  to  start  the  machine,  the  defendant  is  not 
liable." 

To  the  general  scope  of  all  these  very  specific  charges  the 
plaintift''s  counsel  assented  by  not  excepting  to  them.  He 
took  but  one  exception  to  any  of  them,  and  that  was,  at  the 
conclusion  of  all  the  charge,  to  a  portion  of  the  main  charge 
as  follows ;  "  I  except  to  that  portion  of  the  charge  where 
your  honor  states,  if  the  boy  was  aware  of  the  absence  of  the 
covering  of  the  gearing,  he  cannot  recover  under  tlie  act." 
Inviev/  of  all  the  portions  of  the  charge  not  excepted  to,  it 
is  not  clear  what  question  of  law  the  counsel  meant  to  raise 
by  this  exception.  It  is  not  always  true  that  the  absence  of 
guards  about  the  machinery  in  such  a  case,  provided  the  boy 
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knew  it,  can  have  no  bearing  upon  the  liability  of  the  em- 
ployer. The  boy  might  unintentionally,  and  without  fault 
on  his  part,  come  in  contract  with  the  machinery  or  accident- 
ally fall  or  be  thrown  against  it,  and  thus  the  absence  of 
guards  which  would  have  protected  him  might  constitute 
the  negligence  which  would  impose  liability  upon  the  em- 
ployer. 

But  here  the  boy  not  only  knew  that  the  guards  were  not 
there,  but,  according  to  his  own  evidence,  they  would  have 
been  of  no  service  if  they  had  been  there,  because,  having  in* 
telligence  enough  to  take  care  of  himself  and  to  understand 
and  appreciate  the  machinery  and  the  danger  to  be  appre* 
bended  from  it,  he  intentionally  went  to  the  place  where  he 
was  injured  and  took  hold  of  the  lever  with  his  right  hand, 
knowing  what  the  effect  would  be,  and  intending  to  produce 
that  effect,  and  then  carelessly  or  thoughtlessly  thrust  his 
left  hand  into  the  wheels.  It  is  impossible  to  perceive  how 
any  ordinary  guards  would  have  saved  him  from  the  injury. 
The  absence  of  guards  can  impose  no  liability  upon  the  em- 
ployer when  the  boy,  knowing  of  their  absence,  voluntarily 
meddles  with  the  machine ;  and  so  there  was  no  error  in  this 
portion  of  the  charge.  If  the  plaintiff's  counsel  had  wished 
that  that  portion  of  the  charge  should  be  limited,  or  more 
fully  explained,  he  should  have  called  the  attention  of  the 
judge  to  the  matter  by  appropriate  requests. 

The  judge  charged  one  request  of  defendant's  counsel 
which  we  have  not  yet  transcribed,  and  that  is  as  follows  : 
**If  the  plaintiff,  while  employed  in  the  bronzing  room, 
gained  from  his  experience,  or  from  any  source,  knowledge 
how  to  do  his  work  with  safety,  defendants,  are  not  liable, 
even  though  they  gave  no  instructions."  The  judge  said : 
**  I  charge  that,"  Counsel  for  defendant  then  said :  "  Even 
if  they  gave  no  instructions  ?"  The  judge  said :  "  Yes,"  and 
plaintiff's  counsel  then  excepted.  This  exception  does 
not  involve  the  general  scope  of  the  charge,  nor  the  theory 
upon  which  the  judge  submitted  the  case  to  the  jury.    The 
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rule  of  law  laid  down  is  that  the  omission  by  the  employer 
of  instructions  in  such  a  case  does  not  impose  upon  him  liar 
bility  provided  the  boy  knew  by  experience  or  observation 
the  nature  of  the  machine  and  the  dangers  to  be  apprehended 
therefrom.  And  so  we  held  in  Hickey  v.  Taaffe,  105  N.  T* 
26 ;  6  St.  Rep.  426. 

There  appears  to  have  been  upon  the  trial  and  in  the  brie& 
submitted  to  us  a  singular  misapprehension  as  to  the  statutes 
regulating  the  age  at  which  children  may  be  employed  in 
manufacturing  establishments.  It  seems  to  have  been  as* 
sumed  that  they  could  not  be  so  employed  under  the  age  of 
fourteen.  The  only  statutes  upon  the  subject  in  force  at  the 
time  of  the  accident  were  those  above  cited,  and  they  pro- 
hibited the  employment  of  children  in  such  establishments 
under  the  age  of  thirteen.  It  was  not  until  the  year  1889, 
by  the  act,  chap.  560,  th$it  the  limit  of  age  was  placed  at 
fourteen.  As  the  plaintiff  was  confessedly  over  thirteen 
years  of  age,  his  employment  was  not  in  violation  of  any 
statute  as  to  his  age. 

Our  conclusion,  therefore  is  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur. 


Note. 

Ab  to  duty  of  muter  to  instruct  his  servant,  see  also,  Breunanv.  Gordon, 
118  K.  Y.  489;  Thall  v.  Camie,  62  Hun,  614  ;  Albertz  v.  Bache,  57  Id.  692; 
Ogley  V.  Miles,  56  Id.  604;  Gamble  v.  Hine,  60  Id.  604;  Le  Croy  v.  N.  Y.,  L. 
£.  A  W.  R.  R.  Ck>. ,  57  Hun,  67;Ford  v.  L.  S.<fe  M.  S.R.  R.  Co.,124N.Y. 
493;  Lofrano  v.  N.  Y.  &  M.  Y.  W.  Co. ,  65  Hun,  452 ;  Skarrup  v.  Stover,  66 
Id.  86 ;  McDermott  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.,  69  Id.  619;  Anthony  o. 
Seeret,  61  Id.  638;  Hickey  r.  Taafe,  105  N.  Y.  26;  Pinnerty  «.  Prentice,  75 
Id.  616;  Gates  v.  State,  128  Id.  221;  Healy  v.  Hart  B.  Co.,  89  N.  Y.  St.  Rei». 
123;  Smith  v.  Smith,  56  Hun,  610;  Denrln  v.  Herrman,  58  Supr.  193;  Pig- 
gott  V.  Hanchett,  55  Hun,  610;  Oszkoscil  v.  Eagle  P.  Co.,  57  Supr.  217;  Gor- 
don 0.  Reynolds  Mfg.  Co.,  47 Hun,  278;  Wendling  v.  Bainbridge,  42  Id.  657. 
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Henby  S.  Akersloot,  Respondent,  v.  The  Second  Avekus 

Railboad  Company,  Appellant. 

Court  of  AppeaU,  March,  1, 1802. 

Negl  igence.  Bailroad. — It  is  the  duty  of  a  conductor  of  a  street  car  to  see 
that  a  passenger,  who  is  lawfully  entering  the  car,  is  in  a  place  of 
safety  before  giving  the  signal  to  the  driver  to  proceed. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  judgment  for  plaintijS  on  yerdict 
of  a  jury. 

Payaon  Merrill^  for  appellant. 

Clifford  A.  n.  Bariletty  for  respondent. 

Maynabd,  J. — ^There  was  sufficient  evidence  to  go  to  the 
jury  upon  the  issue  of  defendant's  negligence.  The  jury 
could  properly  give  credence  to  the  testimony  of  the  witness 
Kerkow,  who  was  in  a  better  position  to  know  just  how  the 
accident  occurred  than  any  other  person  examined  upon  the 
trial.  If  she  was  to  be  believed,  the  conductor  signalled  to 
the  driver  to  go  ahead  before  she  had  reached  a  place  of 
safety  upon  the  car  with  the  plaintiff's  five  year  old  child, 
and  the  car  immediately  started  with  a  jerk,  which  threw 
her  upon  the  seat  and  the  child  into  the  street  and  under 
the  car  where  his  right  leg  was  so  crushed  that  amputation 
of  a  portion  thereof  became  necessary. 

The  starting  of  the  car  was  under  the  control  of  the  con- 
ductor. It  was  his  duty  to  see  that  a  passenger,  lawfully 
entering  the  car,  was  in  a  place  of  safety  before  giving  the 
signal  to  the  driver  to  proceed.    The  car  was  an  open 
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summer  one  with  seats  running  cross-wise  and  a  place  be- 
tween the  seats  at  the  sides  for  the  passengers  to  enter  by 
means  of  steps  running  the  entire  length.  If  the  car  started 
as  the  plaintiff's  child  and  its  attendant  reached  the  topmost 
step,  which  was  on  the  level  with  and  a  part  of  the  floor  of 
the  car,  there  would  be  danger  that  the  sudden  motion  im- 
parted to  it,  while  they  were  in  that  position,  would  throw 
one  or  both  of  them  to  the  ground,  or  otherwise  cause  them 
injury,  and  the  defendant  owed  them  a  duty,  in  this  ^respect, 
which  the  jury  may  have  found  was  disregarded  by  their 
agents  and  servants  who  then  had  charge  and  control  of  the 
car  and  its  movements. 

The  judgment  should,  therefore,  be  aflirmed,  with  costs. 

Eakl,  Ch.  J.  (dissenting) — In  May,  1887,  the  plaintiflTs 
son  George,  then  about  five  years  of  age,  went  with  Miss 
Kerkow,  a  woman  of  mature  age,  to  the  comer  of  Second 
avenue  and  Thirtieth  street  in  the  city  of  New  York  to  take 
passage  on  one  of  the  defendant's  cars.  She  signalled  to 
the  car  and  it  stopped.  It  was  an  open  summer  car  with 
seats  running  crosswise,  and  it  could  be  entered  by  steps  on 
the  sides.  She  stepped  into  the  car  with  George,  holding 
him  by  the  hand,  and  after  they  were  in  the  car  and  before 
they  were  seated  it  started,  as  claimed  by  her,  with  a  jerk, 
and  she  fell  in  a  seat  and  George  fell  out  of  the  car  and  was 
seriously  injured.  Subsequently  the  plaintiff  brought  this 
action  to  recover  for  the  pecuniary  loss  caused  to  him  by  the 
injury  to  his  son. 

,  Miss  Kerkow  was  the  sole  witness  on  the  part  of  the 
plaintiff  to  prove  the  circumstances  and  occasion  of  the 
accident.  Her  testimony  is  clear  that  she  was  in  the  car 
with  George  before  it  was  started.  She  does  not  say  what 
occasioned  the  jerk  or  how  violent  it  was.  She  simply 
states  that  the  jerk  was  such  that  she  fell  into  the  seat  of 
the  car  and  George  fell  out  of  the  car,  or  was  thrown  out. 
There  is  no  evidence  that  the  horses  were  mismanaged,  oir 
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that  the  driver  was  careless  in  starting  them,  or  that  he 
started  them  with  more  energy  than  was  necessary  at  the 
time  and  place.  It  is  difficult  to  believe  that  the  horses 
could  start  a  heavy  car  standing  still  with  a  very  severe 
jerk.  It  is  true  that  she  fell  down  in  her  seat  and  that 
George  fell  out  of  the  car ;  but  we  do  not  think  that  that 
circumstance  furnishes  evidence  of  itself  of  culpable  want  of 
care  on  the  part  of  the  driver  of  the  car.  When  a  car  is 
stopped  long  enough  to  permit  a  person  desirous  of  becom- 
ing a  passenger  to  safely  enter  it  he  is  then  in  a  safe  place 
and  must  take  some  care  of  himself  so  that  he  will  not  be 
thrown  down  by  any  ordinary  management  of  the  car. 
Upon  this  evidence  as  it  now  appears  we  are  unable  to  say 
that  there  was  any  negligence  which  can  cast  the  pecuniary 
consequences  of  this  most  unfortunate  accident  upon  the 
defendant. 

The  judgment  shoidd  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Judgment  affirmed,  with  costs. 

Andrews,  Pbckham  and  O'Brien,  J  J.,  concur ;  EArl, 
Ch.  J.,  reads  dissenting  opinion,  with  whom  Finch  and 
Gbat,  JJ.,  concur. 
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Jacob  Sallabe,  Respondent,  v.  Charles  A.  Geblach, 

Impleaded,  etc.,  Appellant. 

Court  cf  Appeals,  March  8,  1802. 

Witness.  Section  829. — ^In  an  action  on  a  promissory  note  against  the 
indorsers,  testimony  of  the  sanriying  indorser  to  the  effect  that  he  had 
signed  merely  for  the  accommodation  of  the  deceased  indorser,  is  U^ 
competent  under  section  829  of  the  Code  of  Civil  Procedure. 

Appeal  from  a  judgment  of  the  general  term  of  the  fifth 
department,  affirming  a  judgment  of  the  circuit  court  of 
Erie  county  in  favor  of  the  plaintiff  for  f  1,858.40  damages 
and  costs. 

The  complaint  is  upon  a  promissory  note  payable  four 
months  after  date  for  $1,250,  made  by  the  defendant 
Philips  to  the  order  of  the  defendant  Gerlach,  and  endorsed 
by  the  defendants  Gerlach  and  Herdic,  of  which  the  plaintiff 
was  the  owner.     Gerlach  the  endorser  appeals. 

The  answer  of  the  defendant  Gerlach  is  to  the  effect  that 
Gerlach  held  the  legal  title  to  certain  rights  in  letters  patent 
owned  by  Herdic  in  order  to  effect  the  sale  thereof  for 
Herdic,  and  having  sold  the  right  to  use  the  same  in  Buffalo 
to  Philips,  Philips  gave  this  note  in  part  pa3rment  thereof, 
and  at  the  request  of  Herdic  the  note  was  made  payable  to 
the  order  of  the  defendant  Gerlach,  and  endorsed  by  him  in 
order  to  show  that  Gerlach  had  properly  discharged  his 
trust  respecting  it  in  favor  of  Herdic,  and  not  for  the  pur- 
pose of  becoming  guarantor  of  the  note,  and  that  Herdio 
afterwards  wrongfully  diverted  the  note. 

E.  Cowen^  for  appellant. 

G-eo.  T.  Wardell^  for  respondent. 
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Landon,  J. — The  only  question  presented  by  the  appel- 
lant upon  this  appeal  is  with  respect  to  the  ruling  of  the 
trial  judge  in  sustaining  an  objection  taken  imder  §  829, 
Code  Civ.  Pro..,  by  the  plaintiff  to  the  question  addressed  to 
the  defendant  Gerlach  upon  his  direct  examination :  ^^  How 
did  it  happen  that  the  note  was  made  payable  to  your 
order?"  Defendant  Gerlach  had  already  testified  without 
objection  that  he  and  one  Briggs  and  Phillips  had  purchased 
of  Herdic  the  joint  right  to  use  for  the  city  of  Buffalo  and 
adjacent  towns  *^  Herdic's  Cab,"  a  patented  invention,  and 
that  each  was  to  pay  for  his  share  of  the  purchase  92,500  to 
Herdic,  and  give  him  his  endorsed  note  therefor.  Herdic, 
Briggs,  Phillips  and  Gerlach  thereupon  met  at  the  latter's 
office^  and  each  purchaser  there  executed  and  delivered  to 
Herdic  his  note  or  notes,  the  note  in  suit  being  given  by 
Phillips  to  Herdic.  Herdic  died  before  the  trial.  These 
facts  appearing,  the  question  above  quoted  was  asked  and 
the  objection  thereto  under  §  829,  sustained.  The  appellant 
now  insists  that  the  question  did  not  necessarily  call  for  a 
personal  transaction  between  the  witness  and  the  deceased. 
But  it  apparently  did  call  for  such  a  transaction ;  the  de- 
fendant was  trying  to  establish  a  defense  which,  as  stated  in 
his  answer,  in  part  rested  upon  a  request  alleged  to  have 
been  made  by  Herdic  to  the  appellant  to  endorse  this  note 
for  other  purposes  than  to  secure  its  payment. 

If  the  question  did  not  call  for  a  personal  request  or 
transaction,  counsel  did  not  assist  the  court  by  any  intima- 
tion that  such  was  not  its  purpose.  In  deciding  upon  this 
objection  the  trial  court  had  to  decide  the  preliminary 
question  of  fact  presented  by  the  objection,  namely,  whether 
the  question  called  for  a  personal  transaction  between  the 
witness  and  the  deceased,  and  had  to  make  the  decision 
upon  the  facts  as  they  then  appeared  to  be.  We  are  now 
asked  to  reverse  because  it  is  possible  that  the  preliminary 
&ct  was  otherwise  than  as  the  trial  court  decided  it  to  be. 

We  must  assume  in  this  as  in  other  matters  of  alleged 
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error  that  the  trial  court  was  right  unless  it  is  made  to- 
appear  that  it  was  wrong.  Denise  v.  Denise,  110  N.  Y.  562; 
18  St.  Rep.  873,  is  cited.  But  that  case  is  unlike  this^ 
because  as  the  court  said  "  nothing  was  deducible  from  the 
mere  question  as  to  the  person  or  transaction,'*  and  it  was 
therefore  not  improper  to  receive  the  answer  and  await  a 
motion  to  strike  out,  if  the  answer  showed  that  the  fact 
ajssumed  by  the  objection  really  existed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 


Note. 

See  further  Sallade  v.  Gerlach,  54  Hun,  636 ;  Wilcox  v.  Corwin,  117 
K.  Y.  500;  Rittenhouse  x>,  Creveling,  59  Hun,  626;  Myers  v.  Hunt,  38 
N.  Y.  St.  Rep.  739;  Comstock  u.  Hier,  78  N.  Y.  269;  Converse  r.  Cook, 
31  Hun,  417;  Hunter  o.  Herrick,  26  Hun,  272;  aiTd,  92  K.  Y.  626;  Bene- 
dict V.  Driggs,  34  Hun,  94;  Church  v.  Howard,  79  N.  Y.  416;  Alexander  «. 
Dutcher,  70  Id.  386;  Ehrmann  o.  Scheuerman,  14  Daly,  411. 


RoxANNA  Kelley,  Appellant  v.  Ann  Augusta  Foster 
et  (U.,  Impleaded,  etc.,  Respondents. 

Court  qf  Appeals^  March  8, 1892. 

1.  Banks,  Liquidation . — The  liquidator  of  a  bank  cannot  be  held  liable  for 
a  note  of  which  there  is  no  proof  except  its  entry  in  the  bills  receivable 
book,  in  the  absence  of  evidence  of  its  payment  to  him,  especially  after 
the  lapse  of  ten  years  since  the  payment  of  the  last  dividend  by  him  to 
the  stockholders. 

Appeal  from  a  judgment  of  the  general  term,  second 
department,  afiirming  a  judgment  entered  upon  a  decision  at 
special  term,  dismissing  the  complaint. 

TT.  A.  Abbott^  for  appellant. 

Calvin  Frosty  for  respondents. 
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Haight,  J. — This  action  wae  brought  for  an  accounting. 

In  May,  1874,  the  Croton  River  National  Bank,  upon  tiie 
Tote  of  the  stockholders,  went  into  voluntary  liquidation. 
Francis  E.  Foster,  .the  defendant's  intestate,  was  the  cashier, 
and  was  appointed  liquidator.  He  collected  the  assets,  paid 
the  debts,  and  then  divided' among  the  stockholders  the  full 
par  value  of  the  stock.  Subsequently,  and  on  the  11th  day 
of  December,  1876,  he  made  an  additional  dividend  of  twenty- 
five  per  cent,  and  in  1881  he  made  a  final  settlement  with  a 
number  of  the  stockholders,  paying  them  an  additional 
fourteen  per  cent,  and  taking  from  them  a  transfer  of  all 
their  interests  in  their  assets  of  the  bank.  He  died  in  No- 
vember, 1886,  and  this  action  was  commenced  on  November 
80, 1887. 

The  capital  stock  of  the  bank  was  $200,000,  divided  into 
2,000  shares ;  James  E.  Kelley  was  its  president,  and  the 
owner  of  1,640  of  the  shares.  On  the  23d  of  June,  1877,  he 
was  adjudged  a  bankrupt,  and  William  Forse  Scott  was  ap- 
pointed his  assignee,  who,  on  the  14th  day  of  Novenil)ei', 
1887,  ti-ansferred  all  of  Kelley's  interest  in  the  Croton  River 
National  Bank  to  the  plaintiff,  who  is  the  wife  of  Kelley. 

Upon  the  trial  an  order  was  made  appointing  a  referee  to 
take  and  state  the  account.  The  referee  made  a  report  find- 
ing a  balance  due  the  plaintiff  from  the  defendants  of 
$9,912.43.  The  special  term  set  aside  this  report  and  made 
other  findings  of  facts,  and,  as  conclusions  of  law,  that  the 
estate  of  Foster  is  not  liable  for  the  claims  set  up  in  the  com- 
plaint, and  that  the  defendants  should  have  judgment  dis- 
missing the  complaint. 

It  appears  from  the  books  of  the  bank  that  there  is : 

Debit,  bills  receivable 839,828  17 

Credit. 31,815  41 

Balance,  bills  receivable 18,012  76 

There  also  appears  upon  page  317  of  the  ledger,  marked 
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<'  Profit  and  Loss  Account,"  entries  from  which  the  follow- 
ing are  the  footings : 

Credit $72,886  16 

Debit 60,766  10 

Balance $21,621  06 

It  appears  that  this  balance  was  made  up  as  follows : 

Cash,  March  26,  1881 $496  40 

Deposit  in  First  National  Bank  of  Brewsters.    .  2,279  36 

Bills  receivable,  as  above 8,012  76 

James  E.  Kelley,  overdraft 

Mayl5,1874 10,619  99 

John  Drew,  overdraught 45  00 

Read  &  Crosby,  overdraft •    •  12  85 

J.  J.  Parks,  overdraft 12  67 

Bamum  &  Co.,  overdraft •    •    •  142  03 

$21,621  06 

None  of  the  overdrafts  have  ever  been  paid.  From  the 
amount  deposited  in  the  First  National  Bank  of  Brewsters  to 
the  credit  of  the  bank  there  was  drawn  by  Foster,  October  5, 
1881,  $1,250,  leaving  a  balance  of  $1,029.36  still  remaining 
on  deposit,  which  belongs  to  the  shareholders,  and  is  not  sub- 
ject to  the  order  or  direction  of  the  administrators  of  Foster. 

A  promisory  note,  drawn  by  C.  Howes  for  $5,708.07,  dated 
December  23,  1873,  payable  six  months  after  date,  to  the 
order  of  F.  E.  Foster,  at  the  Croton  River  National  Bank, 
appears  among  the  bills  receivable,  endorsed  by  Foster  as 
$5,911.20,  amount  due  at  maturity  June  26, 1874.  Further 
than  this  the  evidence  fails  to  disclose  the  items  composing 
the  bills  receivable. 

It  appears  that  Foster  was  a  merchant,  and  that  the  Bank 
was  kept  in  a  part  of  his  store ;  that  there  were  two  safes 
belonging  to  the  bank,  and  that  they  had  been  used  by  him, 
to  some  extent,  as  the  repository  of  his  private  papers  ;  that 
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during  the  trial  the  safes  were  opened  and  the  contents 
examined,  and  there  were  found  several  papers  in  the  form  of 
ordinary  printed  deposit  cheeks  to  credit  profit  and  loss  account, 
on  which  the  amounts  were  entered  in  the  handwriting  of 
Foster.  The  amount  of  the  Howes  note,  together  with  the 
amount  appearing  upon  these  checks,  were  charged  by  the 
referee  to  Foster,  and  such  charge  constitutes  the  chief  sub- 
ject of  controversy  on  this  review. 

As  to  the  Howes  note,  it  has  never  been  paid.  It  was 
given  to  Foster  for  goods  purchased  at  the  store,  and  at  that 
time  Eelley  was  his  co-partner  therein.  It  was  payable  at 
the  bank,  and,  as  we  have  seen,  it  was  endorsed  by  Foster 
and  was  entered  upon  the  book  among  the  bills  receivable. 
It  is  claimed  that  the  inferences  to  be  drawn  from  these  facts 
are  that  Foster  had  caused  the  note  to  be  discounted  at  the 
bank,  and  being  its  cashier,  was  chargeable  with  notice  of 
its  non-payment,  and  that  he  should  be  held  liable  as  en- 
dorser, and  that  consequently  it  was  a  proper  charge  against 
his  estate.  It  does  not  appear,  however,  that  he  ever  caused 
the  same  to  be  discounted,  or  that  he  drew  any  money  from 
the  bank  by  reason  of  such  discount.  Had  he  done  so,  his 
account  would  have  been  credited  with  the  amount  of  the 
note  upon  the  books  of  the  bank ;  but  no  such  credit  is  made 
to  appear ;  no  suggestion  has  been  made  that  the  books  were 
improperly  kept ;  and  under  the  circumstances,  we  are  in- 
clined to  the  view  that  inasmuch  as  the  note  was  payable  at 
the  bank,  he  entered  it  among  the  bills  receivable  for  con- 
venience only,  and  had  not  charged  the  bank  with  the  amount 
thereof. 

The  referee  also  allowed  an  item  of  $500  November  22, 
1884,  which  amount  appears  upon  one  of  the  papers  already 
alluded  to  as  found  in  the  safe.  The  heading  is  :  '*  Croton 
River  National  Bank  of  Brewsters,  N.  Y.  Bills  receivable." 
Opposite  the  word  "checks  "  appears  the  item  "  five  hundred 
dollars."  There  was  also  found  in  the  safe  another  paper, 
reading  as  follows : 
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"  Beewsters,  N.  Y.,  Nov.  22(i,  1884. 
"  Croton  River  National  Bank  pay  to  cash  (supervisor's 
check),  or  order,  five  hundred  dollars. 
"  1500.00  F.  E.  Foster." 

We  have  no  explanation  of  this  item.  The  first  appears 
to  be  a  deposit  check ;  the  other  a  check  upon  the  bank  to 
pay  cash  (supervisor's  check),  same  amount  and  the  same 
date.  If  the  former  paper  indicates  that  he  has  received  from 
the  ^bills  i^eceivable  $500  to  be  deposited  with  the  assets  of 
the  bank,  the  other  paper  would  seem  to  indicate  that  he  had 
again  checked  it  out  to  pay  a  supervisor's  check.  Whether 
that  was  for  taxes,  or  something  else,  does  not  appear.  We 
are  left  to  determine  the  facte  from  inferences  alone. to  be 
drawn  from  the  papers.  The  trial  court  and  the  general  term 
appear  to  have  regarded  these  inferences  as  too  vague  and 
shadowy  to  sustain  a  charge  against  the  estate,  and  under 
the  evidence  presented,  the  long  delay  in  bringing  this  action, 
and  the  staleness  of  the  plaintiff's  claim,  we  must  approve  of 
that  conclusion. 

The  other  items  questioned  pertain  to  the  principal  and 
interest  of  the  so-called  "  Town  Hall  note,"  some  mention  of 
which  appears  upon  the  books  of  the  bank ;  but  inasmuch 
as  these  items  would  not  change  the  result,  we  do  not  deem 
it  necessary  to  give  them  further  consideration. 

Disallowing  the  items  for  note,  and  for  the  f500,  the  charges 
against  the  estate  as  reported  by  the  referee  would  be  as 
follows : 

Cash  March  26, 1881 $496  40 

Town  Hall  note,  interest,  February  11,  1882. 
Town  Hall  note,  interest,  January  27,  1883  . 
Town  Hall  note,  interest,  March  1,  1884  .  .  . 
Town  Hall  note,  principal,  April  1,  1884  .  .  . 
Drawn  from  First  National  Bank  October  5, 1881. 
Overdraft,  James  E.  Kelley,  May  15, 1874.  .   . 


109  16 

•   107  90 

107  90 

1,000  00 

1,250  00 

10,619  99 

$13,691  86 

•^ 
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Add  interest  to  the  date  of  the  report  and  we  have  the 
following : 

Principal.  Interest.  Total. 

$496  40  $241  16         '       $787  56 

1,000  00  305  00  1,805  00 

109  16  47  80  166  46 

107  90  40  58"  148  48     . 

107  90  83  44  141  34 

1,250  00  567  90  1,817  90 

10,619  99  10,128  80  20,748  79 

$13,691  35  $11,364  18  $25,055  48 

The  plaintiff  would  be  entitled  to  1640-2000ths  of  the  total 
principal  and  interest,  less  the  amount  of  the  overdraft  of 
James  E.  Kellej,  with  the  interest  thereon. 

1640-2000ths  of  $25,055.48  is $20,545  49 

Deduct  overdraft  and  interest 20,748  79 

Balance  due  estate $208  30 

The  judgment  should  be  aihrmed,  with  costs. 

All  concur. 


6 


4 
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Statement  of  the  Case. 


Edward  Mitchell  et  al.^  Respondents,  v.  The  Metro- 
politan Elevated  Railway  Company  et  al.^  Appel- 
ants. 

dmrt  qf  Appeals^  March  8,  1892. 

1.  Etidenct,    Elevated  railroad. — In  an  equity  action  to  restrain  an  ele- 

vated railroad  company  from  operating  its  road  in  a  street  in  front  of 
the  plaintiffs  premises,  when  final  and  complete  compensation  is  in- 
volved, a  witness  may  testify  what  the  value  of  the  property  was,  and 
at  the  present  time  is,  on  the  assumption  that  the  elevated  road  was  not 
there,  where  the  evidence  is  taken  as  one  of  the  factors  in  the  ascer- 
tainment of  damages,  and  the  question  as  to  the  application  of  it  is 
reserved. 

2.  Appeal,    Beversal, — ^Where  an  abutting  owner  has  recovered  in  one 

action  the  damages  for  which  two  actions  might  properly  have  been 
brought,  justice  should  not  be  delayed  by  a  reversal,  in  the  absence  of 
any  exception  clearly  presenting  a  protest. 
8.  8ame.  Objection, — ^Where  an  objection  to  a  question  is  based  upon  the 
assumption  that  the  witness  may  possibly  include  in  his  answer  some 
improper  matter,  the  court  may  properly  admit  the  answer,  and  await 
a  subsequent  motion  to  strike  oui,  in  case  it  appears  from  the  answer, 
or  the  cross-examination,  of  the  witness  that  the  assumption  in  the 
objection  was  actually  the  fact. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  fii:st  department,  aiiirming  a  judgment  in  favor 
of  the  plaintiffs,  entered  after  trial  at  special  term  upon  the 
decision  of  the  court. 

The  judgment,  conformably  with  the  complaint,  contains 
an  injunction  restraining  defendants  from  maintaining  and 
operating  their  elevated  railroad  in  front  of  defendant's 
premises.  No.  104  South  Fifth  avenue,  unless  within  a  time 
limited  by  the  judgment  they  pay  plaintiffs  the  sum  of  $8,000 
adjudged  to  be  the  value  of  the  easements  belonging  to  the 
plaintiffs  and  appropriated  by  the  defendants  for  the  perma- 
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nent  location  of  the  existmg  structure  of  the  railway  and  for 
the  operation  thereof  forever. 

The  judgment  awards  $900  as  the  value  of  the  property 
taken  from  the  date  of  taking  and  the  date  of  the  decision. 

Brainard  Tolles^  for  appellants. 

William  Mitchell^  for  respondents. 

Lakdon,  J. — The  appellants  present  but  a  single  objec- 
tion to  the  judgment,  namely,  that  the  court  adopted  an 
erroneous  measure  of  damages  in  ascertaining  the  compensa- 
tion to  be  made  for  plaintifiTs  easements. 

There  are  two  answers  to  this  objection :  First,  the  fact 
assumed  in  it  does  not  clearly  appear;  second,  it  is  not 
clearly  presented  by  any  exception.  The  fact  assumed  is 
that  the  court  in  awarding  the  plaintiffs  fee  damages  in- 
creased them  by  adding  damages  for  the  wrongs  and  tres- 
passes committed  by  the  defendants.  Since  the  case  was 
tried  this  court  has  in  this  class  of  cases  recognized  the  dis- 
tinction  between  fee  damage  and  damage  for  tort  feasance, 
that  is  to  say,  the  distinction  between  compensation  for 
the  easements  of  light,  air  and  access  taken  by  the  defendants, 
and  damages  to  the  land  not  taken  but  by  subsequent  acts 
wrongfully  injured.  Am.  Bank  Note  Co.  i;.  N.  T.  El.  R.  R. 
Co.,  41  St.  Rep.  581 ;  Messenger  v.  Metropolitan  EL  R.  Co., 
42  Id.  96. 

By  its  decision  the  court  found  the  value  of  the  easement 
and  property  taken ;  no  opinion  was  written ;  no  rule  of 
damages  was  announced  during  the  trial;  testimony  was 
given  by  the  respective  parties  according  to  their  theories 
for  the  consideration  of  the  court:  the  decision  does  not 
state  how  the  court  measured  the  damages ;  the  general  term 
in  its  opinion  says  that  the  evidence  was  sufficient  to  sustain 
a  much  lai'ger  award  than  was  actually  made,  an  opinion 
from  which  we  see  no  reason  to  dissent. 

No  exception  clearly  presents  the  question.    Stress  is  laid 


84  MITCHELL  v.  MET.  ELEV.  RY.  CO. 

Opinion  of  the  Court,  by  Lakdon,  J. 

by  the  defendant's  coiinsel  upon  this  question,  which  one  of 
the  plaintiffs  was  permitted  to  answer : 

^'  Q.  What,  at  the  time  of  the  commencement  of  this  action 
was,  and  at  the  present  time  is,  the  value  of  the  plaintiffs' 
property  in  question,  on  the  assumption  that  the  elevated 
railroad  is  not  there  ? 

"  Counsel  for  defendants  objected  to  the  question  as  im- 
material, incompetent,  irrelevant  and  as  not  the  measure  by 
which  to  estimate  the  amount  of  permanent  damages  ;  and 
that  such  evidence  would  include  all  annojrances  by  the 
road  as  affecting  the  fee  value  of  the  premises,  and  not 
merely  the  value  of  the  easement. 

"  The  Court.  I  will  take  the  evidence  as  one  of  the 
factors  in  the  ascertainment  of  damages,  and  reserve  the 
question  as  to  the  application  of  it.  Counsel  for  defendants 
duly  excepted.     A.     From  $40,000  to  $45,000." 

The  fact  thus  called  for  was  material  and  relevant,  and 
was,  as  the  ti'ial  court  remarked,  one  of  the  factors  in  the 
ascertainment  of  damages.  The  Pappenheim  case,  128  N. 
Y.  436-449;  40  St.  Rep.  445,  a  case  similar  to  this,  dis- 
tinctly so  holds. 

No  point  touching  the  competency  of  the  opinion  of  the 
witness  upon  the  amount  of  damages  was  presented  by  the 
objection,  as  in  the  Roberts  case,  128  N.  Y.  455 ;  40  St.  Rep. 
454,  nor  upon  a  speculative  or  imaginary  condition  of  things, 
as  in  the  Doyle  case,  128  N.  Y;  488 ;  40  St.  Rep.  474,  but 
the  objection  was  based  upon  the  assumption  that  the  witness 
might  possibly  include  in  his  answer  as  elements  of  fee 
damage  some  element  of  the  damage  subsequently  done  by 
the  defendants  as  tort  feasors.  Whether  the  fact  assumed  in 
the  objection  was  actually  the  fact  could  be  brought  out 
upon  the  cross-examination  of  the  witness  and  it  was  not 
improper  for  the  court  to  admit  the  answer,  and  await  such 
motion  to  strike  out  as  counsel  might  make.  No  such  motion 
was  made.  The  defendants'  requests  to  find  do  not  present 
the  distinction  now  insisted  upon.    They  were  to  the  effect 
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that  the  value  of  the  easements  themselves  taken  by  the 
defendants  was  merely  nominal.  Such  requests  presented 
only  part  of  the  case,  and  without  more  would  not  present 
the  objection  now  urged.  Plaintiffs'  easements  of  light  and 
air  were  taken  to  the  extent  that  they  were  destroyed  or 
fenced  out,  and  as  the  excluding  structure  or  fence  was  to  be 
permanent,  the  taking  and  the  permanent  means  of  taking 
must  in  measuring  their  value  be  considered  together. 

Again,  this  complaint  was  framed  with  the  view  to  the 
recovery  of  all  damages  the  defendants  had  inflicted  upon 
the  plaintiffs'  property  rights  in  their  lot.  It  stated  the  facts, 
and  characterized  them  as  a  taking  of  property,  but  the 
characterization  did  not  impair  the  force  of  the  facts  alleged. 

In  the  light  of  subsequent  decisions  doubtless  the  plaintiffs 
could  have  brought  two  actions  instead  of  one.  It  may  be 
easy  to  state  in  the  abstract  the  legal  distinction  between  fee 
damage  and  damage  arising  from  constant  tort  feasance,  but 
not  so  easy  in  the  concrete  case  to  see  the  line  which  divides 
them. 

If  the  plaintiffs  have  recovered  in  one  action  the  damages 
they  might  have  divided  among  two  in  the  absence  of  any 
exception  clearly  presenting  a  protest,  justice  should  not  be 
delayed  by  a  reversal. 

Judgment  should  be  affirmed,  with  costs. 

All  concur. 


NOTB, 

Ab  to  the  competency  of  expert  evidence  of  the  value  of  property  in  case 
an  elevated  railv^ay  had  not  heen  built  and  operated,  see  Roberts  v.  K.  T. 
S.  R.  Co.,  12SN.  T.  456;  Doyle  v.  Man.  R.  Co.,  Id.  488;  Gray  v.  Same,  Id. 
490;  McGay  V.  Same,  40  N.  Y.  St.  Rep.  668;  Wallach  v.  Same,  Id.  669; 
Delafield  v.  Same,  Id.  670. 
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William  H.  Crossmak  et  al^  Respondents,  t;.  Thb  Uki- 
YEBSAL  RuBBEB  COMPANY  OP  New  York,  Appellant. 

Court  qfAppeaUj  March  8,  1892. 

1.  Former  adjudication.    Pendency. — ^To  oyercome  the  effect  of  the  pend- 

ency of  a  former  action  as  a  bar,  it  may  be  shown  that  the  former  acti<» 
or  proceeding  has  been  withdrawn  or  discontinued  ;  or,  if  it  is  aa 
action  or  proceeding  in  reniy  that  it  has  been  finally  disposed  of  without 
producing  sufficient  to  pay  the  debt. 

2.  Same. — ^But  the  evidence  of  the  termination  of  the  earlier  action  or  pro- 

ceeding must  be  in  the  form  of  some  judicial  declaration  to  that  effect. 

Appeal  from  judgment  of  the  New  York  superior  courti 
general  term,  affirming  judgment  entered  on  verdict  directed 
by  trial  judge  in  favor  of  plaintiffs. 

Benjamin  Ustes^  for  appellant. 

Carlisle  Norwood^  for  respondents. 

Matkard,  J. — Upon  a  former  appeal,  127  N.  Y.  84 ;  8T 
St.  Rep.  280,  it  was  held  that  there  had  not  been  such  an 
election  of  inconsistent  remedies  as  would  bar  this  action ; 
but  that  the  pendency  of  the  attachment  proceedings  insti- 
tuted by  plaintiffs  in  the  circuit  court  of  Hudson  county. 
New  Jersey,  and  of  the  suit  in  chancery  in  that  state  brought 
by  them  for  the  sequestration  of  defendant's  property  for 
the  payment  of  its  debts,  were  available  as  a  plea  in  abate- 
ment, unless  it  could  be  shown  that  such  proceedings  and 
suit  had  terminated,  or  that  nothing  had  been  or  could  be 
realized  therefrom  for  the  payment  of  the  defendant's  indebt* 
edness  to  the  plaintiffs.    Upon  the  trial  now  under  review 
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it  was  established  beyond  controversj  that  the  attachment 
proceedings  had  been  effectually  discontinued,  and  they, 
therefore,  cannot  be  further  relied  upon  as  a  defense  to  this 
action. 

But  it  appears  that  the  chancery  suit  is  still  pending,  and 
it  was  not  sufficiently  proven  that  the  plaintiffs  would  not 
eventually  deceive  satisfaction  of  their  debt,  or  some  part  of 
it,  by  means  of  the  remedy  which  it  provided.  It  is  con- 
ceded that  there  has  been  no  order  or  decree  therein  adjust- 
ing or  settling  the  accounts  of  the  receiver,  and  determining 
the  amount  of  assets  for  which  he  is  responsible,  or  deter- 
mining what  sum,  if  any,  the  plaintiffs  are  entitled  to  as  the 
creditors  of  the  defendant.  The  only  evidence  upon  the 
subject  was  given  by  the  receiver,  who  testified  that  he  had 
collected  the  sum  of  $9,221 ;  that  he  had  paid  out  for  costs, 
commissions,  personal  expenses  and  other  disbursements  in 
administering  the  trust,  $8,357.  This  statement  included  a 
claim  of  his  own  for  fees  and  expenses  amounting  to  $3,700, 
upon  which  he  had  drawn  $1,500,  leaving  $2,200  unpaid, 
with  a  balance  in  his  hands  of  but  $863  to  satisfy  it.  It 
also  included  the  sum  of  $600  paid  to  the  attorneys  of  the 
plaintiffs  in  this  action,  and  $500  to  their  attorneys  in  the 
attachment  proceedings,  who  were  also  their  solicitors  in 
the  chancery  suit.  It  did  not  necessarily  follow  from  such 
proof  that  the  chancery  suit  would  be  unproductive  of  any 
advantageous  results  to  the  plaintiffs. 

The  court  could  not,  on  the  trial  of  this  action,  properly 
take  and  state  the  account  of  the  receiver,  or  determine  from 
his  oral  evidence  alone  that  there  would  ultimately  be  no 
funds  in  his  hands  out  of  which  the  creditors  of  the  defend- 
ant could  be  paid  wholly  or  in  part.  The  defendant  could 
not  reasonably  be  expected  to  be  prepared  to  meet  any  such 
question  upon  the  trial,  as  it  was  not  embraced  within  the 
issues  framed  by  the  pleadings.  In  our  judgment,  this 
obstacle  in  the  way  of  plaintiffs'  recovery  could  not  be  ovei^ 
come  except  by  showing  that  the  chancery  suit  had  in  some 
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manner  terminated  without  affording  substantial  relief,  or 
that  by  some  final  order  or  decree  therein  it  had  been 
adjudged  that  no  property  had  come  into  the  possession  of 
the  receiver  which  was  applicable  to  the  payment  of  the 
plaintiffs'  debt,  or  that  if  any  amount  had  been  so  received 
it  was  insufficient  for  such  purpose.  The  recovery  her© 
could  not  be  for  any  greater  sum  than  remained  tlnliquidated 
after  applying  what  might  be  realized  in  the  proceedings  in 
the  New  Jersey  courts. 

r  The  ground  upon  which  it  is  held  that  the  pendency  of  an 
action  or  proceeding  for  the  collection  of  a  debt  operates  to 
abate  another  action  or  proceeding  subsequently  commenced 
for  the  same  cause^  is  the  injustice  and  oppression  of  pei> 
.mitting  the  creditor  to  have  the  means  of  twice  collecting 
the  same  debt*  But  when  it  is  shown  that  the  former 
action  or  proceeding*  has  been  withdrawn  or  discontinued, 
,or,  if  it  is  an  action  or  proceeding  in  rem,^  that  it  has  been 
finally  disposed  of  without  producing  sufficient  to  pay  the 
debt,  the  obstruction  to  the  prosecution  of  the  later  action 
or  proceeding  is  removed,  and  the  plaintiff  may  proceed  to 
trial  and  judgment  therein.  But  the  evidence  of  the  termi- 
nation of  the  earlier  action  or  proceeding  must  be  in  the 
form  of  some  judicial  declaration  to  that  effect.  Usually  it 
is  an  order  of  discontinuance,  as  was  shown  in  this  case 
with  respect  to  the  attachment  proceedings ;  and  we  have 
been  unable  to  find  any  precedent  for  holding  that  the  plea 
in  abatement  is  avoided  by  any  proof  short  of  record  evidence 
that  the  former  proceeding  has  not  resulted  in  a  recovery  of 
the  debt. 

The  opinion  of  this  court  upon  the  former  appeal  is  not  in 
conflict  with  this  view ;  but,  on  the  contrary,  is  in  harmony 
.with  it.  While  it  was  there  stated  that  the  chancery  suit 
would  not  be  a  defense  in  abatement  if  the  plaintiffs  could 
show  that  nothing  had  been  or  could  be  realized  therein  by 
them  as  the  creditors  of  the  defendant,  it  was  assumed,  to 
quote  the  language  of  the  learned  judge,  that  this  would  be 
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^^  shown  by  evidence  legitimate  for  that  purpose."  Such 
eyiden({e  was  not  given,  and  for  the  want  of  it  the  plaintiffs 
were  not  entitled  to  recover. 

The  judgment  and  order  appealed  from  must  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  O'Bbien,  J.,  absent. 


Note. 

Ab  to  the  pendency  of  another  action  being  a  bar,  see  Butler  v.  Jarvis,  51 
Hun,  248;  Hyatt  v.  Ingalls,  124  N.  T.  ^;  Mandeyille  v.  Avery,  Id.  376; 
Blanvelt  v.  PoweU,  59  Hun,  179;  Reed  v.  Chilson,  61  Id.  623;  Smith  9.  L. 
Z.  A  I.  Co.,  59  Id.  618;  Briggs  9.  Gardner,  60  Id.  543. 


John  Flanneby,  Respondent,  v.  J.  Wesley  Van  Tassell, 

Appellant. 

Court  cf  Appeals^  March  8,  1892. 

JMdenee.  Declarations. — ^The  declarations  of  a  vendor,  in  an  action  by 
his  creditors  against  the  vendee,  are  not  competent  against  the  latter, 
in  the  absence  of  evidence  tending  to  show  that  the  vendee  was  then 
engaged  in  a  joint  scheme  with  the  vendor  to  defraud  such  creditcnrs, 
unless  the  vendor  was  at  the  time  in  possession  of  the  property,  or  the 
statements  were  so  cotemporaneous  with  the  sale  as  to  fairly  constitute 
part  of  the  res  gest<B. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  affirming  judgment  in  favor  of  plaintiff. 

Qrawt  B.  Taylor^  for  appellant. 

H.  S.  Bustis^  for  respondent. 

6bay,  J. — The  plaintiff  brought  the  action  to  recover  the 
value  of  certain  personal  property  which,  as  he  alleged,  had 
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been  wrongfully  taken  from  him.  The  defendant  had  seized 
it,  in  his  capacity  as  sheriff,  under  a  warrant  of  attachment 
issuing  at  the  suit  of  a  creditor  of  one  McManus.  Upon  the 
trial  of  the  action  there  was  evidence  given  of  a  sale  and 
transfer  by  McManus  to  plaintiff  of  the  property  in  ques- 
tion, in  consideration  of  the  plaintiff's  assuming  and  paying 
liabilities  of  McManus  to  the  village  of  Fishkill  Landing,  as 
its  treasurer,  and  to  plaintiff  and  others.  There  was  evi- 
dence also  showing  that  immediately  upon  the  sale  the  plain- 
tiff took  possession  of  the  property  sold,  and  continued  in 
that  possession  until  the  seizure  by  the  defendant,  which 
occurred  two  days  afterwards.  Further,  there  was  evidence 
tending  to  establish  the  pa3rment  by  plaintiff  of  McManus' 
liabilities,  and  that  they  equalled,  if  not  exceeded,  the  value 
of  the  property  transferred,  as  estimated,  or  as  realized  upon. 
During  the  trial  the  under  sheriff,  who  had  levied  upon  the 
property,  was  called  as  a  witness  by  defendant  and,  having 
testified  to  an  interview  with  McManus  in  the  store  the  day 
he  made  his  levy,  was  then  asked :  ^^  Did  you  have  any  talk 
with  Mr.  McManus  about  the  transfer  to  Flannery  at  that 
time  ?  "  The  question  was  objected  to  by  plaintiff  and  the 
evidence  excluded.  The  exception  to  the  exclusion  pre- 
sents the  only  question  of  importance  on  this  appeal.  The 
incompetency  and  impropriety  of  such  evidence  would  seem 
manifest,  as  being  in  contravention  of  the  general  rule  which 
excludes  the  statements  of  a  vendor  to  third  parties  respect- 
ing the  transaction  with  his  vendee,  made  either  previous  or 
subsequent  to  it.  Such  evidence  is  deemed  incompetent  to 
affect  the  vendee's  title,  unless  the  statements  sought  to  be 
proved  were  contemporaneous  with  the  transaction  of  sale 
and,  as  being  illustrative  of  it,  would  fairly  constitute  parts 
of  the  res  gestce;  or  where  the  evidence  tended  to  show  that 
the  party,  as  a  pseudo  vendor  only,  was  engaged  in  a  joint 
scheme  with  the  purpose  of  defrauding  others  through  the 
alleged  transaction,  in  which  case  what  he  may  have  stated 
respecting  it  at  any  time  would  be  relevant  and  material  in 
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disclosing  it  and  in  defeating  its  successful  accomplish- 
ment. 

It  is  xmder  the  theory  that  something  like  a  conspiracy  of 
that  character  has  been  shown  that  the  appellant  endeavors 
to  sustain  his  exception.  The  difficulty,  however,  is  that 
the  evidence  did  not  go  to  the  extent  of  showing  that  the 
plaintiff  and  McManus  had  engaged  in  any  unlawful  scheme 
to  defraud  the  latter's  creditors.  The  utmost  extent  to 
which  the  evidence  might  be  stretched  would  be  in  the 
direction  of  negativing  the  legality  of  the  sale,  or  the  actu- 
ality of  the  transfer,  as  between  the  parties.  The  portions 
of  the  testimony  referred  to  by  the  appellant's  counsel  have 
a  bearing  upon  those  facts,  but  fall  short  of  being  evidence 
of  a  fraudulent  conspiracy. 

We  think  that  the  evidence  does  not  show,  nor  tend  to 
show,  as  the  counsel  contends,  that  McManus  continued  in 
the  possession  of  the  property  included  in  his  transaction  of 
sale  with  the  plaintiff.  What  the  evidence  established  was 
that  the  plaintiff  took  immediate  possession  of  the  store  and 
other  property  through  his  own  acts  and  the  agency  of  his 
attorney  and  of  clerks.  That  McManus  was  suffered  to 
remain  in  tenancy  of  his  hou^e  and  to  keep  an  office  off  of 
the  store  are  not  facts  which  of  themselves  give  any  fraudu- 
lent coloring  to  the  transaction,  and,  in  their  connection  in 
this  case,  they  were  perfectly  consistent  with  the  absolute 
possession  of  the  plaintiff,  testified  to  by  him  and  others. 
The  facts  were  quite  consistent  with  honesty  and  good  faith 
in  the  parties  and  not  being  connected  with  other  circum- 
stances which  would  warrant  or  furnish  a  basis  for  the  in- 
ference of  some  unlawful  combination  or  conspiracy  to  de- 
fraud others,  they  cannot  subserve  as  the  circumstantial 
proof  which  the  appellant's  argument  assumes  as  existing 
and  therefore  as  authorizing  the  evidence  sought  to  be  in- 
troduced. 

Whether  the  sale  was  a  real  one  and  the  possession  of  the 
property  assumed  and  continued  in  by  the  plaintiff  were 
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questions  of  fact  for  the  jury  to  decide  upon  the  evidence. 
The  evidence  was  all  upon,  or  connected  with  those  ques- 
tions. The  consideration  for  the  transfer  was  sufficient,  if 
the  evidence  was  believed  by  the  jury,  to  uphold  the  sale, 
and  by  their  verdict  for  the  plaintiff  that  belief  has  been 
expressed. 

We  think  there  was  no  error  committed  in  the  respect 
discussed,  and  we  find  no  other  which  requires  another  trial 
of  the  issue. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  O'Brien,  J.,  absent. 


KOTB. 

See  Flannery  o.  Van  Tassel,  ante. 


Bebtha  E.  Mabtin,  Administratrix,  etc.,  Respondent,  v. 
Spenceb  C.  Platt,  et  oZ.,  Impleaded,  etc.,  Appellants. 

Court  of  A'pptaUy  March  8,  1892. 

1.  Appeal,     Exceptions  first  heard  at  general  term, — ^Where  a  sin^^e 

questioii  of  fact  is  submitted  to  the  jury  without  a  suggestion  that 
there  are  any  others  which  can  be  affected  by  the  verdict,  the  judg- 
ment is  suspended,  the  exceptions  ordered  to  be  heard,  and  were  heard, 
in  the  first  instance  at  the  general  term,  and  the  judgment  directed  ta 
be  entered,  and  was  entered  on  the  verdict,  without  any  new  proceed- 
ing necessary  to  the  entry,  an  appeal  from  such  judgment  to  the  same 
general  term  is  not  permissible. 

2.  Same, — Such  judgment  is  not  an  ordinary  judgment,  but  a  judgment  of 

the  general  term. 
8.  Same. — Sections  1386  and  1350  do  not  warrant  an  appeal  to  the  general 

term  in  such  case. 
4.  Same, — ^Where,  in  such  case,  final  judgment  can  not  be  entered  until 

some  preliminary  step  or  proceeding  has  been  taken  subsequent  to  the 

decision  of  the  general  term,  such  subsequent  step  or  proceeding  only 

can  be  reviewed  by  the  general  term. 
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Motion  for  reargument. 
Wilson  <t  Widlis^  for  appellants. 
George  0.  Coffin^  for  respondent. 

Fn^CH,  J. — We  have  given  this  motion  for  a  reargument 
a  new  and  deliberate  consideration,  both  because  the  ques* 
tion  of  practice  involved  is  somewhat  important  and  because 
of  the  very  able  and  evidently  sincere  argument  which  seeks 
to  convince  us  that  we  have  been  mistaken.  But  added 
reflection  has  confirmed  us  in  the  view  we  felt  compelled  to 
take.  In  a  case  where  one  single  question  of  fact  was  sub- 
mitted to  the  jury  without  a  suggestion  that  there  were  any 
others  which  could  be  affected  by  the  verdict ;  where  the 
judgment  was  suspended,  and  the  exceptions  ordered  to  be 
heard  in  the  first  instance  at  the  general  term ;  where  they 
were  sd  heard,  and  judgment  was  directed  to  be  entered  on 
the  verdict  for  the  plaintiff ;  and  where  that  judgment  was  en- 
tered accordingly  without  any  new  proceeding  necessary  to  the 
entry ;  an  appeal  was  taken  to  the  same  general  term  which 
directed  the  judgment,  but  which  that  tribunal  dismissed, 
and  with  our  subsequent  approval.  The  obvious  impro- 
priety of  such  an  appeal  from  one  session  of  the  court  to 
another  of  the  same  body,  involving  a  review  of  questions 
already  decided,  seemed  to  us  decisive  upon  the  inquiry 
presented.  I  do  not  understand  the  learned  counsel  for  the 
appellant  to  deny  that  under  the  Old  Code  such  an  appeal 
was  not  permissible,  but  he  argues  quite  plausibly  that  the 
changes  made  in  the  new  and  enlarged  structure,  which  now 
regulates  the  practice,  have  changed  the  rule,  and  secured 
to  the  appellant  an  alternative  by  force  of  which  he  might 
have  appealed  directly  to  this  court,  or  was  at  liberty  to 
appeal  first  to  the  general  term,  and  so  reach  us  by  that 
route. 

The  changes  upon  which  reliance  is  placed  are  in  substance 
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these :  Under  the  Old  Code  (§  265),  judgment  upon  the 
exceptions  was  to  be  rendered  by  the  general  term.  Under 
the  new  Code  that  provision  is  omitted  (§  1000),  and  a  new 
section  appears,  which  declares :  ^^  Judgment  may  be  taken, 
(19  if  the  motion  for  a  new  trial  had  not  been  made^  after  the 
expiration  of  four  days  from  the  entry  of  the  order,  and  the 
service  upon  the  attorney  of  the  adverse  party  of  a  copy 
thereof  and  notice  of  the  entry ;  but  not  before."  (Sec.  1227.) 
These  changes,  it  is  claimed  made  the  judgment  entered 
no  longer  a  judgment  of  the  general  term,  but  an  ordinary 
judgment  entered  in  the  ordinary  way,  and  subject  to  the 
ordinary  right  of  appeal. 

We  do  not  think  so.  It  is  needless  to  speculate  upon  the 
motives  of  change,  since  we  deem  it  clear  that  the  judgment 
entered,  whatever  its  prescribed  form,  depends  for  its  vitality 
upon  the  order  of  the  general  term.  Without  that  order  the 
clerk  could  not  enter  it  at  all.  His  general  authority,  under 
§  1189,  is  only  "  unless  a  different  direction  is  given  by  the 
court,"  and  that  different  direction  is  given  when  an  order  is 
made  to  suspend  the  judgment  and  sending  the  exceptions 
to  the  general  term.  The  clerk  acquires  no  authority  until 
that  tribunal  makes  its  order.  So  that  the  judgment,  what- 
ever may  be  its  form  or  manner  of  entry,  remains  in  sub- 
stance the  judgment  of  the  general  term,  which  should  not 
be  required  to  hear  an  appeal  from  its  own  decision. 

But  we  are  further  referred  to  §§  1336  and  1350  as  dictating 
the  alternative  modes  of  review.  The  first  authorizes  a 
direct  appeal  to  this  court  from  the  final  judgment,  and  that 
appeal  brings  up  for  review  only  the  determination  of  the 
general  term.  The  second  relates  merely  to  a  case  where 
the  final  judgment  ordered  cannot  be  entered  until  some 
preliminary  step  or  proceeding  has  been  taken  subsequent 
to  the  decision  of  the  general  term.  In  that  event  there 
may  be  new  proceedings  involving  the  trial  of  new  issues, 
and  those,  and  those  only,  can  be  reviewed  by  the  general 
term.    Where  there  have  been  no  such  subsequent  proceed- 
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ings,  and  there  were  none  in  this  case,  there  is  nothing  left 
for  the  court  to  review. 

So  far  as  the  appellant  complains  of  the  action  of  the 
general  term  in  ordering  the  final  judgment,  we  ought  to 
await  a  proper  occasion  for  the  review ;  and  yet  we  may 
properly  say  that  the  questions  to  which  the  appellant  refers 
do  not  seem  to  us  beyond  the  scope  of  a  direct  appeal  to  this 
court. 

We  remain  of  opinion  that  the  appeal  was  properly  dis- 
missed, and  the  motion  for  a  reargument  must  be  denied, 
with  costs. 

All  concur,  except  Maynard,  J.,  not  sitting. 


Note. 

See  further,  as  to  exceptions  ordered  to  be  first  heard  at  general  term, 
Schwartz  v.  F.  F.  Soc.,  58  Supr.  515  ;  Carpenter  v.  Carpenter  56  Hun,  648, 
647;  Martin  v.  Piatt,  51  Hun,  459;  Price  v.  Keyes,  1  Id.  182;  Staacke  v. 
Preble,  43  Id.  441;  Long  v.  Stafford,  103  N.  Y.  274;  Crooked  L.  N.  Co.  v. 
K.  N.  Co.,  37  Hun,  9;  GiU  «.  R  A  P.  R.  R  Co.,  Id.  107. 


Joseph  Akbon,  Appellant,  v.  Alfred  De  Castro,  Re- 
spondent. 

Cottr*  of  Appeals^  March  15,  1892. 

Sale, — ^Where  the  defendant  denies  that  he  ever  sold  certain  stock,  either  as 
agent  or  owner,  and  a  witness  testifies  that  he  sold  it  to  plaintiff  on  the 
employment  of  another  party  before  plaintiff  had  even  seen  defendant, 
the  fact  that  defendant  received  therefor  plaintiff^  s  check  payable  to 
his  order,  deposited  it  and  accounted  for  its  proceeds,  does  not,  as  mat- 
ter of  law,  constitute  a  sale  by  him  either  as  agent  of  an  undisclosed 
principal  or  as  owner,  nor  make  out  a  ratification. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  first  department,  affirming  judgment  for  defendant, 
entered  upon  decision  at  special  term. 
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John  E.  Parsons^  for  appellant. 
Robert  JET.  Griffing^  for  respondent. 

Pegkham,  J. — The  defendant  gave  evidence  that  he  did 
not  sell  the  stock  to  plaintiff,  that  he  had  no  interest  in  the 
sale  and  that  he  never  owned  the  stock  and  it  was  never  in 
his  possession.  The  witness  Godchaux  swore  that  Hector 
De  Castro  hired  or  employed  him  (the  witness)  to  sell  the 
stock  and  that  he  did  sell  it  to  plaintiff,  or  at  least  that  he 
entered  into  an  agreement  with  the  plaintiff  for  the  sale  of 
the  stock  to  plaintiff,  and  that  such  agreement  was  made 
before  plaintiff  even  saw  defendant.  The  parties  agree  that 
an  interview  took  place  between  them  before  the  actual 
transfer  of  the  stock,  but  they  differ  radically  both  as  to  the 
object  and  the  matter  of  such  interview,  the  plaintiff  claim- 
ing that  defendant  ratified  and  confii'med  all  the  representa- 
tions made  by  Godchaux  relative  to  the  stock,  while  the 
defendant  particularly  denies  that  the  subject  of  the  interview 
had  any  relation  to  the  sale  of  the  stock  or  that  any  ratifi- 
cation took  place  as  to  representations  made  by  Godchaux  ; 
or  that  anything  relative  to  a  sale  or,  its  terms  was  spoken 
of  between  them. 

Subsequent  to  such  interview  the  plaintiff  went  to  the 
office  of  the  Forcite  Company,  where  the  stock  was,  as  de- 
fendant states,  in  the  possession  of  Ferguson,  the  secretary, 
and  there  handed  to  the  defendant  his  check  for  the  purchase 
of  the  stock,  and  the  stock  was  then  transfeiTcd  to  him.  The 
original  certificates  were  there  and  Ferguson,  the  secretary, 
put  plaintiff's  name  in  the  blank  power  of  attorney  endorsed  on 
the  scrip,  and  thereupon  issued  new  scrip  to  the  plaintiff. 

The  defendant  received  the  check  which  was  payable  to 
his  order,  endorsed  and  deposited  it  to  his  own  credit,  and 
paid  Godchaux  the  amount  of  his  commissions  and  accounted 
for  a  portion  of  the  balance  by  sending  a  certain  sum  to 
Paris.     This  left  a  sum  between  $800  and  $1,100,  which  is 
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not  specifically  accounted  for,  although  defendant  says  he  did 
account  for  it  all.  If  these  facts  make  out  a  sale  by  defend- 
ant to  plaintiff  either  as  o^ner  or  as  agent  of  an  undisclosed 
principal,  then  the  question  which  the  plaintiff  seeks  to  raise 
here  is  properly  before  us  ;  otherwise  not.  The  defendant, 
it  is  seen,  squarely  denies  that  he  ever  sold  the  stock,  either 
as  agent  or  owner.  Godchaux  swears  he  sold  it  on  the 
employment  of  Hector,  and  not  for  the  defendant  at  all. 

Does  the  receipt  of  the  price  of  the  stock,  through  the 
check  of  the  plaintiff  payable  to  defendant's  order,  and  de- 
fendant's subsequent  dealing  with  the  proceeds  of  such  sale 
as  above  described,  make  this  a  sale  of  stock  by  defendant  as 
agent  or  owner  notwithstanding  his  testimony  and  that  of 
Godchaux  ?  We  must  in  this  court  assume  the  truth  of  the 
testimony  of  defendant  and  Godchaux,  however  much  we 
might,  if  triers  of  fact,  be  inclined  to  doubt  it.  The  trial 
judge  has  fdund  the  sale  was  made  by  Godchaux  on  the  em- 
ployment of  Hector,  and  not  by  the  defendant  or  by  his  em- 
ployment, and  unless  the  law  says  that  the  evidence  as  to  the 
receipt  of  the  proceeds  of  the  sale  by  defendant  makes  a  sale 
by  him  as  owner  or  agent,  or  by  Godchaux  as  his  agent,  then 
we  are  bound  by  the  finding  of  fact  and  no  error  is  ap- 
parent. 

We  are  of  opinion  that  a  sale  by  defendant,  either  person- 
ally or  through  the  agency  of  Godchaux,  does  not  follow  as 
matter  of  law  from  the  evidence  in  the  case. 

Taking  the  version  of  the  case  as  made  by  the  defendant 
to  be  true,  and  we  have  the  fact  that  the  negotiations  and 
agreement  for  the  sale  were  made  by  Godchaux  on  Hector's 
employment,  the  stock  being  in  the  possession  of  Hector  or 
of  Ferguson,  the  secretary  of  the  company.  The  plaintiff 
receives  the  stock  or  new  scrip  issued  in  exchange  for  the 
original  three  certificates  from  the  hands  of  the  secretary, 
and  hands  to  defendant  his  check  pajrable  to  defendant's 
order  for  the  amount  of  the  sale,  and  defendant  deposits  it  and 
accounts  for  it  all. 
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From  the  evidence  it  does  not  follow  as  a  legal  conclusion 
that  the  defendant  sold  this  stock,  either  as  agent  of  an  un- 
discovered principal  or  as  owner,  of  that  he  ratified  the  sale 
by  Godchaux  as  his  agent.  The  finding  is  to  the  contrary. 
There  is  evidence  to  support  such  finding,  and  the  uncon- 
tradicted evidence  does  not  necessarily  show  any  liability  on 
the  part  of  the  defendant. 

The  simple  receipt  of  the  proceeds  by  him  and  his  disposi- 
tion thereof  as  testified  to  by  him  cannot  be  held  to  neces- 
sarily alter  the  fact  found  that  he  did  not  sell  the  stock,  or 
own  it,  or  have  any  interest  in  it.  The  two  positions  are  not 
legally  incompatible,  hence  the  defendant  cannot  be  held 
liable  to  respond  to  plaintiffs  demand  for  a  rescission  of  a  con- 
tract which  defendant  never  made,  either  as  agent  or  owner, 
and  which  he  never  ratified  as  an  act  of  an  assumed  agent  of 
his  own. 

The  trial  judge  having  found  the  fact  upon  sufficient  evi- 
dence that  the  transaction  was  in  truth  as  claimed  by  God- 
chaux and  defendant,  the  refusal  of  the  judge  to  find  the 
facts  as  requested  by  the  plaintiff  was  immaterial,  and  the 
exception  to  such  refusal  gives  no  ground  for  a  new  trial. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 
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Thib  Pbople  op  the  State  of  New  Tobk,  Respondent,  v. 

Joseph  L.  Ticb,  Appellant. 

Court  qf  Appeals^  March  15, 1882. 

L  Appeal*  Chap,  498  of  1887.'-The  court  of  appeals  will  not  interfere  with 
the  yerdict  of  a  jury  where  it  is  8upi>orted  by  sufficient  evidence,  unless 
it  reaches  the  conclusion  on  the  whole  case  that  injustice  has  been  done, 
or  that  there  is  a  strong  probability  that  injustice  has  been  done  in  the 
disposition  made  of  the  case  by  the  jury. 

2.  Etndence,  Accused, — ^An  accused  person,  who  becomes  a  witness  in  his 
own  behalf,  thereby  places  himself  in  the  attitude  of  any  other  witness 
in  respect  to  the  right  of  cross-examination. 

8.  Same. — The  range  and  extent  of  the  cross-examination  is  within  the  dis- 
cretion of  the  trial  judge,  provided  only  that  it  relates  to  relevant  mat- 
ters or  to  matters  affecting  credibility. 

4.  Same. — ^Where,  on  the  trial  of  an  indictment  for  murder,  the  accused  is 

sworn  as  a  witness  in  his  own  behalf,  it  is  not  error  for  the  prosecutor 
to  show  by  him  the  state  of  feeling  between  him  and  the  deceased,  and 
that  their  relations  were  hostile. 

5.  Same, — ^Where,  upon  such  trial,  the  defense  of  insanity,  with  impair- 

ment of  the  faculties,  including  memory,  is  interposed,  questions,  put 
to  the  accused  as  a  witness,  to  test  his  memory,  are  permissible  on  the 
part  of  the  prosecution. 

Appeal  from  judgment  of  Monroe  county  oyer  and  ter- 
miner convicting  defendant  of  the  crime  of  murder  in  the 
first  degree. 

James  O-.  Green^  for  appellant. 

George  A.  Benton,  district  attorney,  for  respondents. 

Andrews,  J. — ^A  perusal  of  the  case  leaves  no  doubt  that 
the  evidence  justified  the  verdict.  The  fact  that  the  defend- 
ant caused  the  death  of  his  wife  is  undisputed,  and  the  ele- 
ments of  intention,  motive,  deliberation  and  premeditation  are 
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found  in  the  proo&  on  the  part  of  the  prosecution.  The  de- 
fendant, in  the  afternoon  of  July  11, 1891,  entered  the  house 
of  Mrs.  Kehl,  where  his  wife  had  resided  for  several  months 
in  the  capacity  of  a  domestic,  and  seated  himself  in  the  room 
where  his  wife  and  Mrs.  Kehl  were.  His  wife  was  standing 
at  a  table  engaged  in  washing  dishes.  He  asked  his  wife  if 
she  would  consent  to  live  with  him,  and  she  said,  "  No,  I 
will  never  trust  you  again,  because  you  stabbed  me  once, 
and  I  laid  at  the  point  of  death  in  the  hospital,  and  I  will 
never  trust  you  Again."  He  asked  her  a  second  time  if  she 
would  not  live  with  him,  and  she  again  refused.  Mrs.  Kehl 
left  the  room  for  a  moment,  and  when  she  returned  she  testi- 
fied that  the  defendant  was  standing  by  the  table  with  one 
hand  on  the  shoulder  of  his  wife,  and  with  the  other  mak- 
ing motions  as  if  striking  at  her  in  front.  His  wife  made  an 
exclamation  and  ran  out  of  the  door  into  the  yard.  The  de- 
fendant followed  her  and  plunged  a  knife  into  her  back,  and 
left  it  in  her  body.  She  started  again  to  get  away,  and  the 
defendant  overtook  her  and  pulled  the  knife  out  of  her 
body  and  returned  to  the  steps  of  the  house,  holding  the 
bloody  knife  in  his  hand.  He  remained  on  the  steps  a'  few 
moments  and  then  crossed  the  yard  into  the  street,  and  was 
shortly  afterwards  arrested.  The  wife  fell  near  the  gate,  and 
soon  died. 

The  autopsy  disclosed  three  fatal  knife  wounds  on  her 
person,  two  in  front  and  one  in  the  back. 

The  intention  of  the  defendant  to  kill  his  wife  was  clearly 
established  by  the  circumstances  immediately  attending  the 
homicide.  The  evidence  of  deliberation  and  premeditation 
disclosed  by  the  circimistances  of  the  assault  was  supplemented 
by  other  proof.  It  was  shown  that  on  Friday  (the  day  before 
the  homicide)  the  defendant,  who  worked  in  a  shop  for  the 
manufacture  of  wood  mouldings,  was  seen  sharpening  a  knife 
like  the  one  with  which  the  wounds  were  inflicted.  It  was 
a  knife  in  which  the  blade  was  firmly  set  in  the  handle,  not 
movable,  and  different  from  any  used  in  the  shop.     Whea 
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he  entered  the  Kehl  house,  on  the  day  of  the  homicide,  the 
knife  was  not  in  his  hands,  and  the  inference  is  that  it  was 
concealed  upon  his  person. 

The  motive  which  prompted  the  murder  was  sought  to  be 
disclosed  by  proof  of  the  relations  existing  between  the  de- 
fendant and  the  deceased.  They  were  married  in  1867,  both 
parties  having  been  married  before,  and  both  having  had 
children  by  the  former  marriage.  They  had  frequent  broils 
after  their  marriage,  attributable  in  the  main,  as  the  evidence 
tends  to  show,  to  their  habit  of  diinking  intoxicating  liquors. 
The  husband  frequently  came  home  drunk  and  the  wife  oc- 
casionally drank  to  excess  also.  About  a  year  before  the 
homicide,  while  they  were  living  together  at  Mrs.  Kehl's,  the 
husband  stabbed  his  wife  and  afterwards  stabbed  himself. 
The  wife  a  few  months  before  the  homicide  caused  her  hus- 
band to  be  arrested  and  sent  to  the  penitentiary  for  drunken- 
ness, and  he  was  di8charge4  from  the  penitentiary  July  4, 
1891,  a  few  days  days  before  the  homicide.  The  husband 
also  on  one  occasion  caused  his  wife  to  be  arrested  for  drunk- 
enness. 

The  parties  separated  in  the  spring  of  1891,  and  did  not 
thereafter  live  together,  but  the  husband  exhibited  great  anx- 
iety to  have  his  wife  live  with  him  again,  and  expressed  to 
many  persons  great  affection  for  her.  He  frequently  im- 
portuned her  to  consent  to  live  with  him  again,  and  solicited 
Mrs.  Kehl  and  other  persons  to  influence  her  to  do  so.  But 
she  persistently  declined.  On  the  day  before  the  homicide 
he  sought  to  get  a  married  daughter  of  the  deceased  to  in- 
duce her  mother  to  live  with  him.  Later  on  the  same  day 
(Friday),  according  to  the  witness  Mrs.  Kehl,  the  defendant 
told  her  he  heard  his  wife  waa  gomg  to  Canada  and  he  said, 
"  I  will  spoil  her  fun."  And  on  Saturday  morning  (the  day 
of  the  homicide),  he  went  to  Mrs.  Kehl's  and  she  told  him  not 
to  come  again,  and  he  went  away  and  returned  in  the  after- 
noon, when  the  homicide  was  committed. 

This  brief  recital  of  some  of  the  circumstances  shown  by 
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the  evidence  for  the  People,  is  sufficient  to  disclose  an 
ample  justification  for  the  verdict.  If  the  juiy  credited  the 
evidence  it  showed  a  homicidal  act,  intentionally  done,  with 
deliberation  and  premeditation,  prompted  by  a  definite  human 
motive,  or  incited  by  anger  or  resentment. 

The  defense  was  insanity.  The  jury  found  against  it,  and 
the  evidence  in  its  support  was  very  weak.  It  was  shown 
that  when  sober  the  defendant  was  a  kind  and  industrious 
man.  It  appeared  that  he  had  been  afflicted  for  some  years 
with  what  the  physicians  called  locomotor  ataxia^  which  they 
described  as  a  disease  of  the  nervous  system,  producing 
extreme  irritability  and  sleeplessness,  affecting  the  move- 
ment of  the  limbs,  rendering  the  brain  more  susceptible  than 
it  otherwise  would  have  been  to  the  influence  of  stimulants 
and  impairing  the  memory.  Five  or  six  years  before  the 
homicide  the  defendant  had  attempted  suicide  by  taking 
poison  on  account  of  his  domestic  troubles,  and  again  at- 
tempted to  stab  himself  on  the  occasion  previously  mentioned. 
He  exhibited  eccentricities  of  conduct  for  some  time  before 
the  homicide.  Witnesses  testified  to  seeing  him  early  in  the 
morning  standing  in  sight  of  Mrs.  Kehl's  house  watching  ap- 
parently for  his  wife,  and  waving  his  handkerchief  to  any 
female  he  saw  coming  out  of  the  house. 

The  couii;  in  a  fair  charge  submitted  all  the  facts  to  the 
jury.  Upon  reviewing  them  we  are  unable  to  reach  the  con- 
clusion that  the  case  calls  for  the  exercise  of  the  jurisdiction 
to  grant  a  new  trial,  conferred  upon  this  court  by  chapter 
498  of  the  Laws  of  1887.  That  authority,  as  we  held  in  the 
case  of  Cignarale,  110  N.  Y.  23 ;  16  St.  Rep.  155,  is  to  be 
exercised  under  the  restraint  of  settled  rules,  and  the  court 
will  not  interfere  with  the  verdict  of  a  jury  where  it  is  sup- 
ported by  sufficient  evidence,  unless  we  reach  the  conclusion 
on  the  whole  case  that  injustice  has  been  done,  or  that  there 
is  a  strong  probability  that  injustice  has  been  done  in  the 
disposition  made  of  the  case  by  the  jury. 

The  only  exception  which  needs  particular  notice  is  that 
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taken  to  questions  put  by  the  public  prosecutor  to  the  defend- 
ant on  his  cross-examination.  The  defendant  was  called 
and  sworn  as  a  witness  in  his  own  behalf,  and  his  examination 
in  chief  was  confined  to  questions  calling  for  his  age, 
nativity,  place  of  birth,  and  the  fact  that  he  served  as  a 
soldier  in  the  war  of  the  rebellion,  having  enlisted  twice,  and 
that  he  was  honorably  discharged.  The  public  prosecutor 
then  proceeded  to  cross-examine  him,  and  was  permitted  under 
objection  to  ask  him  a  variety  of  questions :  Firsts  questions 
relating  to  events  in  his  life,  with  the  dates  and  places,  when 
and  where  they  occurred,  not  disparaging  in  their  character, 
but  which  served  to  illustrate  and  test  the  memory  of  the 
defendant,  and,  second^  questions  bearing  upon  some  of  the 
facts  brought  out  in  the  course  of  the  trial.  For  instance, 
the  prosecutor  asked  him  whether  he  ground  a  knife  the  day 
before  the  homicide,  and  whether  he  had  asked  his  wife 
several  times  to  live  with  him,  and  whether  he  saw  her  on 
Friday,  and  to  this  question  he  replied  that  he  did,  and  that 
**  she  insulted  him,  and  used  very  bad  language." 

These  questions  had  no  relation  to  the  facts  brought  out 
in  defendant's  examination  in  chief,  nor  did  the  facts  elicited 
affect  his  credibility.  But  they  were  pertinent  to  the  issue. 
The  questions  put  to  test  his  memory  bore  upon  the  truth 
of  the  claim  made  in  his  behalf,  that  his  disease  impaired 
his  faculties,  including  his  memory.  The  question  as  to  the 
knife  he  answered  in  the  negative.'  His  testimony  that  he 
saw  his  wife  on  Friday  and  that  she  abused  him,  bore  on  the 
question  of  motive.  It  was  competent  for  the  persecutor  to 
show  the  state  of  feeling  between  the  defendant  and  his 
wife,  and  that  their  relations  were  hostile.  Any  circum- 
stances tending  to  explain  the  motive  for  the  homicide,  or 
from  which  the  jury  might  draw  the  inference  that  the 
defendant  was  prompted  by  anger  or  resentment,  were 
admissible.  The  objections  taken  to  the  questions  put  to 
the  defendant  on  cross-examination  are  based  upon  the  con- 
stitutional provision,  that  no  person  shall  be  compelled  in  any 
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criminal  case  to  be  a  witness  against  himself.  Const.,  art.  1 
§  6.  This  provision  was  aimed  at  the  practice  which  in 
early  times  prevailed  in  England  and  on  the  continent  of 
Europe  oi  subjecting  accused  persons  to  torture  in  order  to 
extort  confessions  of  guilt,  and  the  modified  practice  which 
prevails  in  some  countries  to  subject  them  to  judicial  exam- 
ination, in  the  absence  of  counsel,  in  order  to  probe  the  con- 
science and  induce  a  statement  of  criminating  facts  bearing 
upon  the  charge  which  is  the  subject  of  the  inquiry.  The 
constitutional  provision  protects  persons  charged  with  crime 
against  such  inquisitorial  and  compulsory  proceedings. 

Under  the  rule  of  the  common  law  an  accused  person  was 
not  permitted  to  be  a  witness  in  his  own  behalf.  This  rule 
has  been  changed  in  this  and  other  states  by  recent  legislar 
tion. 

The  law  of  this  state  provides  that  "  The  defendant  (in  a 
criminal  case)  in  all  cases  may  testify  as  a  witness  in  his  own 
behalf,  but  his  neglect  or  refusal  to  testify  does  not  create 
any  presumption  against  him."  Code  Crim.  Pro.,  §  393. 
The  law  so  far  as  it  can,  protects  a  defendant  who  omits  to 
be  sworn  from  having  that  fact  weigh  against  him. 

In  construing  this  recent  legislation  there  has  been  much 
contrariety  of  decision  in  different  states  as  to  the  scope  of 
the  right  of  cross-examination  of  the  accused  person  who  has 
become  a  witness  under  these  enabling  statutes.  In  some  of  tlie 
states  the  rule  has  been  adopted  that  by  becoming  a  witness 
for  himself  he  thereby  subjects  himself  to  the  same  rules  of 
examination  as  any  other  witness,  and  may  be  asked  any 
questions  on  cross-examination  on  matters  pertinent  to  the 
issue,  or  calculated  to  test  his  accuracy,  veracity  or  credibility, 
subject  to  the  power  of  the  court  in  its  discretion  to  limit 
and  regulate  such  examination  as  in  cases  of  other  witnesses. 

In  other  states  it  has  been  held  that  the  right  of  cross- 
examination  under  these  statutes  is  confined  to  matters 
referred  to  in  the  examination  in  chief,  and  that  the  witness 
cannot  be  required  to  testify  as  to  other  facts  material  to  the 
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issue,  or  as  to  events  in  his  life,  for  the  purpose  of  affecting 
his  credibility  or  character. 

The  differences  in  the  decisions  in  different  states  are 
attributable  in  part  to  a  difference  in  the  language  of  the 
statutes.  Some  of  the  statutes  in  terms  limit  the  cross-exam- 
ination to  matters  referred  to  in  the  examination  in  chief. 
In  neither  of  the  two  classes  of  decisions  is  there,  we  appre- 
hend, any  invasion  of  the  constitutional  provision  referred  to. 
The  accused  is  not  compelled  to  become  a  witness.  When 
he  avails  himself  of  the  privilege  conferred  by  the  statute, 
he  subjects  himself  voluntarily  to  the  situation  of  any  other 
witness,  and  if  he  is  compelled  to  answer  disparaging  ques- 
tions, or  to  give  evidence  relevant  to  the  issue  which  is  in- 
jurious, it  is  the  consequence  of  an  election  which  he  makes 
to  become  a  witness,  which  involves  a  waiver  on  his  part  at 
that  time  of  the  constitutional  exemption.  If  he  accepts  the 
privilege  given  by  the  statute,  he  takes  it  with  its  attendant 
dangers.  '^  His  own  act  is  the  primary  cause,  and  if  that  is 
voluntary  he  has  no  reason  to  complain."  Church,  Ch.  J., 
Connors  v.  People,  50  N.  Y.  242. 

The  principle  that  an  accused  person  who  becomes  a  wit- 
ness in  his  own  behalf  thereby  places  himself  in  the  attitude 
of  any  other  witness  in  respect  to  the  right  of  cross-examina- 
tion has  been  announced  in  many  cases  in  this  court.  '  Bran- 
don V.  People,  42  N.  Y.  265 ;  Connoi*s  v.  People,  supra; 
Stover  V.  People,  56  N.  Y.  315 ;  People  v.  Casey,  72  Id. 
394. 

The  same  rule  has  been  declared  in  the  courts  of  Massachu- 
setts, Maine,  New  Hampshire  and  other  states,  under  statutes 
similar  to  the  statute  of  this  state.  Com.  v.  Mullen^  97  Mass. 
545 ;  State  v.  Witham,  72  Me.  531 ;  State  v.  Ober,  52  N.  H. 
459. 

The  cases  in  this  state  were  those  where  exception  was 
taken  to  rulings  permitting  questions  affecting  the  credibility 
or  the  moral  character  of  the  accused.  But  if  the  constitu- 
tional protection  can  be  interposed  at  any  point  in  the  exam- 
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ination,  we  do  not  perceive  any  logical  reason  why  it  may 
not  be  invoked  to  protect  the  accused  against  answering 
questions  affecting  his  credibility  and  also  to  prevent  an  ex- 
amination as  to  relevant  facts,  or,  indeed,  as  to  any  fact, 
whether  pertaining  to  his  testimony  in  chief  or  not.  This 
broad  view  of  the  scope  of  the  constitutional  exemption 
seems  to  be  the  one  entertained  by  Judge  Cooley,  Const. 
Lim.,  317,  but  it  is  not  in  harmony  with  the  decisions  in  this 
state  and  does  not  seem  to  us  to  be  sound  in  principle.  The 
statute  permits  the  accused  to  be  a  witness.  This  must  mean 
a  witness  generally  in  the  cause,  and  not  that  he  may  be  a 
witness  as  to  such  matters  only  as  to  which  he  may  choose 
to  testify.  This  being  the  construction  put  by  our  courts 
upon  the  statute,  there  is  no  constitutional  right  infringed  if 
the  accused,  having  elected  to  take  the  stand  as  a  witness,  is 
subjected  to  the  ordinary  rules  of  examination. 

The  range  and  extent  of  the  cross-examination  is  within 
the  discretion  of  the  trial  judge,  provided  only  that  it  relates 
to  relevant  matters  or  to  matters  affecting  credibility.  The 
trial  judge  may  properly  restrict  the  cross-examination  of 
accused  persons  within  narrower  limits  than  in  ordinary 
cases,  but  the  latitude  allowed  is  a  matter  for  the  trial  judge. 

The  questions  put  to  the  defendant  to  test  his  memory 
were  relevant  to  his  defense  of  insanity  and  were  plainly 
competent.  The  questions  tending  to  show  the  impleasant 
relations  between  the  witness  and  the  deceased  at  or  about 
the  time  of  the  homicide  were  relevant  on  the  question  of 
inducement  and  motive.  This  was  a  part  of  the  case  of  the 
People,  but  it  is  the  constant  practice  in  civil  and  criminal 
trials  to  permit  the  plaintiff  or  the  People  to  fortify  their 
own  case  by  facts  elicited  on  cross-examination  of  the  wit- 
nesses for  the  defense.  The  matter  is  subject  to  the  regula- 
tion and  discretion  of  the  trial  judge. 

There  was  no  error  therefore  in  permitting  these  questions 
to  be  asked.  That  the  answers  to  the  questions  respecting 
the  interview  between  the  defendant  and  his  wife  on  the  day 
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preceding  the  homicide  in  fact  did  him  no  haiiu  is  evident, 
since  the  same  transaction  had  been  brought  out  by  the  de- 
fendant's counsel  on  a  prior  examination  of  a  witness  for  the 
defendant. 

There  is  no  ground  for  interfering  with  the  judgment,  and 
it  should  be  affirmed. 

All  concur. 


Note. 

See  further,  as  to  the  effect  of  the  accnsed  becoming  a  witness  in  his  own 
behalf.  People  v.  Coartney,  31  Hun,  199;  IN.  Y.  Cr.  557;  affirmed  in  94 
K.  Y.  490;  1  N.  Y.  Cr.  573,  without  referring  to  this  point;  People  v.  Green- 
field, 23  Hun,  471;  People  v.  Crapo,  76  N.  Y.  288;  People  v.  Noelke,  29 
Hun,  467;  Pontius  v.  People,  82  N.  Y.  339,  350. 


Frank  W.  Miller,  Respondent,  v.  The  Union  Switch 

AND  Signal  Company,  Appellant. 

Court  of  Appeals^  March  15, 1892. 

1.  Appeal.    BefeMe. — ^Where  a  defendant  is  permitted  to  insist  upon  a 

defense  which  the  evidence  diyloses,  it  is  unjust,  upon  appeal,  to 
deprive  him  of  such  defense,  by  receding  from  the  construction  of  the 
pleadings  adopted  and  accepted  upon  the  trial  and  giving  them  a  con- 
trary construction. 

2.  Contract.    Construction. — The  dismissal  of  the  general  manager  from 

the  employment  of  the  company  was  held  to  be  a  mere  breach  of  the 
contract  and  not  a  termination  of  the  agreement  as  provided  for  in  the 
seventh  clause  thereof. 
8.  Pleadings.  Construction. — ^The  defendant  was  held  not  to  be  precluded 
by  the  pleadings  from  insisting  that  the  actual  termination  was  not  the 
one  contemplated  by  the  contract. 

Appeal  by  the  defendant  from  a  judgment  directed  by 
the  general  term  of  ^the  superior  court  of  the  city  of  New 
York  upon  a  verdict  directed  by  the  trial  court  in  favor  of 
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the  plaintiff,  and  upon  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  general  term. 

The  plaintiff,  as  assignee  of  Charles  R.  Johnson,  brought 
the  action  to  recover  $1,625  alleged  to  have  become  due  and 
payable  to  said  Johnson  under  a  written  contract  between 
him  and  the  defendant,  executed  September  20, 1886,  where- 
by it  was  agreed  in  substance  (1)  that  Johnson  should  be- 
come the  general  manager  of  the  defendant ;  (2)  defendant 
to  pay  him  a  salary  of  $4,500  per  year  ;  (3)  he  should  sell 
to  the  defendant  the  exclusive  right  to  use  all  his  inventions 
relating  to  the  signal  business,  and  also  the  right  to  use  the 
inventions  of  Henry  Johnson  relating  to  signal  switches^ 
then  or  thereafter  acquired  by  Charles  R.  Johnson,  and  (4) 
defendant  to  pay  him  $3,000  per  year  therefor  ;  (5)  employ 
Henry  Johnson  as  manager  of  its  works  at  $4,000  per  year  ; 
(6)  defendant  also  to  pay  Charles  R.  Johnson  in  addition  to 
the  above  ten  per  cent  net  profits  of  the  company. 

The  contract  further  provided  as  follows  : 

"  Seventh.  It  is  mutually  agreed  that  this  contract  shall 
continue  for  a  period  of  ten  years,  subject  to  termination  by 
either  party  however,  by  one  year's  notice  (in  writing)  to  the 
other  party  at  any  time  after  the  second  year,  or  by  the  death 
of  Charles  R.  Johnson,  or  by  his  permanent  inability  to  per- 
form  his  duties  as  general  manager." 

"  Eighth.  It  is  further  mutually  covenanted  and  agreed 
that  in  the  event  of  the  termination  of  this  agreement,  the 
said  company,  by  reason  of  the  expenditures  that  shall  have 
been  made  during  the  continuance  of  this  agreement,  shall 
have  a  license,  not  exclusive,  to  use  all  the  inventions  that 
may  have  been  used  in  carrying  on  the  business  of  the  com- 
pany, on  the  payment  of  sixty-five  hundred  dollars  per  year, 
said  sum  to  be  paid  quarterly  ;  and  shall  be  entitled  to  pur- 
chase from  the  said  Charles  R.  Johnson,  or  his  executors,  the 
exclusive  right  to  use  all  of  the  inventions  upon  as  favorable 
terms  as  he  or  his  executors  may  be  willing  to  grant  to  other 
parties." 
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^  Ninth.  This  agreement  to  take  effect  from  June  1, 1886, 
flo  f ar  as  the  management  of  the  business  is  concerned,  but 
to  take  effect,  so  far  9m  the  payments  are  concerned,  July  1, 
1886  ;  all  accounts  and  expenses,  and  all  details  with  refer- 
ence to  the  past  business  of  the  company  to  be  adjusted  dur- 
ing the  month  of  June." 

The  complaint  alleges  ^*  that  the  contract  continued  in 
existence  and  was  acted  upon  by  both  parties  thereto,  and 
the  said  Charles  R.  Johnson  continued  under  said  contract  to 
be  general  manager  of  the  defendant  company  down  to  the 
1st  day  of  March,  1888,  when  the  said  contract  was  terminated 
by  the  said  defendant  company,  and  the  said  Charles  R.  John- 
son was  notified  by  the  defendant  to  that  effect,  and  that  his 
services  would  be  no  longer  accepted  by  the  said  defendant 
after  the  Ist  of  March,  1888." 

*^  That  under  said  contract  the  defendant  had  used,  and 
was,  on  the  1st  day  of  March,  1888,  still  using,  and  has  since 
that  time  continued  to  use,  certain  appliances  invented  by 
said  Charles  R.  Johnson,  and  for  which  he  held  letters  patent, 
and  certain  other  inventions  'and  appliances  invented  by 
Henry  Johnson,  but  held  and  controlled  by  said  Charles  R. 
Johnson,  which  were  referred  to  in  said  contract ;  "  and 
further  alleges  that  there  was  due  to  Charles  R.  Johnson  on 
September  1,  1888,  to  be  paid  him  by  defendant  as  royalties 
under  the  contract,  $1,625  for  the  quarter  ending  that  day, 
and  specifies  the  particular  inventions  referred  to  in  the  con- 
tract. 

The  answer  admits  the  making  of  the  contract,  and  "  it 
admits  that  on  March  1,  1888,  it  dismissed  Charles  R.  John- 
son from  its  employ,"  denies  its  use  of  his  inventions  after 
that  date,  and  also  those  of  Henry  Jolmson. 

John  W.  Sustan^  for  appellant. 

George  W.  Miller^  for  respondent. 

Landon,  J. — The  theory  of  the  plaintiff's  action  is  that  the 
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contract  between  Charles  R.  Johnson  and  defendant  was 
terminated  March  1, 1888 ;  that  thereafter  the  defendant  con- 
tinued the  use  of  his  inventions  and  those  of  Henxy  Johnson^ 
and  thus  by  the  terms  of  the  eighth  provision  of  the  contract 
became  indebted  to  Charles  R.  Johnson  in  the  sum  of  $19625 
for  the  quarter  ending  September  1, 1888. 

The  defendant's  contention  is  that  the  dismissal  of  Charles 
R.  Johnson  from  its  employment  was  a  mere  breach  of  the 
eontract,  and  not  the  termination  of  it  provided  for  in  its 
seventh  clause,  and  therefore  the  eighth  clause  of  the  contract 
was  not  brought  into  operation. 

This  construction  of  the  contract  has  recently  been  upheld 
by  this  court,  in*  an  action  for  another  instalment  of  royalties 
under  the  contract  brought  by  Charles  R.  Johnson  against 
this  defendant.  Johnson  v.  Union  S.  &  S.  Co.,  42  St  Rep« 
887. 

This  construction  of  the  contract  requires  a  reversal  of  the 
judgment,  unless  such  a  termination  of  the  contract  as  brings 
its  eighth  clause  into  operation  is  admitted  upon  the  plead- 
ings. The  general  term  held  that  it  was  admitted.  In  con- 
struing the  pleadings  it  is  proper  to  notice  the  construction 
given  them  by  the  trial  court  in  this  respect. 

The  allegation  of  the  complaint  is  that  ^^  the  said  contract 
was  terminated  by  said  company,  and  the  said  Charles  R. 
Johnson  was  notified  by  the  defendant  to  that  effect,  and 
that  his  services  would  be  no  longer  accepted  by  the  said  de- 
fendant after  said  Ist  day  of  March,  1888." 

The  answer  contained  no  denial  of  these  allegations,  but 
contained  this  allegation :  ^^  It  admits  that  on  March  1, 1888, 
the  defendant  dismissed  Charles  R.  Johnson  from  its  em- 
ploy." 

Upon  the  trial  the  plaintiff's  counsel  contended  that  the 
pleadings  admitted  the  termination  of  the  contract.  The 
defendant's  counsel  contended  that  only  the  termination  of 
employment  was  admitted.  After  considerable  discussion 
the  defendant's  counsel  remarked  that  if  there  was  any  doubt 
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as  to  his  construction  of  the  pleadings  he  would  move  to 
amend  at  once.  The  plaintifTs  counsel  was  heard  upon  the 
motion  to  amend.  The  court  disposed  of  the  motion  by  this 
remark  :  ^^  There  is  nothing  in  this  case  or  in  the  pleadings 
that  prevents  your  alleging  here  that  whatever  termination 
there  was  was  not  the  termination  provided  for  by  covenant 
eight  of  the  contract."  Defendant's  counsel  then  said :  "  I 
only  asked  for  the  amendment  upon  the  assumption  that  there 
might  be  some  other  contention  made." 

There  was  no  question,  apart  from  the  allegation  in  the 
complaint  that  "  the  said  contract  was  terminated  by  said 
company,"  but  that  the  dismissal  of  Mr.  Johnson  was  what 
effected  the  alleged  termination. 

The  complaint  apparently  alleges  that  the  termination  of 
the  contract  was  thus  effected.  The  plaintiff  proved  upon 
the  trial  the  summary  and  peremptory  manner  in  which  he 
was  dismissed. 

The  trial  court,  therefore,  adopted  no  forced  or  strained 
construction  of  the  pleadings  when  it  held,  as  it  in  effect 
did,  that  there  was  nothing  in  them  to  preclude  the  defend- 
ant from  insisting  that  the  actual  termination  was  not  the 
one  contemplated  by  the  contract.  Except  for  such  a  con- 
struction of  the  pleadings,  justice  would  seem  to  indicate 
that  defendant's  motion  to  amend  the  answer  would  have 
been  gi-anted. 

With  that  construction  no  amendment  was  needed. 

The  defendant  was  permitted  to  insist  upon  the  defense 
which  the  evidence  disclosed.  It  would  be  unjust  now  upon 
appeal  to  deprive  the  defendant  of  that  defense,  by  receding 
from  the  construction  of  the  pleadings  adopted  and  accepted 
upon  the  trial,  and  giving  them  a  contrary  construction. 
Especially  is  this  so  in  view  of  the  fact  that  the  termination 
of  the  contract  alleged  in  the  complaint  is  as  consistent  with 
a  termination  which  does  not  call  the  eighth  clause  of  the 
contract  into  operation,  as  with  the  termination  which  does ; 
and  therefore   the  admission  in  the  answer  may  be  true 
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without  conceding  the  proposition  upon  which  the  plaintiff's 
right  to  recover  rests. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 


Stephen  Coubsey  et  al.^  Appellants,  v.  Johk  Mobtok 

et  cU.^  Respondents. 

Court  qf  Appeals,  March  15,  1892. 

1.  Assignment  for  creditors.    Fraud, — ^The  intentional  withholding  and 

secreting  of  assets  of  a  substantial  value  from  the  possession,  of  the 
assignee  is  a  fraud  upon  the  rights  of  creditors  and  renders  the 
assignment  void. 

2.  Same, — Where  the  acts  of  an  assignor  are  voluntary  and  necessarily 

operate  to  defraud  creditors,  he  must  be  deemed  to  have  intended  to 
defraud. 

3.  Same, — The  assignor  has  no  right  to  retain,  and  secrete  money  for  the 

purpose  of  using  it  in  effecting  a  compromise. 

4.  Same, — The  payment  of  such  money  to  the  assignee,  after  an  action  is 

brought  to  set  aside  the  assignment  as  fraudulent,  does  not  validate  it. 

Appeal  from  a  judgment  of  the  general  term,  fourth 
department,  affirming  a  judgment  entered  upon  the  report 
of  a  referee. 

Louis  Marshall^  for  appellants. 

Q-eorge  Barrow^  for  respondent  Smith. 

Goodelle  it  Nottingham^  for  respondents  Victor  and 
Achelis. 

Waters  <t  McLennan^  for  respondents  J.  &  T.  Morton. 

Haight,  J. — This  action  was  brought  to  set  aside  a  gen- 
eral assignment  for  the  alleged  benefit  of  creditors  upon  the 
ground  of  fraud. 
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John  and  Thomas  Morton  were  co-partners  engaged  in  the 
manufacture  of  shawls  under  the  firm  name  of  Morton 
Brothers,  at  Skaneateles,  N.  Y.  On  the  13th  day  of  Sep- 
tember, 1887,  they  executed  an  assignment  in  writing  to  the 
defendant  Sidney  Smith  of  all  their  property,  real  and  per- 
sonal, owned  by  them  as  co-partners  and  separately  and 
individually,  excepting  such  as  was  by  law  exempt  from 
levy  and  sale  under  execution,  in  trust  left  the  payment  of 
their  debts.  The  trust  created  by  the  assignment  was 
accepted  by  the  assignee  in  the  form  required  by  the  statute, 
and  the  assignment  was  then  delivered  to  the  attorney  who 
drew  it,  with  the  understanding  that  he  should  proceed  to 
New  York  with  the  assignor,  Thomas  Morton,  and  if  possible 
procure  from  Messrs.  Victor  &  Achelis  a  further  advance 
upon  the  stock  of  shawls  shipped  them,  and  in  case  of  their 
failure  to  procure  an  advance,  to  have  the  assignment 
recorded.  The  assignment  was  left  with  a  person  in  Syracuse 
by  the  attorney,  with  directions  to  record  the  same  if  he 
should  wire  him  so  to  do,  and  then  on  the  evening  of  that 
day  the  attorney,  with  Thomas  Morton,  proceeded  to  New 
York.  On  the  morning  of  the  next  day  they  attempted  to 
procure  the  advance  upon  the  shawls  and  failed,  and  there- 
upon the  attorney  telegppaphed  to  the  person  with  whom  he 
had  left  the  assignment  to  have  it  recorded,  and  the  same 
was  so  recorded  in  the  office  of  the  clerk  of  the  county  of 
Onondaga  on  the  afternoon  of  the  14th  day  of  September, 
1887,  and  thereafter,  and  on  the  5th  day  of  October  they 
executed  and  filed  an  inventory  and  schedule  of  their  assets 
and  liabilities  duly  verified  as  required  by  statute. 

The  complaint  alleges  that  the  said  assignors  have  omitted 
from  the  inventoiy  and  schedules  filed  by  them  in  the 
Onondaga  county  clerk's  office  a  large  amount  of  moneys 
for  the  purpose  of  defrauding  their  creditors.  This  allega- 
tion was  denied  by  the  answer. 

The  facts  upon  this  issue  are  without  substantial  dispute. 
They  are  as  follows :  On  the  morning  of  the  14th  of  Sep- 
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tember,  1887,  after  the  assignment  had  been  drawn  and 
executed  as  above  stated,  but  before  it  had  been  recorded  in 
the  clerk's  office,  John  Morton  drew  from  the  Skane^teles 
Bank  upon  the  firm  check  signed  by  him  $963.50,  and 
delivered  the  same  to  his  wife,  who  secreted  it  in  her  breast 
and  thus  retained  it  secreted  upon  her  person  for  about  eight 
months,  or  until  about  the  1st  day  of  May,  1888.  In 
delivering  the  money  to  his  wife  he  told  her  to  put  it  Away 
and  hold  it  until  he  called  for  it  again.  Before  drawing  the 
money  from  the  bank  Morton  had  a  talk  with  his  attorney  in 
reference  thereto,  and  asked  what  they  would  do  for  living 
expenses,  and  they  were  told  that  they  would  have  to  get 
along  as  best  they  could,  but  everything  they  had  must  go 
to  their  assignee.  Morton  then  asked  him  if  they  had  a 
right  to  pay  debts,  and  was  advised  that  they  had  a  right  to 
draw  the  money  before  the  assignment  was  delivered  and 
pay  just  and  bona  fide  debts  with  it.  John  Morton  testified 
that  in  March  previous  he  had  obtained  from  his  wife  the 
sum  of  $300,  moneys  which  she  had  saved  out  of  that  fur- 
nished her  by  him  for  household  expenses,  etc.,  and  that  when 
he  drew  the  money  fropi  the  bank  he  first  intended  to  repay 
his  wife  the  money  had  from  her,  but  afterwards  he  thought 
it  would  not  be  right  to  pay  her,  and  so  he  held  it  to  give  to 
any  one  that  it  belonged  to.  This  statement  he  subsequently 
changed,  and  testified :  "  When  I  changed  my  mind  in 
regard  to  paying  my  wife  I  expected  to  use  the  $963.50  to 
compromise  with  our  creditors."  On  the  21st  day  of 
January,  1888,  he  was  examined  in  supplementary  proceed- 
ings, and  on  that  occasion  testified  that  the  firm  had  no 
personal  property  aside  from  the  shawls  in  the  hands  of  the 
parties  in  New  York  and  no  money  in  the  bank,  but  upon  a 
further  examination  upon  the  3d  day  of  February  ther^fter 
admitted  that  he  had  the  $963.50  in  his  house  "  awaiting  for 
whoever  it  belonged  to." 

Thereafter  and  on  or  about  the  first  day  of  May,  upon  the 
demand  of  the  assignee,  the  money  was  paid  over  to  him. 
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This  was  about  four  weeks  before  the  trial  of  this  action. 
John  and  Thomas  Morton  testified  that  the  assignment  was 
made  for  the  purpose  of  gaining  time,  but  that  it  was  not 
made  with  the  intention  of  hindering,  delaying  or  defrauding 
creditors.  The  money  in  question  was  not  entered  upon  the 
inventory ;  the  attorney  who  drew  up  the  inventory  testified 
that  he  supposed  he  knew  all  the  circumstances  in  relation 
to  the  assets  as  well  if  not  better  than  the  Mortons  did  them- 
selves, and  that  he  made  up  the  schedules  without  consult- 
ing them. 

The  rule  is  that  the  intentional  withholding  and  so* 
creting  of  assets  of  a  substantial  value  from  the  possession 
of  the  assignee  is  a  fraud  upon  the  rights  of  creditors  and 
renders  the  assignment  void.  Shultz  t;.  Hoagland,  85  N.  T. 
464 ;  Talcott  v.  Hess,  81  Hun,  282 ;  Jselin  v.  Henlein,  16 
Abb.  N.  C.  78 ;  Chambers  v.  Smith,  88  St.  Rep.  213. 

The  claim  of  Mrs.  Morton  was  not  one  which  under  the 
circumstances  could  be  paid  out  of  the  assets  of  her  husband 
or  that  of  the  firm,  and  Morton  wisely  refrained  from  mak- 
ing use  of  the  money  drawn  from  the  bank  for  that  purpose. 
Coleman  t;.  Burr,  98  N.  Y.  17. 

Morton  first  tells  us  that  after  reaching  the  conclusion  not 
to  pay  his  wife  that  he  then  '^  held  it  to  give  to  any  one  that 
it  belonged  to."  But  he  knew  that  it  belonged  to  the  as- 
signee and  that  it  was  the  money  of  the  firm ;  that  he  and 
his  brother  had  made  a  general  assignment  of  all  of  their 
property ;  that  the  assignment  included  this  money,  and!  that 
he  had  been  advised  by  his  attorney  before  drawing  the 
money  that  everything  they  had  must  be  turned  over  to  the 
assignee;  that  if  any  debts  were  paid  they  must  be  bona  fide 
debts  and  paid  before  the  assi^^nment  was  delivered.  He 
had  not  used  the  money  to  pay  debts  before  the  assignment 
was  delivered;  he  had  never  used  it  to  pay  debts,  but  instead 
thereof  had  during  the  eight  months  that  intervened  after 
the  assignment  kept  the  same  secreted  upon  the  person  of 
his  wife. 
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It  is  said  that  the  money  was  omitted  from  the  inventoiy 
for  the  reason  that  it  was  made  up  by  the-  attorney  without 
consulting  the  Mortons,  and  John  says  he  supposed  the  money 
was  in,  but  it  was  signed  and  sworn  to  by  them.  John  says 
he  did  not  examine  it,  but  as  we  have  seen  as  late  as  January 
21, 1888,  in  giving  his  testimony  in  supplementary  proceed- 
ings,  John  still  insisted  that  they  had  no  personal  property 
aside  from  the  shawls  in  the  hands  of  the  parties  in  New 
York,  and  no  money  in  the  bank.  These  are  the  excuses 
given,  but  they  do  not  change  the  main  facts.  The  $963.50 
belonged  to  the  firm  and  was  omitted  from  the  inventory ; 
it  was  drawn  from  the  bank  after  the  assignment  was  ex- 
ecuted and  before  it  was  recorded  and  was  secreted  upon 
the  person  of  the  defendant  John  Morton's  wife  for  the 
space  of  about  eight  months  thereafter,  and  until  it  had  been 
discovered  in  legal  proceedings  instituted  for  that  purpose. 

Every  party  must  be  deemed  to  have  intended  the  natural 
and  inevitable  consequences  of  his  acts,  and  where  his  acts 
are  voluntary  and  necessarily  operate  to  defraud  others  he 
must  be  deemed  to  have  intended  the  fraud.  Coleman  v. 
Burr,  supra  ;  Cunningham  v.  Freeborn,  11  Wend.  240-252 ; 
Ford  V.  Williams,  24  N.  Y.  359 ;  Edgell  v.  Hart,  9  Id.  213 ; 
Wilson  V.  Robertson,  21  Id.  587-593. 

The  necessary  and  inevitable  consequences  of  the  acts  of 
Morton,  as  above  related,  were  to  deprive  the  creditors  of  the 
money  so  retained  by  him,  and  they  were  thus  defrauded 
out  of  that  which  belonged  to  them.  True,  he  says  he  did 
not  intend  to  hinder,  delay  or  defraud,  but  his  acts  neces- 
sarily did  defraud,  by  depriving  the  creditors  of  that  which 
belonged  to  them,  and  in  the  eye  of  the  law  he  must  be 
deemed  to  have  intended  that  which  he  knew  to  be  the 
inevitable  consequences  of  his  acts.  But  he  says  he  retained 
this  money  expecting  to  use  it  to  compromise  with  his 
creditors.  It  appears  that  after  the  assignment  an  effort 
was  made  on  the  part  of  his  attorney  to  bring  about  a  com- 
promise.    This  fact  does  not  change  the  character  of  that 
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transaction.  He  had  no  right  to  retain  and  secrete  the 
money  for  the  purpose  of  using  it  in  effecting  a  compromise. 
Whilst  a  creditor  has  the  right  to  make  a  statement  of  his 
financial  condition  and  ask  his  creditors  to  compromise,  an 
assignor  lias  no  right  to  secrete  a  part  of  his  assets  and  then 
induce  his  creditors  to  accept  a  less  sum  than  they  otherwise 
would,  under  a  supposition  that  the  whole  assets  had  been 
disclosed  in  the  inventory. 

The  money  retained  was  of  a  substantial  amount.  It  was 
substantially  all  of  the  assets  of  the  copartnership  that  were 
at  the  time  available.  There  was  real  estate,  but  it  appears 
to  have  been  heavily  encumbered  with  mortgages.  The 
shawls  manufactured  by  the  firm  had  been  shipped  to  deal- 
ers in  New  York  for  sale,  and  they  had  advanced  thereon  all 
that  they  could  be  induced  to.  There  was  some  office  fur- 
niture and  coal  on  hand,  and  four  hundred  pounds  of  wool, 
some  mill  supplies  and  mill  machinery,  and  $600  that  be- 
longed to  Thomas  Morton  individually.  These  were  the  as- 
sets. The  liabilities  exceeded  $20,000  in  amount.  It  will 
therefore  be  readily  seen  that  the  money  withheld  by  the 
defendant  John  was  an  important,  if  not  the  greater,  part 
of  the  assets. 

It  is  said,  however,  that  because  the  money  was  paid  over 
to  the  assignee  that  no  harm  has  been  done  to  the  creditors 
It  was  not,  however,  paid  over  until  after  this  action  was 
brought  and  nearly  ready  for  trial.  At  the  time  the  action 
was  brought  the  money  was  fraudulently  withheld  from  the 
assignee  and  the  assignment  was  then  void.  The  Mortons 
could  not  by  their  subsequent  acts  be  permitted  to  change 
the  rights  of  the  parties  as  they  then  existed.  To  do  so  would 
be  equivalent  to  saying  to  assignoi's  in  the  future  that  they 
could  retain  and  secrete  such  portion  of  the  assets  as  they  saw 
fit,  and  if  not  discovered  it  would  be  all  right,  but  if  dis- 
covered they  could  at  any  time  before  the  trial  turn  the 
same  over  to  the  assignee,  and  thus  maintain  the  validity 
of  their  assignment. 
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It  appears  to  us  that  the  exceptions  were  well  taken  to 
the  refusals  to  find  the  9th,  lOj^h  and  lO^th  requests,  and  to 
so  much  of  the  10th  finding  of  fact  as  related  to  the  matter 
discussed,  and  that  the  judgment  should  consequently  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

All  concur,  except  Bradley,  Vann  and  Bbown,  JJ., 
dissenting. 

Bbadley,  Vaitk  and  Brown,  J  J.,  dissenting  were  of  the 
opinion  that,  while  the  general  term  might,  with  great 
propriety,  have  reversed  the  judgment  upon  the  ground  that 
the  findings  of  the  referee  were  opposed  to  the  weight  of 
evidence,  still,  as  there  was  some  evidence  to  support  the 
referee's  conclusion,  this  court  could  not  interfere. 


KOTE. 

As  to  effect  of  wltholdlng  assets  upon  the  assignment,  see  Fay  v.  Grant, 
63  Hun,  44;  Rothschild  o.  Salomon,  52  Id.  486;  Illinois  W.  Co.,  v.  Payne, 
68  Id.  608;  Chambers  v.  Smith,  60  Id.  248;  Servis  v.  Holwede,  68  Id.  602; 
Wilcox  V.  Payne,  55  Id.  607;  Victor  v.  Nichols,  47  Id.  635;  Acker  v.  Letand, 
109  N.  Y.  5;  Blain  o.  Pool,  47  Hun,  633;  Phillips  v.  Tucker,  Id.  631;  Paa- 
savant  v.  Cantor,  62  Id.  623. 
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Otto  Schmidt,  Respondent,  v.  The  Steinway  and  Hun- 
ter's Point  Railway  Company,  Appellant 

Court  qf  Appeals,  March  15,  1892. 

1.  Negligence,    Degree  cf  care, — ^A  company  is  only  required  to  use  such 

reasonable  precautions  to  prevent  accidents  as  would  ordinarily  be 
adopted  by  careful,  prudent  persons  under  like  circumstances.  It  is 
not  required  to  use  every  possible  precaution  to  avoid  injury  to  others. 

2.  Same.    Submission  to  jury, — ^Where  the  evidence  fails  to  establish  neg- 

ligence on  the  part  of  the  company,  the  submission  of  the  question  to 
the  jury  is  error. 

Appeal  from  a  judgment  of  the  general  term,  second 
department,  affirming  a  judgment  entered  on  a  verdict. 

George  W.  Stevensy  for  appellant. 

M,  L.  TaumSy  for  respondent. 

Haight,  J. — This  action  was  brought  to  recover  damages 
for  a  personal  injury. 

The  plaintiff  was  in  the  employ  of  one  George  H.  Smith, 
a  contractor,  and  was  engaged' in  digging  a  trench  for  a 
sewer  along  Steinway  avenue  in  Long  Island  City,  parallel 
to  and  by  the  side  of  the  defendant's  horse  railroad  in  that 
avenue.  At  about  six  o'clock  in  the  afternoon  of  June  1, 
1888,  the  men  engaged  in  excavating  the  trench  were 
directed  to  erect  a  banier  around  the  excavation.  This  was 
done  by  laying  planks  across  the  trench,  standing  sections  of 
sewer  pipe  on  either  side  and  placing  planks  on  top  thereof 
to  form  a  g^ard  rail  around  the  trench. 

The  plaintiff  remained  in  the  trench  and  assisted  in  adjust- 
ing the  plank  on  which  the  sewer  pipe  was  placed  which 
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subsequently  fell.  The  plank  was  twelve  inches  in  width, 
whilst  the  pipe  that  was  placed  thereon  was  fifteen  inches  in 
diameter.  The  pipe  was  placed  within  a  foot  and  a  half  to 
two  feet  from  the  rail  of  the  defendant's  track.  At  this 
instance  one  of  the  defendant's  cars  passed  along  the  track, 
and  the  pipe  fell  into  the  trench  upon  the  plaintifif,  causing 
the  injury  for  which  this  action  was  brought. 

It  is  claimed  on  behalf  of  the  plaintiff  that  the  car  in  passing 
struck  the  sewer  pipe,  causing  it  to  tip  over  and  fall.  Whilst 
on  behalf  of  the  defendant  it  is  claimed  that  the  car  did  not 
hit  the  pipe,  and  that  it  toppled  over  in  consequence  of  the 
vibration  caused  from  the  car,  or  from  the  caving  of  the  earth 
on  the  side  of  the  trench  underneath  the  plank. 

The  witness  Preiser  says  that  the  car  struck  the  pipe, 
whilst  policeman  Burden  testified  that  he  was  riding  upon 
the  car,  sitting  upon  the  front  seat  next  to  the  sewer ;  that 
he  heard  no  crash,  felt  no  jar,  and  did  not  notice  that  the  car 
struck  the  pipe,  but  he  saw  the  pipe  topple  over  and  fall. 

The  only  theory  upon  which  the  defendant  could  be 
charged   with  negligence  is  that  the  driver    ran  his    car  ^ 

against  the  pipe,  knocking  it  over. 

The  evidence  to  'which  we  have  referred  required  the 
submission  of  that  question  to  the  jury,  which  found  for  the 
plaintiff  and  we  must,  therefore,  on  this  review,  assume  that 
the  pipe  was  struck  by  the  passing  car. 

But  was  the  company,  or  the  company's  driver,  at  fault? 
There  is  no  substantial  dispute  as  to  the  circumstances.  The 
driver  approached  with  his  car  to  the  place  where  the  excava- 
tion commenced  and  then  stopped.  Three  pipes  were  stand- 
ing in  line  by  the  side  of  the  excavation.  A  car  had  just 
passed  them  without  hitting.  The  conductor  of  the  car 
looked  along  the  side,  and  thought  there  was  sufficient  space 
to  pass.  The  foreman  of  the  contractor  signalled  the  driver 
to  come  on,  and  thereupon  he  drove  along  with  his  horses 
upon  a  walk,  passing  two  of  the  sewer  pipes,  but  striking  the 
third.     All  of  the  witnesses  agree,  including  the  plaintiff. 
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that  the  car  was  stopped  and  did  not  advance  until  the 
signal  was  given,  except  the  foreman  who  thinks  that  this  car 
did  not  stop,  but  that  the  one  in  advance  did.  He  however, 
does  not  claim  to  be  certain,  and  concedes  that  he  made  a 
motion  with  his  arm  for  the  car  to  come.  The  plaintiff  had 
only  worked  two  days,  and  was  not  much  acquainted 
with  the  men.  He  says  that  he  saw  a  big,  tall  man  standing 
there,  and  he  gave  commands  for  the  cars  to  stop  or 
start ;  that  he  had  seen  the  man  that  day  and  the 
day  before  doing  that.  He  further  stated:  "He  was 
not  in  our  gang  of  workmen."  And  the  witness  Preiser 
said  he  was  not  one  of  their  workmen.  All  of  the 
other  witnesses  agree  that  it  was  Moses  Smith,  the  foreman 
and  Smith  himself  states  that  there  was  no  one  there  to  tell 
the  cars  to  come  on  or  stop  but  himself,  and  that  he  generally 
did  that  by  giving  motions  with  his  arm.  It  will  be  observed 
that  whilst  the  plaintiff  and  witness  Preiser  state  that  the 
man  who  gave  the  signal  to  advance  was  not  a  fellow  work- 
man of  theirs,  they  do  not  say  that  it  was  not  the  foreman 
Smith.  This  is  the  only  variance,  if  such  it  can  be  consid- 
ered, in  the  evidence. 

It  is  quite  apparent  that  the  driver  of  the  car  proceeded 
upon  the  signal  of  the  foreman  of  the  contractor,  under  a 
supposition  that  the  sewer  pipes  had  been  properly  placed  a 
sufficient  distance  from  the  track  to  allow  his  car  to  pass 
without  hitting.  It  is  said  that  he  must  have  known  that 
men  were  working  in  the  trench  ;  that  he  could  have  seen 
the  pipe  standing  by  the  side  of  the  sewer,  and  that  he  should 
have  taken  other  precautions  to  avoid  the  accident ;  that  he 
should  have  measured  the  distance,  and  made  sure  that  his 
car  would  not  hit  the  pipe. 

This  view  appears  to  have  been  taken  by  the  general  term, 
the  presiding  judge  saying  that  the  company  owed  extreme 
vigilance  in  the  management  of  its  cars  and  this  duty  was 
increased  by  the  excavation.  We  do  not,  however,  under- 
stand the  rule  to  be  as  broad  as  there  stated. 


122     SCHMIDT  v.  STEINWAY  &  H.  P.  RY.  CO. 

Opinion  of  the  Court,  by  HAiaHT,  J. 

A  careful  man  is  guided  by  a  reasonable  estimate  of 
probabilities.  His  precaution  is  measured  by  that  which 
appears  likely  in  the  usual  course  of  things.  The  rule  does 
not  require  him  to  use  every  possible  precaution  to  avoid 
injury  to  others.  He  is  only  required  to  use  such  reasonable 
precautions  to  prevent  accidents  as  would  ordinarily  be 
adopted  by  careful,  prudent  persons  under  like  circumstances. 
Barker  v.  Savage,  45  N.  Y.  191 ;  Ray  on  Negligence,  13S. 

Had  the  pipe  stood  in  front  of  the  defendant's  car  so  that 
the  driver  could  have  seen  that  the  car  must  necessarily 
strike  it,  a  different  question  would  have  been  presented. 
The  pipe  was  not  so  placed.  It  was  negligently  placed  by 
the  employees  of  the  contractor  so  near  the  track  that  it  was 
hit  by  the  car,  but  the  driver  standing  upon  the  platform, 
looking  at  it  from  that  position,  could  not  see  that  his  car 
would  hit.  He  proceeded  under  the  signal  of  the  foreman 
with  the  supposition  that  the  employees  of  the  contractor  had 
placed  it  a  sufficient  distance  to  permit  the  passage  of  his  car, 
and,  under  the  circumstances,  it  does  not  appear  to  us  that  it 
was  necessary  for  him  to  stop  and  measure  before  proceedings 
and  that  he  is  chargeable  with  negligence  because  of  his 
failure  so  to  do.  He  but  did  what  every  other  man  would 
have  done  under  like  circumstances. 

We  are,  therefore,  of  the  opinion  that  the  evidence  failed 
to  establish  negligence  on  the  part  of  the  defendant,  and 
consequently  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Bradley,  Vank  and  Brown,  JJ., 
dissenting. 

Vann,  J. — ^I  dissent  upon  the  ground  that  it  was  for  the 
jury  to  say  whether  the  driver  exercised  the  care  required  by 
the  circumstances,  when,  after  coming  to  a  full  stop,  he  drove 
on  "  pretty  fast,  at  a  good  gait,"  standing  in  the  middle  of 
the  platform,  without  looking  to  see,  or  getting  in  a  position 
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where  he  could  see  whether  his  car  would  strike  the  section 
of  sewer  pipe,  or  whether  there  was  any  one  in  the  trench 
who  might  be  injured,  or  taking  any  precaution  to  prevent 
injury  to  those  engaged  in  making  the  excavation. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event. 


Note. 

See  farther,  Carlson  v.  Phoenix  Bridge  Co.,  55  Hun,  485;  Bnrke  o.  Wither- 
bee,  96  N.  Y.  665;  Prohst  v.  Delamater,  100  N.  Y.  272;  Fuchs  v.  S.  Mfg. 
Co.,  58  Hon,  611;  McGoldrick  v.  Metcalf,  87  N.  Y.  St.  Bep.  611;  Eage  o. 
Rob  Boy  Co.,  51  Id.  519;  Ballard  v.  Hitchcock  Mfg.  Co.,  Id.  188;  Beaudin 
V.  C.  y.  R.  B,  Co.,  60.  Id.  581;  Jacobson  v.  Cornelius,  52  Id.  877. 


Fbakk  T.  La  Croy,  Respondent,  v.  The  New  York,  Lakb 
Erie  &  Western  Railroad  Company,  Appellant. 

Covrt  qf  Appeals^  March  15, 1892. 

Reyersing  57  Hun,  67. 

1.  Jfoster  and  9ervanU    £u/e«.—Where  the  failure  of  an  employe  to  obey 

the  rules,  of  whose  existence  he  has  actual  knowledge,  occasions  the 
accident,  he  whose  neglect  is,  in  jMirt  at  least,  responsible  for  it, 
cannot  require  the  employer  to  compensate  him  for  his  injuries. 

2.  Same, — ^Nor  can  he,  even  in  the  absence  of  printed  instructions,  require 

his  employer  to  make  goo^  to  him  the  damages  resulting  from  an 
injury  which  could  not  have  been  sustained,  if  he  and  his  co-employes 
had  observed  that  reasonable  care  and  caution  which  their  experience 
suggested  and  the  situation  demanded. 

Appeal  from  judgment  of  the  general  term,  fifth  depart- 
ment, entered  on  an  order  affirming  a  judgment  entered  on 
the  verdict  of  a  jury. 

James  H.  Stevens^  Jr.^  for  appellant. 

John  Q.  Record^  for  respondent. 
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Parker,  J. — April  25, 1887,  a  train  crew,  of  which  the 
plaintiff  was  a  member,  consisting  of  an  engineer,  fireman, 
conductor  and  four  brakemen,  undertook  to  take  a  train  of 
forty  cars  loaded  with  coal  from  Brockwayville  to  Bradford, 
a  distance  of  between  sixty  and  eighty  miles. 

One  of  the  rules  of  the  company  then  in  force  relating  to 
the  duties  of  brakemen  provided  that  they  should  "  assist  in 
the  shifting  and  making  up  trains,  and  before  starting  must 
test  the  hand  brakes,  and  see  that  they  are  in  proper  condi- 
tion and  work  easily,  and  see  that  the  train  signals  are  in 
good  order  and  ready  for  immediate  use." 

Before  starting  this  train  from  Brockwayville  the  brake- 
men,  of  whom  the  plaintiff  was  one,  did  not,  nor  did  any  of 
them,  test  the  hand  brakes.  Soi  when  the  train  moved  out, 
whether  they  were  in  good  working  order  or  not  the  brake- 
men  were  not  informed.  At  Johnsonburg,  about  twenty- 
eight  miles  distant,  the  cars  were  usually  inspected,  but  on 
this  occasion  such  precaution  was  omitted,  although  the 
train  was  on  a  side  track  for  nearly  two  hours.  But  such 
omission  did  not  prompt  the  brakemen  to  test  the  brakes, 
although  it  appears  from  their  testimony  that  with  such 
heavily  laden  cars  the  brakes  frequently  got  out  of  order 
after  a  train  has  started  towards  its  destination.  Until  the 
train  reached  Freeman's  Switch  each  of  the  four  brakemen 
had  charge  of  the  brakes  on  ten  cars,  the  plaintiff  having 
charge  of  the  last  ten.  At  that  place  one  of  the  brakemen 
was  injured,  and  thereafter  the  plaintiff  took  charge  of  the 
last  twenty  cars  of  the  train.  From  Crawford's  Junction 
there  is  a  down  grade  in  the  direction  in  which  the  train 
was  running  for  a  distance  of  nearly  six  miles,  averaging 
over  100  feet  to  the  mile.  At  some  places  the  incline  is 
greater  than  at  others,  and  there  are  a  number  of  sharp 
curves  and  some  reverse  curves. 

The  plaintiff's  witnesses  unite  in  testifying  that  the  grade 
was  so  steep  and  the  curves  so  numerous  that  in  order  to 
take  a  train  of  forty  loaded  cars  down  it  was  necessary  to 
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Lave  from  thirty  to  thirty-five  brakes  in  good  working  order. 

It  also  appeared  that  these  brakemen  had  more  or  less  ex- 
perience in  taking  trains  down  Shanty  Hill,  and  that  the 
plaintiff  had,  in  the  capacity  of  brakeman,  taken  part  in  run- 
ning  trains  np  and  down  this  hill  for  seven  or  eight  years 
prior  to  the  date  of  the  accident. 

Yet  when  Crawford's  Junction  was  reached,  from  which 
point  this  steep  descent  began,  with  full  knowledge  of  the 
dangers  incident  to  an  attempt  to  take  such  a  train  down 
without  having  thirty  or  thirty-five  bmkes  in  good  working 
condition,  and  well  knowing  that  the  brakes  on  heavily 
loaded  cars  are  apt  to  get  out  of  order  while  a  train  is  in 
motion,  neither  the  plaintiff  nor  his  associate  brakemen  had 
made  any  effort  to  test  the  brakes  for  the  purpose  of  ascer-. 
taining  whether  they  were  in  condition  to  do  the  work  about 
to  be  required  of  them. 

As  the  train  left  Crawford's  Junction  the  brakemen  com* 
menced  to  set  the  brakes,  and  then,  according  to  their  testi- 
mony, ascertained  for  the  first  time  that  a  number  of  them 
would  not  work.  But  it  was  then  too  late  to  either  repair 
them  or  sidetiack  the  cars  having  the  defective  brakes,  as 
was  the  custom,  for  the  train  was  beyond  control.  Realiz- 
ing the  danger  of  the  situation,  the  brakemen  employed 
their  best  efforts  to  check  the  rapid  movement  of  the  train, 
but  without  avail,  and  its  speed  kept  on  increasing  until  it 
was  running  at  the  rate  of  sixty  miles  an  hour,  when  the 
greater  portion  of  the  train  was  thrown  from  the  track,  the 
cars  piled  on  top  of  each  other,  resulting  in  great  loss  of 
property  to  the  defendant  and  personal  injury  to  the  plain- 
tiff. 

It  is  the  contention  of  the  plaintiff,  who  was  one  of  the 
responsible  actors  in  the  occurrences  which  resulted  in  such 
serious  damage  to  the  property  of  the  defendant,  that  it  should 
also  respond  to  him  in  damages  for  his  personal  injuries. 

It  is  not  contended  that  the  defendant  omitted  to  provide 
suitable  rules  and  regulations  for  the  management  of  its 
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railroad,  nor  that  it  omitted  to  employ  competent  and  skill- 
ful men  to  keep  its  railroad  apparatus  in  proper  working 
order  and  to  operate  its  trains,  and  if  it  had  appeared  that  its 
rules  and  regulations  had  heen  put  in  possession  of  these 
several  brakemen,  with  instructions  to  read  and  observe 
them,  this  case  would  have  been  brought  within  the  rule 
laid  down  in  Byrnes  v.  The  N.  Y.,  L.  E.  &  W.  R.  R.  Co., 
118  N.  T.  251 ;  22  St.  Rep.  936,  and  the  defendant  absolved 
from  liability.  But  in  the  absence  of  such  proof,  the  learned 
trial  court  reached  the  conclusion  that  if  the  plaintiff  did 
not  have  actual  knowledge  of  the  existence  of  the  rules,  he 
could  not  be  held  responsible  for  his  failure  to  test  the 
brakes,  and  might  recover.  That  question  he  submitted  to 
the  jury,  who  found  in  favor  of  the  plaintiff. 

We  shall  first  consider  whether  there  was  any  evidence 
authorizing  the  jury  to  find  that  the  plaintiff  did  not  have 
knowledge  of  the  rule  of  the  company,  which  undisputedly 
he  failed  to  obey,  for  if  not,  the  refusal  to  dismiss  the  com- 
plaint was  error. 

The  plaintiff's  evidence  in  that  regard  is  as  follows  : 

"  Q.  In  your  caboose  you  had  a  little  book  of  instructions ; 
Mr.  Bowen's  Book  of  Instructions,  didn't  you  ?    A.  No,  sir. 

"Q.  Look  at  that  and  see  if  you  recognize  that?  Counsel 
presents  book  to  witness.  A.  I  saw  one  of  them.  We 
didn't  have  none  in  the  caboose.  I  had  seen  them  before. 
I  knew  the  company  had  such  books,  because  John  Bums 
when  I  was  braking  for  him  had  one.  He  was  my  con- 
ductor. 

"  Q.  Where  did  he  keep  them  ?  A.  He  had  them  in  his 
de^k.  In  the  trunk  in  the  baggage  car.  I  had  seen  these  a 
great  many  times.  I  knew  that  they  had  them.  I  knew 
that  they  had  been  used  during  the  last  time  I  was  in  the 
service  of  the  company. 

"  Q.  That  stated  what  the  duties  of  the  different  persons 
were ;  conductors,  engine-men  and  flagmen,  etc.  ?  A. 
Yes,  sir. 
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^*Q.  The  trainmen  had  access  to  it;  they  had  an  oppoiv 
tunity  of  seeing  that  and  reading  that  ?    A.  Yes^  sir. 

"  Q.  You  read,  don't  you  ?    A.  Yes,  sir. 

^^  Q.  Have  you  read  in  that?  A.  I  read  one  at  one  time  ; 
the  only  one  I  saw. 

"  Q.  How  long  before  you  got  hurt  that  you  read  one  of 
these  books  ?    A.  It  was  five  or  six  years.  , 

**  Q.  Did  they  give  you  any  book ;  furnish  you  any  book  ? 
A.  No,  sir. 

"  Q.  Nor  rules  ?    A.  No,  sir. 

"  Q.  Now,  you  understand  that  the  duties  were  contained 
in  this  book,  of  course?  A.  I  didn't  understand  a  great 
deal  of  it,  because  I  just  read  over  one  or  two  pieces  in  it. 
I  understood  there  was  printed  in  that  the  duty  of  each  man ; 
the  brakemen,  and  engineers  and  conductors." 

In  this  connection  we  quote  the  evidence  of  the  conductor, 
who  was  called  on  the  part  of  the  plaintiff,  and  was  in  charge 
of  the  train  at  the  time  of  the  accident. 

"  Q.  Do  you  recognize  this  as  a  guide-book,  a  book  of  rules 
of  the  defendant? 

"  Counsel  presents  book  to  witness. 

"  A.  Yes,  sir ;  it  was  in  force  then.  At  page  83  is  a 
specification  of  the  duties  of  the  flagman. 

"  Q.  Did  you  have  in  your  caboose  one  of  these  books  of 
Mr.  Bowen's  bearing  date  June  1,  1883?  A.  There  was 
one  of  the  books  in  the  caboose,  in  the  desk.  One  was 
generally  kept  there  in  the  caboose,  and  was  there  at  this 
time.  I  don't  know  how  long  it  had  been  there.  We  gener- 
ally had  one  upon  the  train  to  which  all  these  employees  had 
access.  Th^se  I  understand  to  be  a  duplicate  of  the  rules 
and  regulations  f ui'nished  the  employees  of  the  company;  the 
duties  of  freight  brakeman  I  find  on  page  83." 

It  will  be  observed  that  the  witness,  in  the  course  of  his 
testimony,  said  with  reference  to  this  book  of  rules,  that 
when  John  Burns  was  his  conductor  he  (Burns)  kept  it  in 
his  desk  in  the  baggage  car ;  that  witness  had  seen  it  a  great 
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many  times ;  knew  they  had  it  in  use  during  the  time  he 
was  in  the  service  of  the  company ;  that  the  trainmen  had 
access  to  it ;  and  an  opportunity  of  seeing  it  and  reading  it ; 
that  he  could  read,  and  had  read  one  ;  and  further  strength- 
ened the  positiveness  of  his  statement  by  asserting  the  fact 
that  ihe  book  stated  the  several  duties  of  the  positions  of 
conductor,  enginemen,  flagmen,  etc. 

Now,  in  the  testimony  so  far  quoted  there  is  nothing  which 
contradicts,  or  tends  to  contradict,  his  assertion  that  he  had 
seen  the  book ;  had  read  it  and  knew  that  it  stated  the  duties 
of  the  different  grades  of  employees.  * 

On  being  recalled,  the  plaintiff  testified  as  follows : 

"  Q.  Was  you  ever  furnished  one  of  these  books  ?  A.  No, 
sir. 

"  Q.  And  requested  and  required  to  read  it?  A.  No,  sir ; 
never. 

"  Q.  Anything  ever  said  to  you  about  it  by  your  employer? 
A.  No,  sir. 

"  Q.  Yet  you  knew  it  was  one  of  the  books  of  the  company 
and  contained  the  train  rules  ?    A.  Yes,  sir." 

This  evidence  it  will  be  observed  does  not  in  any  way 
contradict  or  vary  that  previously  given.  The  plaintiff  de- 
clares that  he  was  not  furnished  with  a  book  of  rules,  nor 
that  he  did  not  see  one  or  have  access  to  it.  He  asserts  that 
he  was  not  requested  or  required  to  read  it,  nor  that  he  did 
not  in  fact  read  it.  The  apparent  object  of  this  testimony 
was  to  show  that  the  company  did  not  bring  the  rules  to  his 
attention  in  the  manner  it  should  have  done.  But  the 
question  we  are  considering  is  not  whether  the  defendant 
properly  promulgated  the  rules  as  to  the  plaintiff,  but 
whether  they  in  fa<3t  came  to  his  knowledge,  and  we  think 
the  evidence  permits  no  other  inference  than  that  they  did. 
As  the  failure  to  obey  the  rules  occasioned  the  accident  the 
plaintiff,  whose  neglect  was  in  part,  at  least,  responsible  for 
it,  cannot  require  the  defendant  to  compensate  him  for  his 
injuries. 
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Had  he  been  unacquainted  with  the  printed  rules  we  think 
he  should  not  have  recovered.  Neither  the  plaintiff  nor  his 
associate  brakeman  can  offer  as  an  excuse  for  their  conduct 
that  they  were  without  adequate  experience  in  the  handling 
of  trains,  or  unfamiliar  with  the  duties,  or  with  the  dangers 
ioeident  to  running  a  heavy  train  down  Shanty  Hill.  They 
had  been  long  employed  in  that  work  ;  knew  that  the  brakes 
were  liable  to  get  out  of  order  while  a  heavily  loaded  coal 
train  was  moving  over  such  grades  ;  were  fully  acquainted 
with  this  particular  railroad,  the  plaintiff  having  been  a 
brakeman  on  it  between  seven  and  eight  years,  and  under- 
stood fully  the  danger  of  attempting  to  take  a  train  consisting 
of  forty  cars  loaded  with  coal  down  Shanty  Hill  with  less 
than  thirty  or  thirty-five  brakes  in  good  condition. 

It  follows  that  in  the  absence  of  printed  instructions  the 
plaintiff  and  the  rest  of  the  train  crew  well  knew  that  their  duty 
•to  their  employer  and  a  proper  regard  for  their  own  personal 
safety  made  it  incumbent  upon  them  to  know  before  reaching 
the  point  where  the  steep  descent  began,  which  continued 
for  nearly  six  miles,  whether  the  train  contained  the  requisite 
number  of  brakes  to  properly  check  its  speed,  and  as  a 
necessary  consequence  the  plaintiff  cannot  require  the  de- 
fendant to  make  good  to  him  the  damages  resulting  from  an 
injury  which  could  not  have  been  sustained  had  he  and  his 
co-employees  observed  that  reasonable  care  and  caution 
which  their  experience  suggested  and  the  situation  de- 
manded. 

The  judgment  should  be  reversed. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event. 

All  concur,  except  Bradley  and  Vann,  JJ.,  dissenting. 


NOTJC. 

See  Abel  v.  President,  etc.,  of  D.  &  H.  0.  Co.,  ante^  and  note. 
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The  People  of  the  State  of  New  York,  Respondent  v. 

Henby  C.  Fai^ning,  Appellant. 

Court  qfAppeaU^  March  22,  1802. 

1.  Appeal.    Chargc—lt  is  the  duty  of  the  trial  judge,  in  a  criminal  case, 

to  present  the  evidence  to  the  jury  in  such  light  and  with  such  com- 
ments as  will  enable  them  to  see  its  relevancy  and  pertinency  to  the 
particular  issue  upon  which  it  was  admitted  and  be  better  qualified  to 
appreciate  its  character  and  weight  and  determine  its  credibility. 

2.  5ame.— But  it  should  be  done  in  a  fair  and  impartial  manner,  with  due 

regard  to  the  rights  of  the  defendant,  and  a  serious  and  anxious  desire 
for  their  preservation. 
8.  Same.    Exceptions. — An  exception,  on  a  criminal  trial,  which  does  not 
affect  the  substantial  rights  of  the  defendant,  furnishes  no  ground  for 
anew  trial. 

Appeal  from  judgment  of  the  New  York  general  sessions 
convicting  defendant  of  the  crime  of  murder  in  the  first 
degree. 

Louis  Meyer ^  for  appellant. 

Henry  B.  B.  Stapler^  for  respondents. 

Peckham,  J. — A  full,  careful  and  deliberate  examination 
of  the  very  bulky  record  in  this  case  satisfies  us  that  there 
is  no  reason  for  a  reversal  of  this  judgment  on  the  ground 
that  justice  requires  a  new  trial.  There  is  not  a  shred  of 
evidence  upon  which  to  base  a  theory  of  the  suicide  of  the 
deceased.  It  is  perfectly  clear  she  was  killed  by  someone, 
and  we  think  the  evidence  shows  in  a  satisfactory  manner 
that  the  defendant  is  that  person.  Between  half  after  nine 
and  ten  o'clock  on  the  evening  of  April  18, 1891,  a  witness 
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who  was  passing  along  Ninety-sixth  street  on  his  way  west 
from  Third  to  Fourth  avenue  in  New  York  saw  a  man  run- 
ning on  the  other  side  of  the  street  and  very  soon  thereafter 
the  witness  heard  groans,  and  almost  immediately  a 
woman  came  towards  him  whose  cheek  was  bloody  from  a 
cut  in  or  near  her  neck.  The  woman  said  something  to  him, 
and  he  thereupon  turned  and  assisted  her  to  a  drug  store  on 
the  corner  of  Third  avenue  and  Ninety-sixth  street.  He 
was  on  the  inside  of  the  north  sidewalk,  and  went  east  and 
aided  the  woman  by  putting  his  right  arm  under  her  left  arm, 
and  he  noticed  that  it  was  the  left  side  of  her  neck  that  was 
cut  and  bleeding.  They  proceeded  to  the  drug  store,  where 
he  seated  her  on  a  chair  and  in  a  moment  she  fell  from  it 
on  the  floor  and  almost  immediately  died.  An  ambulance 
was  sent  for,  the  signal  for  which  was  received  at  9.59 
o'clock,  and  in  the  course  of  a  few  moments  it  arrived  with 
a  surgeon. 

The  latter  upon  an  immediate  inspection  of  the  woman 
found  that  she  was  dead  and  her  body  was  taken  to  the 
station  house,  where  a  post  mortem  examination  was  made, 
which  revealed  a  wound  from  four  and  a  half  to  five  and  a 
half  inches  long  just  below  the  angle  of  the  jaw  and  which 
caused  the  woman's  death.  The  latter  half  of  the  wound 
was  rough  and  jagged.  What  the  coroner's  physician  called 
the  external  jugular  was  cut  and  the  cause  of  her  death  was 
the  hemorrhage  resulting  therefrom.  The  physician  said 
from  his  experience  a  wound  made  as  this  one  would  be  more 
likely  to  be  made  by  a  second  party,  as  a  person  cutting 
himself  always  cuts  downwards  and  directly  across  and 
severs  the  windpipe,  and  in  this  case  the  windpipe  was  not 
cut. 

The  woman  thus  killed  was  one  Emily  Taylor,  who  was 
between  88  and  40  years  of  age.  She  had  been  married,  but 
her  husband  died  about  two  years  prior  to  this  time  and  she 
had  been  living  ever  since,  and  up  to  about  two  weeks  before 
the   killing,  with  the  defendant  as  his  mistress.    They 


182  THE  PEOPLE  v.  FANNING. 

Opinion  of  the  Court,  by  Peckham ,  J. 

separated  because  defendant  was  out  of  work  and  had  no 
means  to  support  her  and  they  were  behind  in  their  rent 
and  had  been  notified  to  paj  or  leave.  The  defendant  and 
his  friend  McMullin  went  to  board  at  the  Harlem  House 
and  had  a  room  together.  The  defendant  had  a  wife  and 
children,  but  his  wife  had  separated  from  him  when  she 
learned  he  was  intimate  with  this  other  woman,  and  had 
gone  to  her  father's  to  live.  The  defendant  was  very  fond 
of  this  mistress  and  felt  badly  when  he  was  compelled  to 
separate  from  her.  On  the  evening  in  question  he  had  left 
his  friend  about  6  or  6:80  o'clock,  and,  as  the  friend  says, 
did  not  return  to  the  hotel  until  12  o'clock  and  then  he  in- 
formed his  friend  that  he  had  killed  Mrs.  Taylor.  He  told 
his  friend  that  he  had  killed  her  by  cutting  or  "  jabbing " 
her  with  a  razor,  "  that  keen  narrow  razor,  you  know,"  and 
had  then  thrown  it  away  on  the  plaza  at  Fourth  avenue  and 
Ninety-sixth  street,  in  the  bushes.  The  evidence  of  this 
witness  was  of  course  the  most  important  in  the  case,  and 
he  was  subjected  to  a  very  rigid  and  exhaustive  cross-exam- 
ination. The  evidence  shows  quite  conclusively  that  he  was 
a  drinking  man  and  was  frequently  drunk,  and  the  defendant 
was  himself  addicted  to  intemperate  drinking. 

This  witness  also  said  that  he  had  heard  defendant  say 
that  if  he  could  i\pt  have  or  possess  Mrs.  Taylor,  none  other 
should,  and  he  also  told  the  witness,  who  noticed  that  he 
was  seemingly  low  spirited,  that  there  was  murder  in  his 
heart.  These  conversations  took  place  soon  after  they  went 
to  the  Harlem  House  and  but  a  short  time  before  the  killing. 
If  the  witness  were  believed,  the  case  of  the  People  was 
made  out  when  taken  in  connection  with  the  other  evidence, 
and  accordingly  upon  the  argument  here  the  defendant's 
counsel  laid  great  stress  upon  the  inherent  improbability  of 
the  story  as  a  reason  for  dismissing  it  from  the  case,  and  in 
that  event  he  claimed  there  should  of  necessity  be  a  reversal 
of  the  judgment.  There  are  many  circumstances  in  proof 
each  of  which  may  be  somewhat  slight  in  itself,  but  alto- 
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gether  they  serve  to  quite  strongly  corroborate  the  evidence 
of  the  witness.  The  defendant  and  he  were  always  on  good 
terms  and  no  motive  has  been  even  attempted  to  be  shown 
for  this  infamous  perjury  of  the  witness  if  his  account  be  un- 
ture.  The  defendant  himself  can  think  of  none  and  alleges 
none.  It  is  quite  unnecessary  to  'mention  in  detail  these 
various  collateral  circumstances  of  corroboration,  but  there 
is  one  outside  of  and  beyond  them  which  seems  overwhelm- 
ing in  its  force. 

The  witness  says  the  defendant  described  the  razor  with 
which  he  committed  the  crime  as  "  that  keen,  narrow  razor," 
and  that  he,  the  witness,  had  frequently  seen  it  in  the  pos- 
session of  the  defen^nt,  and  had  shaved  with  it  himself. 
The  defendant  on  the  very  evening  of  the  homicide  told  the 
witness  that  after  using  it  he  had  thrown  it  over  in  the  plaza 
at  Ninety-sixth  street  and  Fourth  Avenue  in  the  bushes. 
The  witness  had  a  conversation  with  the  detectives  on  that 
same  evening,  and  immediately  or  soon  after  the  defendant's 
arrest,  and  from  what  was  told  them  by  him,  one  of  the  de- 
tectives went  to  the  plaza  to  hunt  for  a  razor,  and  there,  in 
almost  the  exact  spot  described  by  defendant  to  the  witness, 
the  "  narrow,  keen  razor  "  was  found.  The  defendant  denies 
the  whole  conversation  and  also  denies  the  ownership  of  the 
razor,  and  denies  that  he  ever  saw  it,  or  used  it  as  sworn  to 
by  the  witness. 

It  is  clear,  however,  that  the  officer  went  to  the  exact  spot 
where  the  razor  was  found,  and  that  he  went  there  in  conse- 
quence of  what  he  was  told  to  do  by  the  witness,  and  that 
he  went  there  to  find  a  razor.  Where  did  the  witness  get 
the  information  ?  He  says  he  got  it  from  the  defendant,  and 
there  is  no  other  source  from  which,  as  the  evidence  appears, 
he  could  have  got  it. 

Again,  the  razor  which  was  found  was  somewhat  broken  or 
nicked  in  the  blade  ;  a  portion  of  the  metal  was  knocked  off 
or  out  of  it.  The  ambulance  surgeon  who  made  an  examin- 
ation of  the  body  of  the  deceased  immediately  after  its  re- 
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moval  to  the  station  house,  discovered  on  the  outside  of  and 
lying  upon  the  dress,  and  on  the  left  side  of  the  breast,  a 
small  piece  of  steel,  dull  in  color,  edges  decidedly  thin  and 
somewhat  ragged,  and  it  looked  as  if  it  might  be  a  piece  of 
a  razor,  and  was  about  a  third  the  size  of  the  nail  of  the  little 
finger  of  the  witness,  and  when  he  saw  the  razor  it  impressed 
the  witness  as  if  it  might  have  been  a  fragment  thereof,  not 
filling  the  entire  space  of  the  break  in  it,  however.  The 
witness  would  not  say  that  it  certainly  was  the  case,  but  that 
inference  from  all  the  facts  is  most  reasonable.  It  is  quite 
apparent  from  a  perusal  of  the  whole  evidence  that  the 
People  made  out  a  case  which  was  very  strong  indeed. 

The  evidence  as  to  an  alibi  on  the  part  of  the  defendant 
would,  if  believed,  have  made  out  a  defense.  The  defendant 
denied  that  he  ever  made  any  confession  of  the  crime,  and 
denied  its  commission  and  gave  evidence  tending  to  show  that 
he  was  in  another  part  of  the  city  at  about  the  time  of  the 
commission  of  the  crime.  The  evidence  of  the  so-called  alibi 
was  very  unsatisfactory,  loose  and  vague. 

The  issue  thus  made  up  between  the  People  and  the  de- 
fendant was  presented  to  the  jury  in  a  fair  charge  on  the 
part  of  the  court.  The  counsel  for  the  defendant  claims  that 
the  trend  of  the  whole  charge  was  unfavorable  to  the  defen- 
dant, and  on  that  account  he  urges  that  justice  requires  a  new 
trial.  If  he  means  that  the  issue  in  the  case  was  unfairly  or 
improperly  presented  by  the  learned  judge  to  the  jury,  or 
that  the  defendant  did  not  have  the  benefit  of  a  full  present- 
ation of  his  theory  of  the  case  and  of  his  defense  to  the  charge, 
we  think  the  counsel  is  entirely  mistaken  in  that  view. 

In  a  criminal  case  we  think  the  judge  has  the  right,  and 
indeed  it  is  his  duty  to  present  the  evidence  to  the  jury  in 
such  light  and  with  such  comments  that  the  jury  may  see  its 
relevancy  and  pertinency  to  the  particular  issue  upon  which 
it  was  admitted  and  thus  be  better  qualified  to  appreciate  its 
character  and  weight  and  to  determine  its  credibility.  These 
questions  are  for  the  jury,  but  it  is  proper  that  a  judge  should 
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assist  the  juij  in  marahalling  the  evidence  so  that  they  may 
the  more  readily  and  intelligently  come  to  a  conclusion 
which  shall  be  satisfactory  to  themselves,  consistent  with  the 
evidence  and  in  accordance  with  the  law.  The  jndge  should 
do  this  in  a  fair  and  impartial  manner,  having  due  regard  to 
the  rights  of  the  defendant,  and  with  a  serious  and  anxious 
desire  for  their  preservation,  but  he  should  not  refrain  from 
a  just,  accurate  and  clear  presentation  of  the  evidence  to  the 
jury  simply  because  when  so  presented  it  may  fairly  be  re- 
garded by  the  jury  as  bearing  hardly  upon  the  accused.  A 
careful  reading  of  the  charge  of  the  court  in  this  case  con- 
vinces us  that  the  duty  of  the  court  was  performed  ably  and 
fairly. 

Throughout  the  length  of  his  charge  it  is  plainly  perceived 
that  the  rights  of  the  defendant  were  fully  protected  and 
such  evidence  as  he  had  was  brought  to  the  notice  of  the 
jury.  The  absolute  right  of  the  jury  to  be  the  sole  judges 
of  the  fact  and  their  duty  to  disregaixl  any  opinion  which 
they  might  think  the  court  had  formed  in  the  case,  if  con- 
trary to  their  own,  was  presented  to  them  in  language  which 
it  was  impossible  for  them  to  mistake  or  misunderstand. 

We  have  looked  at  the  exceptions  taken  by  counsel  for 
defendant  and  none  of  them  is  of  sufficient  importance  to 
warrant  the  reversal  of  the  judgment.  The  evidence  relat- 
ing to  the  suici(fe  of  the  husband  of  the  deceased  about  two 
years  prior  to  the  killing  of  the  deceased  was  probably  inad- 
missible, but  it  was  not  of  any  importance.  The  fact  that 
the  deceased  woman  and  the  defendant  lived  in  adulterous 
intercourse  for  some  time  prior  to  the  death  of  the  former 
was  proved  and  the  defendant  admitted  it,  and  the  fact  that 
the  husband  committed  suicide  had  no  bearing  on  the  defend- 
ant's case.  There  was  no  proof  that  the  defendant  had  any- 
thing to  do  with  it  and  it  became  a  wholly  immaterial  circum- 
stance. Under  §  542  of  the  Criminal  Code,  which  directs  the 
court  to  give  judgment  without  regard  to  technical  errors 
or  to  exceptions  which  do  not  affect  the  substantial  rights  of 
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a  party,  we  must  hold  that  the  exception  furnishes  no  ground 
for  a  new  trial. 

Upon  the  whole  case  we  are  satisfied  that  justice  has  been 
done  and  that  no  errors  occured  which  were  prejudicial  to  the 
defendant  and  the  judgment  must,  therefore,  be  affirmed. 

All  concur. 


NOTB. 

'  See  Hnrlbnrt  v.  Hurlbnrt,  128  N.  T.  420. 


Frank  Johnson,  Respondent,  v.  Netherlands  American 
Steam  Navigation  Company,  Appellant. 

* 

Court  qf  Appeals,  March  22,  1802. 

1.  Master  and  nertanU — ^Where  the  owner  of  a  yessel  is  to  furnish  the 

steam-power  and  a  man  to  run  the  winch,  and  the  stevedore  is  to  be 
paid  a  stipulated  price  per  ton  for  unloading  the  vessel,  but  to  have  no 
power  to  order,  direct,  discharge  or  control  the  winch-driver  further  than 
to  signal  to  him,  by  way  of  the  gangwayman,  when  to  hoist  or  lower, 
go  ahead  or  come  back,  the  wlnchman  is  not  the  servant  of  the  steve-. 
dore. 

2.  Same, — Nor  does  the  fact  that  the  n^inchman  receives  orders  from  the 

gangwayman  when  to  hoist  and  when  to  lower,  under  the  circumstances 
of  this  case,  operate  to  change  the  latter*  s  relations  to  the  owner  as  his 
servant. 

Appeal  from  a  judgment  of  the  general  teim,  second  de- 
partment, affirming  the  judgment  entered  on  a  verdict. 

Joseph  A,  Shoudy^  for  appellant. 

Charles  J.  Patterson^  for  respondent. 

Haight,  J. — This  action  was  brought  to  recover  damages 
for  a  personal  injury.    Upon  the  trial  there  was  some  con- 
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flict  in  the  testimony,  but  as  settled  by  the  verdict  the  facts 
are  as  follows :  The  plaintiff  was  a  gangwajrman  in  the  em- 
ploy of  one  Lithman,  a  stevedore,  engaged  in  unloading  the 
defendant's  steamship,  P.  Calland.  Under  the  agi'eement 
the  stevedore  was  to  be  paid  a  stipulated  price  per  ton  for 
unloading  the  vessel,  the  defendant  to  furnish  the  steam 
power  and  a  man  to  run  the  winch.  The  winchman  furnished 
by  the  defendant  was  a  sailor.  The  plaintiff,  as  gangway- 
man,  gave  the  signal  to  the  winchman  to  go  ahead  or  back 
up  as  the  persons  engaged  in  unloading  the  vessel  miglit  re- 
quire. The  men  in  the  hold  of  the  vessel  had  loaded  nine 
bags  of  coffee,  and  the  plaintiff  had  given  the  signal  to  the 
winchman  to  go  ahead.  This  was  accomplished  by  the  rope 
winding  around  the  drum  of  the  winch.  The  hoist  had  pro- 
ceeded until  the  cargo  had  nearly  reached  the  combing  of  the 
vessel,  when  the  rope  ran  off  from  the  drum  of  the  winch 
onto  the  axle.  The  winchman  then  stopped  and  called  the 
attention  of  the  plaintiff  to  the  fact  that  the  rope  was  foul 
upon  the  axle  of  the  winch.  The  plaintiff  then  supported 
the  hoist  by  means  of  a  burton  hook,  after  which  he  took 
hold  of  the  rope  to  lift  it  from  the  axle  onto  the  drum,  but 
in  order  to  do  this  had  to  have  the  winch  turned  back  so  as 
to  loosen  the  rope.  He,  therefore,  gave  direction  to  the 
winchman  to  "  come  back,"  but  instead  of  turning  back  the 
winchman  went  ahead,  drawing  the  hand  of  the  plaintiff 
against  the  drum  cutting  off  some  of  his  fingers. 

It  is  claimed  that  Lithman  was  an  independent  contractor 
having  charge  of  all  the  men  engaged  in  unloading  the  vessel, 
and  that  the  defendant  is  not  liable  for  the  negligent  act  of 
servants  working  under  his  direction.  The  question  is  as  to 
whether  the  winchman  was  the  servant  of  Lithman,  and  con- 
sequently the  co-servant  of  the  plaintiff.  Lithman  testified 
that  he  was  paid  by  the  ton ;  that  the  vessel  furnished  the 
steam  power  and  a  winch-driver.  This  is  the  evidence  as  to 
the  contract  with  the  defendant.  It  does  not  appear  that  he 
had  the  power  to  order,  direct,  discharge  or  control  the  winch- 
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driver  farther  than  to  signal  to  him  by  way  of  the*  gangway- 
man  when  to  hoist  or  lower,  go  ahead  or  come  back.  It  con- 
sequently does  not  appear  to  us  that  the  winchman  could  be 
regarded  as  the  servant  of  Lithman. 

It  is  quite  apparent  that  it  was  the  intention  of  the  de- 
fendant to  retain  charge  of  the  steam  power  and  winch  and 
operate  it  through  its  own  servants  and  employees.  And 
the  fact  that  the  winchman  received  orders  from  the  plaintiff 
when  to  hoist  and  when  to  lower  under  the  circumstances  of 
this  case  does  not  operate  to  change  his  relations  to  the  de- 
fendant as  its  servant.  Sullivan  v,  Tioga  Railroad  Company, 
112  N.  Y.  643,  647 ;  21  St.  Rep.  827 ;  Sanford  v.  Standard 
Oil  Co.,  118  N.  Y.  571;  29  St.  Rep.  855;  Kilroy  v.D.  &  H. 
C.  Co.,  121  N.  Y.  22 ;  30  St.  Rep.  724 ;  Butler  v.  Townsend, 
126  N.  Y.  105 ;  36  St.  Rep.  508. 

The  judgment  should  be  afiirmed,  with  costs. 

All  concur,  except  Follbtt,  Ch.  J.,  Pabkeb  andLANDOK, 
J  J.,  dissenting. 


KOTK. 

As  to  when  the  relation  of  master  and  servant  exists,  see  Butler  v.  Town- 
send,  126  N.  Y.  105;  Wood  v.  Watertown,  58  Hun,  2ft8;  Kilroy  r.  D.  A  H. 
C.  Co.,  121  N.  Y.  22;  Beatty  v.  Thilemann,  16  Daly,  20;  Diringer  o.  Moyni- 
han,  33  N.  Y.  St.  Rep.  603;  Slater  v.  Mersereau,  64  N.  Y.  138;  Devlin  v. 
Smith,  89  Id.  470. 
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Edwin  L.  Thomas,  Respondent,  v.  James  P.  Stewabt 

et  ah^  Impleaded,  etc.^  Appellants. 

Court  qf  Appeals,  March  22,  1892. 

1.  Principal  and  agent.    Authority. — ^An  architect,  who  is  employed  by 

the  owner  as  his  agent  and  representative  in  the  erection  of  a  building, 
has  authority  to  consent  to  the  substitution  of  material  inferior  to  that 
called  for  by  the  contract. 

2.  Contract    Building. — ^Where,  by  a  building  contract,  payments  are 

only  to  be  made  upon  oertiflcates  of  an  architect,  the  latter*  s  refusal  to 
give  to  the  contractor  a  certificate,  as  required,  if  based  upon  an  unrea- 
sonable requirement,  will  furnish  no  protection  to  the  owner. 

S.  Scune. — ^Where,  under  a  building  contract  by  which  the  contract  price  Is 
to  be  paid  in  installments,  a  demand  is  made  by  the  contractor  for  the 
installment  due,  and  payment  is  refused,  jthe  contractor  may  lawfully 
refuse  to  go  on  with  the  contract. 

4.  Same. — ^In  such  case,  if  the  installment  is  not  due,  the  contractor  Is  in 
default,  and  the  lienors,  who  claim  under  him,  are  entitled  to  a  recovery 
only  to  the  extent  of  the  difPerence  between  the  amount  unpaid  at  the 
date  of  such  default  and  the  sum  required  to  complete  the  contract. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court  in  the  second  judicial  department,  affirming  a 
judgment  entered  on  the  decision  of  the  court  on  trial  at 
special  term.  • 

This  was  an  action  for  the  foreclosure  of  a  mechanic's  lien 
filed  under  the  general  act  against  certain  property  in  the 
city  of  Yonkers  belonging  to  the  defendant  Sahagian.  Other 
lienors,  who  were  joined  as  defendants,  appeared  and  asserted 
their  claims  by  answer  duly  served  upon  the  owner. 

By  a  contract  dated  September  28, 1888,  the  firm  of  Stewart 
&  Edmonds  agreed  to  furnish  the  materials  and  do  the  work 
required  by  the  carpenter's  plans  and  specifications  to  erect 
a  four  story  brick  building  for  Mr.  Sahagian,  who   agreed  to 
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pay  therefor  the  sum  of  $6,176,  in  four  payments ;  each  to  be 
made  on  the  certificate  of  the  architect ;  the  first  of  f  1,500 
when  the  building  was  enclosed  and  the  roof  on ;  the  second, 
of  like  amount,  when  the  floors  were  laid,  "  paititions  set 
and  ready  for  mason ;  "  the  third  of  $1,600  when  the  windows 
were  in  "  and  standing  trim  *  *  *  on,"  and  the  fourth 
of  $1,576  when  the  contract  was  completed  and  the  building 
accepted.  The  first  paj^ment  was  made  without  objection, 
and  the  refusal  of  the  owner  to  make  the  second  resulted  in 
a  refusal  of  further  performance  by  the  contractors.  Each 
party  to  the  contract  claimed  that  the  other  made  tJie  first 
default,  and  the  trial  court  foimd  against  the  owner  on  that 
issue.  The  contractors  abandoned  the  contract  March  5, 
1889,  and  the  next  day  made  a  general  assignment  for  the 
benefit  of  their  creditors  to  the  defendant  Stewart.  March 
28,  1889,  the  owner  caused  notices  to  be  served  upon  the  con- 
tractors and  their  assignee  requiring  them  to  complete  the 
contract  according  to  the  plans  and  specifications,  and  on  their 
omitting  to  do  so,  although  there  was  no  provision  in  the 
contract  on  the  subject,  he  completed  it  himself  at  an  expense 
of  $3,989.  He  conceded  a  recovery  to  the  extent  of  the 
difference  between  that  sum  and  the  amount  unpaid  on  the 
contract,'  which  is  enough  to  protect  the  plaintiff,  but  not 
enough  to  fully  pay  all  of  the  other  lienors. 

The  trial  judge  found  that  by  the  15th  of  February,  1889, 
the  contractors  had  performed  all  the  work  and  furnished  all 
the  materials  required  to  entitle  thefh  to  the  second  payment, 
and  that  they  demanded  a  certificate  from  the  architect 
accordingly,  but  that  he  wrongfully  and  unreasonably  refused 
to  give  them  one.  They  also  demanded  the  second  payment 
from  the  owner,  after  informing  him  of  the  facts,  but  he  re- 
fused to  pay  any  part  thereof  without  the  certificate  of  the 
architect,  and  soon  after  they  refused  to  complete  the  build- 
ing. 

Upon  the  request  of  the  defendant  it  was  further  found  that 
at  the  time   of  the  abandonment  oi  the  contract  the  con- 
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tractors  ^*  had  not  made  and  set  in  each  partition  back  of  each 
water  closet  a  four  by  ten  inch  ventihitor  with  round  tin 
ventilator  in  each  closet  and  extended  two  feet  aboye  the 
roof,  as  required  by  the  specifications  ; "  that  thej  ^^  had 
not  placed  in  the  cellar,  beneath  the  girders,  the  two  locust 
posts,"  as  so  required  ;  and  that  window  frames  made  of 
Cottonwood  "  were  put  in  without  the  knowledge  or  consent" 
of  the  owner.  The  court  refused  to  find  upon  the  like  request 
that  several  other  things  required  by  the  specifications  had 
not  been  done. 

The  appellant  does  not  ask  for  a  reversal  of  the  judgment, 
but  for  a  modification  thereof  by  deducting  all  that  was  al- 
lowed against  him,  except  the  difference  between  the  amount 
unpaid  and  the  cost  of  completion. 

Joseph  F.  Daly^  for  appellant. 

Ralph  JE.  Prime^  John  H.  Fergvson  and  Matt.  H,  Ellis^ 
for  respondents. 

Vann,  J. — If  the  second  instalment  was  due  when  the 
demand  of  payment  was  made  by  the  contractors,  they  could 
lawfully  decline  to  go  on  with  the  contract,  because  the 
owner  had  refused  performance  on  his  part.  Graf  v.  Cun- 
Bingham,  109  N.  Y.  369 ;  Schwartz  v.  Saunders,  46  111.  18. 
If  the  second  instalment  was  not  then  due,  the  contractors 
were  in  default,  and  the  lienors,  who  claim  under  them,  are 
entitled  to  a  recovery  only  to  the  extent  conceded  by  the 
owner,  or  to  the  difference  between  the  amount  unpaid  at 
the  date  of  such  default  and  the  sum  required  to  complete 
the  contract.  Van  Clief  v.  Van  Vechten,  180  N.  Y.  671 ; 
42  St.  Rep.  736 ;  Malbon  v.  Birney,  11  Wis.  108. 

By  the  terms  of  the  agreement  the  second  payment  was 
to  become  due  when  the  floors  were  laid,  ^'  partitions  set  and 
ready  for  mason."  The  owner  claims  that  the  contractors 
failed  in  performance,  to  the  extent,  necessary  to  entitle 
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them  to  the  second  payment,  bj  omitting  several  things 
quired  by  the  plans  and  specifications.  The  lienors  claim 
that  the  features  omitted  were  waived  by  the  architect,  pie- 
vented  by  the  owner  or  not  required  to  be  done  as  a  condi- 
tion precedent  to  the  second  payment,  and  evidence  was 
given  in  support  of  the  ckim,  but  the  court  made  no  specific 
finding  upon  the  subject.  The  use  of  cottonwood  in  certain 
window  frames,  required  to  be  made  of  pine,  was  not  denied, 
but  one  of  the  contractors  testified  that  on  hearing  that  the 
architect  objected,  he  went  to  see  him  and  said  that  cotton-* 
wood  could  be  used  as  well  as  pine ;  that  they  were  merely 
skeletons,  and  were  covered  over  with  pine  casings  on  the 
outside  and  inside.  After  hearing  this  explanation  the 
architect  said :  ^^  You  may  use  those  frames,  but  bring  no 
more  cottonwood  on  the  job.  The  witness  further  testified 
that  no  cottonwood  was  used  after  that,  except  that  some 
balusters  were  turned  for  use  on  the  rear  piazza,  but  they 
were  no  part  of  the  work  required  to  be  done  prior  to  the 
second  payment.  According  to  the  evidence  of  another 
witness  no  cottonwood  whatever  was  brought  on  the  prem- 
ises after  the  architect  objected.  The  architect  testified 
that  he  allowed  certain  window  frames  made  of  cottonwood 
to  be  put  in,  provided  the  contractors  would  use  no  more 
cottonwood  in  the  building,  but  he  claimed  that  after  that 
more  window  frames  of  the  same  kind  were  put  in  against 
his  protest.  When,  however,  he  was  asked  to  certify  that 
the  second  payment  was  due,  he  did  not  mention  this  as  an 
objection,  but  based  his  refusal  upon  other  grounds. 

There  was  other  testimony  tending  to  corroborate  the 
theory  of  either  side  upon  the  question  of  consent  to  the 
change,  which  thus  became  a  question  of  fact  for  the  trial 
court  to  determine,  and  it  wiU  be  presumed,  in  support  of 
the  finding  that  the  second  payment  was  due,  that  the 
court  found  in  favor  of  the  lienors  upon  this  issue.  Os- 
trander  v.  Hart,  130  N.  T.  406;  Thomson  v.  Bank  of 
British  North  America,  82  N.  Y,  1 ;  Bumap  v,  Nat.  Bank  of 
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Potsdam,  96  Id.  125.  But  the  appellant  insists  that  the 
architect  had  no  right  to  suhstitute  an  inferior  article 
without  the  consent  of  the  owner,  and  the  authorities  sup- 
port that  position*  Glacius  v.  Black,  50  N.  Y.  145 ;  Bigler 
V.  The  Mayor,  9  Hun,  258. 

The  court,  however,  found  upon  evidence  that  is  not 
printed  in. the  case,  but  which  it  is  expressly  stipulated 
proved  the  fact,  ^^  that  said  Sahagian  employed  the  said 
George  Rayner  as  his  architect  and  servant  to  superintend 
the  work  of  erecting  said  house  and  the  doing  of  the  work 
thereof,  and  the  said  Rayner  did  so  superintend  such  work 
and  the  erecting  of  such  house."  The  contract  provided 
that  all  work  was  to  be  done  to  the  satisfaction  of  the 
architect,  and  the  owner  told  one  of  the  contractors  that 
everything  was  left  with  the  architect.  Inasmuch  as  Mr. 
Rayner  was  not  only  the  architect,  but  was  also  the  agent  of 
the  owner  and  represented  him  in  the  erection  of  the  build- 
ing, we  think  that  he  had  authority  to  consent  to  the  substi- 
tution complained  of.  The  fact  that  the  change  was  made 
without  the  knowledge  or  consent  of  the  owner,  as  found  by 
the  court,  evidently  means,  when  the  context  is  considered, 
without  his  personal  knowledge  or  consent. 

It  is  further  insisted  that  injustice  was  done  the  owner 
because  the  contractors  failed  to  put  two  locust  posts  in  the 
cellar  beneath  the  girders,  as  required  by  the  specifications.^ 
The  object  of  those  posts  were  to  support  the  girders,  which 
in  turn  support  the  partitions  that  were  to  be  set  and  ready 
for  the  mason  before  the  second  instalment  became  payable. 
While  there  was  nothing  in  the  specifications  to  indicate 
when  the  posts  were  to  be  put  in,  as  the  object  in  putting 
them  in  was  to  support  the  partitions,  it  is  reasonable  to 
conclude  that  it  was  contemplated  by  the  parties  that  they 
were  to  be  placed  in  position  before  the  partitions  were 
built.  The  contractors,  however,  were  only  to  do  the 
carpenter  work.  They  had  nothing  to  do  with  the  mason 
work,  which  the  owner  was  to  do  himself.     Evidence  was 
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given  tending  to  show  that  the  locust  posts  could  not  be 
put  in  because  the  cellar  was  not  sufficiently  excavated  to 
permit  it,  and  the  stone  foundations  upon  which  they  were 
to  rest  were  not  built,  all  of  which  was  mason  work.  The 
conti  actors,  therefore,  put  in  temporary  posts  so  that  they 
could  go  on  with  their  work,  and,  according  to  the  evidence, 
this  was  the  only  practicable  course.  The  architect  did  not 
include  the  omission  to  put  in  permanent  posts  among  his 
reasons  for  declining  to  give  a  certificate.  We  do  not  think 
that  the  owner  can  take  advantage  of  his  own  omission,  nor 
justly  complain  because  work  was  not  done,  when  the  failure 
to  do  it  was  owing  to  himself.  Smith  v.  Norris,  120  Mass. 
58;  Welch  v.  Sherer,  93  111.  64;  Chamley  v.  Honig,  74 
Wis.  168. 

The  specifications  required  the  contractors  "  to  make  and 
set  in  partition  back  of  each  water  closet  a  four  by  ten  inch 
ventilator."  The  trial  judge  found  that  these  were  not  put 
in,  but  he  refused  to  find  that  the  partitions  were  not  prop- 
erly set  and  ready  for  the  mason  on  that  account.  The 
specifications  do  not  provide  when  the  ventilators  were  to 
be  put  in,  nor  whether  they  were  to  be  behind  lath  and 
plaster,  or  behind  wood.  They  were  not  a  part  of  the 
partition,  but  were  to  be  "  set  in  "  it,  presumptively  after 
the  partition  was  erected.  Some  witnesses  testified  that  if 
^hey  were  put  in  and  plastered  over,  the  plaster,  having  no 
"  clinch,"  would  not  adhere  thoroughly,  and  that  the  proper 
way  was  to  put  them  behind  wood,  so  that  they  would  be 
accessible  for  repairs  and  other  purposes,  without  tearing 
away  the  lath  and  plaster.  Evidence  was  also  given,  without 
objection,  to  the  eflfect  that  they  should  be  put  in  after  the 
masons  had  done  their  work  of  plastering  the  partitions. 
Other  witnesses  testified  that  they  should  be  lathed  and 
plastered  over,  so  that  they  could  not  be  seen,  and  that  this 
was  the  usual  way.  The  architect  was  of  this  opinion,  but 
he  gave  no  such  direction  to  the  contractors,  and  did  not  say 
so  when  he  refused  the  certificate,  nor  allude  to  the  ven- 
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tilators  in  any  way.  This  oonflict  in  the  evidence  justified 
the  finding  of  the  trial  court  in  favor  of  the  lienors  upon 
this  subject  and  its  refusal  to  find  as  requested  by  the  owner. 
Access  to  the  ventilators  was  ^  matter  of  some  importance, 
and  in  the  absence  of  any  provision  in  the  specifications  or 
instruction  from  the  architect,  it  was  reasonable  to  conclude 
that  the  contractors  had  the  right  to  put  wood^  instead  of 
lath  and  plaster,  over  the  open  spaces  in  which  the  ventilators 
were  to  be  placed. 

The  observations  already  made  apply  to  the  other  alleged 
omissions  on  the  part  of  the  contractors,  none  of  which  were 
specifically  relied  upon  by  the  learned  counsel  for  the  owner, 
either  in  his  oral  argument  or  in  his  pomto.  As  the  pay- 
ments  were  to  be  made  upon  the  certificate  of  the  architect, 
his  refusal  to  certify  that  the  second  instalment  was  due  is 
relied  upon  as  a  conclusive  defense  to  the  efforts  of  the 
lienors  to  enforce  their  claims  in  excess  of  the  amount  con- 
ceded by  the  owner  to  be  due. 

According  to  the  evidence  of  the  contractors  they  made 
four  demands  of  the  architect  for  a  certificate  that  they  were 
entitled  to  the  second  payment.  On  the  occasion  of  the 
first  demand  he  refused  because  the  door  jambs  were  not  set. 
Thereupon  the  contractors,  although  claiming  that  the  door 
jambs  were  not  a  necessary  part  of  completing  the  house  to 
the  laying  of  the  floors  and  the  setting  of  the  partitions, 
proceeded  to  set  the  door  jambs,  when  they  again  demanded 
a  certificate,  but  the  architect  said  that  he  would  not  issue 
one  until  the  back  piazza  was  up.  The  contractors  insisted 
that  this  was  not  required,  because  it  was  outside  of  the 
house,  but,  notwithstanding,  they  put  it  up  and  laid  the 
floors  therein.  When  the  certificate  was  next  demanded, 
the  architect  refused  it  because  the  piazza  was  not  finished. 
They  informed  the  owner  of  what  they  had  done  and  that 
the  architect  would  not  give  a  certificate  and  asked  him  to 
pay  them,  but  he  refused,  stating  that  he  did  not  know  any- 
thing about  it  and  that  everything  was  left  with  the  architect. 

01 
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A  witness  testified  to  a  statement  made  by  the  architect,  al- 
though the  latter  denied  it,  that  in  drawing  the  contract  he 
had  made  the  first  and  second  payments  too  large,  thus 
suggesting  a  personal  reason  for  his  persistent  refusal.  There 
was  no  request  to  find  that  the  piazza  was  not  finished.  We 
think  that  the  evidence  warranted  the  finding,  as  made  by 
the  trial  court,  that  the  architect  unreasonably  withheld  the 
certificate.  While  it  may  have  been  proper  to  require  the 
piazza  to  be  erected  and  the  floor  thereof  laid,  so  that  progress 
of  erection  should  be  uniform  inside  and  outside  of  the  build- 
ing, it  does  not  seem  reasonable  to  require  the  piazza  to  be 
finished  at  a  period  when  no  part  of  the  interior  was  finished. 
The  second  payment  was  earned  when  the  floora  were  laid 
and  the  partitions  set,  ready  for  the  masons.  This  did  not 
include  the  completion  of  the  back  piazza,  either  by  specific 
mention,  or  because  that  work  was  necessary  in  order  to  do 
anything  that  was  specifically  mentioned.  As  the  refusal  of 
the  architect  was  based  upon  an  unreasonable  requirement, 
it  furnished  no  protection  to  the  owner.  Thomas  v.  Fleury, 
26  N.  Y.  26 ;  15  Am.  &  Eng.  Ency.  Law,  77. 

The  court  refused  to  find,  upon  the  request  of  the  owner, 
that  he  had  paid  the  contractors  the  sum  of  $1,680  on  account 
of  said  work.  This  included  the  first  payment  of  $1,500, 
which  is  admitted,  the  further  sum  of  $100,  which  it  is  not 
denied  was  in  fact  delivered  by  the  owner  to  the  contractors, 
and  orders  to  the  amoimt  of  eighty  dollars  flrawn  by  them, 
and  accepted  by  him.  No  controversy  arises  as  to  the  pay- 
ment of  $1,500,  but  it  is  claimed  that  the  rest,  $180,  was  a 
loan,  and  not  a  payment,  and  that  the  court  is  presumed  to 
have  so  found.  One  of  the  contractors  testified  as  follows : 
"  I  think  Mr.  Sahagian  gave  us  $100  besides  that  payment  of 
$1,500,  and  he  accepted  orders  for  $80,  and  he  and  I  agreed 
on  $1,680.  «  *  *  I  liave  received  altogether  *  *  *  $1,680, 
$1,500  on  the  first  payment,  and  $180  loaned  to  us.  It  was 
not  credited  to  me  on  account  on  the  second  payment,  but 
on  account  of  the  contract.     That  money,  the  $180,  was 
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given  to  me  by  Sahagian  as  anaccommodatioii,andhadiioth« 
ing  to  do  with  the  payment  at  all."  The  owner  testified: 
''  I  paid  them  (100,  and  then  I  paid  $80.  He  brought  an 
order  from  Mr.  Hunt.  The  $100  was  paid  before  the  first 
payment.  This  was  done,  as  James  Stewart  says,  because  he 
and  I  were  very  friendly." 

Our  attention  has  been  called  to  no  other  testimony  upon 
the  subject.  The  statement  of  the  contractor  that  he  and  the 
owner  agreed  on  $1,680  admits  of  no  construction  except 
that  they  agreed  on  it  as  a  payment.  His  subsequent  state- 
ment  that  it  was  not  credited  on  account  of  the  second  pay* 
ment,  but  on  account  of  the  contract,  does  not  vary  the  legal 
effect  of  the  transaction,  but  confirms  the  theory  of  4  pay- 
ment on  the  contract.  Any  payment  credited  on  the  con- 
tract after  the  first  must  of  necessity  be  appUed  on  the  second, 
or  it  cannot  be  applied  at  all,  and  the  owner  can  get  no 
benefit  from  it.  When  the  witness  characterized  it  as  a  loan, 
it  is  evident  that  he  meant  a  loan  or  advance  on  account  of 
the  contract.  We  think  that  the  evidence  compels  the  con- 
clusion of  payment  to  the  amount  claimed,  and  that  the 
learned  trial  court,  amidst  the  confusion  caused  by  the 
presentation  of  four  sets  of  requests,  each  in  behalf  of  a 
separate  interest,  inadvertently  omitted  to  give  credit  for 
the  entire  sum  actually  paid. 

After  examining  all  of  the  exceptions,  we  are  of  the  opinion 
that  upon  the  facts  as  found,  together  with  those  having  the 
support  of  evidence  that  are  presumed  to  have  been  found 
under  the  rule,  the  record  presents  no  error  calling  for  a 
reversal  or  modification  except  the  refusal  to  find,  just  con- 
sidered. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  final  award  of  costs,  unless  the  defend- 
ants Lawrence,  who  filed  the  last  lien,  and  William  H.  Stewart, 
as  assignee  of  Stewart  &  Edmunds  for  the  benefit  of  creditors, 
stipulate  within  thirty  days  to  reduce  the  amount  of  the 
recovery  in  their  favor  respectively  by  deducting  therefrov.i 
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the  sum  of  $180  with  interest  thereon,  from  March  7, 1889, 
in  which  event  the  judgment  as  so  modified  should  be 
affirmed,  without  costs  in  this  court  to  any  party. 


All  concur. 


'  Note. 

Ab  to  architect's  certificate,  see  Flaherty  v.  Miner,  123  N.  Y.  882; 
Thomas  o.  Fleury,  26  Id.  3S;  Nolan  v.  Whitney,  88  Id.  648;  Smith  v.  AUcer, 
102  Id.  90;  Bowery  Nat.  Bk.  v.  Mayor,  etc.,  63  Id.  339;  Hopper  v.  Cutting, 
37  N.  Y.  St.  Rep.  504;  Glacios  9.  Black,  50  N.  Y.  149;  DoU  v.  Noble,  116 
Id.  280;  Byron  v.  Bell,  10  N.  Y.  Supp.  698;  Smith  v.  Brady,  17  N.  Y.  176  ; 
Wyckoff  V,  Meyers,  44  Id.  145;  United  States  v.  Robeson,  9  Peters,  328; 
Whitemano.  Mayor,  etc.,  21  Hon,  121;  Smith  v,  Wright,  4  Id.  662. 


Samuel  H.  Randall,  Respondent,  v.  Jacob  H.  Sherman 

et  al.f  Appellant. 

Court  qf  Appeals,  March  25,  1892. 

Brference.  Compulsory, -^Where  the  complaint  alleges  that  the  defendants 
are  indebted  to  the  plaintiff  in  a  certain  sum  upon  an  account  for  ser- 
vices rendered  as  attorney  and  counsel,  between  certain  dates,  in  defend- 
ing p  certain  action,  and  that  the  services  are  of  the  reasonable  value 
stated,  and  the  answer  puts  in  issue  the  indebtedness  and  the  value  of 
plaintifTs  services,  the  conditions  essential  to  the  ordering  of  a  com- 
pulsory reference  do  not  exists,  even  thou&^h  the  plaintiff  makes  out 
his  bill  so  as  to  specify  the  numerous  acts  and  services  required  in  the 
progress  of  the  litigation. 

Appeal  from  order  of  the  New  York  superior  court,  gen- 
eral term,  affirming  order  of  reference. 

John  Brooki  Leavittj  for  appellants. 
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Samuel  H.  Randall^  respondent  in  person. 

Gray,  J. — We  think  that  the  court  did  not  have  the 
power  to  order  a  compulsory  reference  of  the  trial  of  the 
issue  in  this  action.  Such  a  reference  can  only  be  ordered 
when  the  trial  will  require  the  examination  of  a  long  account 
and  will  not  involve  the  decision  of  difficult  questions  of 
law.     Code  Civ.  Pro.,  §  1013. 

The  complaint  in  this  action  alleged  an  indebtedness  of 
the  defendants  to  the  plaintiff  in  a  certain  sum,  upon  an  ac- 
count for  services  rendered  to  them  as  attorney  and  counsel, 
between  certain  dates,  in  defending  a  certain  action  and  that 
the  services  were  of  the  reasonable  value  stated.  The 
answer  put  in  issue  the  indebtedness  and  alleged  the  reason- 
able value  of  the  plaintiff^s  services  to  be  less  than  averred. 
When  the  plaintiff  made  his  application  for  the  order  of 
reference,  upon  the  pleadings,  those  conditions  did  not  ap- 
pear, nor  did  they  exist,  which  the  Code  prescribes  as  essen- 
tial to  the  granting  of  the  order. 

No  account  was  involved  in  the  issue  as  the  subject  of  in- 
vestigation ;  and  the  only  sense  in  which  it  can  be  pretended 
that  an  account  could  come  under  consideration  at  all  would 
be  that  in  deference  to  some  request  of  the  defendants,  the 
plaintiff  had,  before  bringing  his  action,  rendered  an  account, 
or  bill,  itemizing  his  services.  The  question  presented  in 
such  an  action  is  that  of  quantum  meruit  The  services  were 
rendered  as  the  defendants'  attorney  and  counsel  in  and 
about  the  one  action,  and  although  they  are  capable  of  more 
or  less  itemization,  that  fact  does  not  bring  the  action  into 
that  class  which  becomes  referable  as  requiring  the  examina- 
tion of  a  long  account. 

The  plaintiff  by  making  out  his  bill  so  as  to  specify  the 
numerous  acts  and  services  required  in  the  various  stages  of 
the  litigation  does  not  make  that,  the  "  long  account "  which 
the  statute  speaks  of.  The  bill  itself  does  not  include  any- 
thing but  services  rendered  upon  the   one  retainer.     His 
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cause  of  action  was  single,  as  his  contract  was  entire.  The 
service  he  was  retained  to  render  was  essentially  single ; 
although  it  required  distinct  steps  and  proceedings  on  his 
part,  before  the  purpose  of  his  employment  was  fully  accom- 
plished. Bathgate  v.  Haskin,  59  N.  Y.  533.  The  demand 
in  his  complaint  was  for  a  sum  .which  represented  an  aggre* 
gate  charge  for  several,  and  more  or  less  different,  acts  and 
services.  These  are,  of  course,  the  subjects  of  valuation ;  but 
their  proof,  in  any  mode  adopted  upon  the  trial,  would  not 
conveit  the  subject  of  plaintiff's  action  into  one  involving 
the  ^*  long  account ''  of  the  statute. 

The  orders  of  the  general  and  special  terms  should  be  re- 
versed and  the  motion  for  a  reference  denied,  with  costs. 

All  concur,  except  Finch,  J.,  absent. 


NOTB. 

As  to  compulsory  reference,  see  Thayer  v.  McKaughton;  Lamberson  v. 
Same,  117  X.  T.  Ill;  Miller  v.. Fogg,  37  N.  Y.  St.  Rep.  366;  Canda  v.  Bob- 
bins, 55  Hun,  604;  Searle  v.  Davis,  39 N.  Y.  St.  Rep.  169;  Keller  v.  Payne, 
61  Hun,  313;  People  v.  Wood,  121  N.  Y.  522;  Degener  v.  Underwood,  57 
Snpr.  583;  Mitchell  v.  Oliyer,  56  Hun,  208;  Harris  v.  Separator,  51  Id.  639; 
Shipman  v.  Bank  of  SUte  of  N.  Y.,  53  Id.  637;  Bisley  v,  Jewett,  Id.  636; 
Childs  V.  Mayer,  52  Id.  615;  Betjemann  v.  Brooks,  52  Id.  611;  Fiero  ». 
Paulding,  58  Id.  638;  Blake  v.  Harrigan,  60  Id.  580;  Cont.  Ins.  Co.  o.  P. 
Ins.  Co.,  55  Id.  609;  Keogh  M.  Co.  v.  Molten,  61  Id.  626;  Simmons  o.  Bige- 
Ibw,  53  Id.  637-Quinn  v.  McDonald,  57  Id.  590;  Reiser  v.  Plath,  36  N.  Y.  St. 
Bep.  34. 
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Aj^ta  V.  B0BDEK9  as  Administratrix,  etc .,  Appellant,  v. 
The  Dblawabe,  Lackwanna  and  Wbstebn  Rail. 
BOAD  Company,  Respondent. 

C<nirt  af  Appeals,  March  25,  1802. 

1.  Negligence,    Inference. — The  inference  of  negligence,  which  the  jury 

may  draw,  must  be  from  facts,  which  establish  such  a  neglect  of  duty, 
or  such  an  omission  of  care,  on  the  employer's  part,  as  to  have  rendered 
the  accident  a  possible  one  to  the  employes  while  in  the  performanoe 
of  their  duty. 

2.  Same. — In  the  absence  of  proof  of  such  facts,  and  of  evidence  exonerat- 

ing the  deceased  from  contributory  negligence,  no  case  is  made  out  for 
submission  to  the  jury. 
&  Borne. — ^The  mere  fact  of  the  violent  death  of  an  employe  is  not  enough 
to  authorize  an  inference  of  the  com];>any*s  negligence. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  fourth  department,  affirming  judgment  in  favor  of  de- 
fendant entered  upon  nonsuit. 

S.  M.  Linddey^  for  appellant. 

William  Keman^  for  respondent. 

Gray,  J. — ^We  think  that  the  motion  for  a  nonsuit  at  the 
conclusion  of  the  evidence  in  this  case  was  properly  granted. 
The  most  careful  reading  of  the  record  reveals  no  fact  upon 
which  negligence  in  the  defendant  can  be  predicated  with 
respect  to  its  duty  to  the  deceased.  Everything  relating  to 
the  cause  and  manner  of  the  death  of  plaintiffs  intestate  is 
matter  of  pure  speculation.  Of  course,  the  inference  is  war- 
ranted that  he  fell  from  the  train  and  was  run  over,  but  no 
inference  is  deducible  that  the  accident  was  attributable  to 
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any  neglect,  or  to  any  omission  on  the  defendant's  part,  with 
respect  to  that  duty  and  care  which  the  law  requires  of  it. 
All  that  is  positively  known  is  the  fact  of  the  violent  death 
of  the  intestate,  and  that  is  not  enough  to  authorize  an  in- 
ference of  defendant's  negligence.  Briefly  stated,  the  facts 
were  that  the  deceased  was  a  fireman,  and  at  the  time  was 
employed  upon  a  locomotive  attached  to  a  freight  train. 
Tlie  train  was  running  from  Binghamton  to  Utica,  in  the 
night  time,  and,  at  the  station  of  Greene,  took  on  a  coal  car, 
attaching  it  next  to  the  tender.  Shortly  after  leaving  that 
station  the  train  parted  between  the  tender  and  this  car. 
The  train  being  coupled  together  again  proceeded  on  its  way, 
but  soon  afterwards,  the  deceased  being  missed,  it  was  stopped 
at  the  next  station  and  a  search  was  made  which  resulted  in 
finding  the  dead  body  within  the  rails  at  about  the  place 
where  the  train  had  become  uncoupled.  The  e\ddence  tended 
to  show  that  the  coal  car  was  out  of  repair,  and  in  such  wise 
as  to  cause  it  to  jump  up  and  down  while  in  motion.  When 
the  train  broke  apart  it  was  found  that  the  coupling  pin  had 
worked  itself  out  of  the  link  so  as  to  cause  the  separation  of 
the  train  at  that  point. 

The  claim  of  the  appellant  is  that  in  the  lurching  forward 
of  the  engine  and  tender,  as  the  consequence  of  the  sudden 
separation,  the  deceased  was  thrown  off  and  came  under  lihe 
moving  body  of  the  train.  He  argues  that  negligence  was 
imputable  to  the  defendant  in  ordering  a  crippled  car  to  be 
attached  to  the  train,  and  supports  the  argument  by  refer- 
ence to  cases  in  which  the  employer  has  been  held  liable  for 
the  death  of,  or  an  injury  to,  his  employees  from  having 
failed  to  furnish  safe  and  proper  machinery.  In  this  case 
such  a  question  does  not  enter.  The  deceased  was  a  fireman, 
and  his  place  was  upon  and  about  the  locomotive.  As  no 
witness  was  able  to  tell  how  the  accident  occurred,  we  can 
only  surmise  with  reference  to  it.  If  he  had  been  at  the  rear 
end  of  the  tender  itself  at  the  moment  of  the  sudden  parting 
of  the  train,  we  can  imagine  that  he  might  have  fallen  upon 
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the  track,  and  thus  have  been  run  over.  But  had  he  been  in 
his  place  in  the  cab  of  the  engine,  or  upon  the  tender,  it  is 
not  conceivable,  according  to  the  evidence,  that  he  would 
have  been  affected  by  the  uncoupling  of  the  train.  So  it  is 
merely  a  matter  of  mental  speculation  as  to  how  the  accident 
happened  ;  and  conjecture  cannot  be  allowed  to  supply  the 
place  of  the  proof  required  to  sustain  plaintiff^s  allegations 
of  negligence. 

The  inference  of  negligence  which  the  jury  may  draw 
must  be  from  facts  which  establish  such  a  neglect  of  duty,  or 
such  an  omission  of  care,  on  the  employer's  part  as  to  have 
rendered  the  accident  a  possible  one  to  the  employees  while 
in  the  performance  of  their  work.  That  was  not  the  case 
here,  and  conceding  the  force  contended  for  the  evidence  by 
appellant^s  counsel,  it  did  not  warrant  more  than  the  surmise 
that  the  deceased,  having  left  his  usual  and  proper  place, 
where  the  occurrence  of  the  breaking  of  the  train  could  have 
had  no  such  disastrous  effect,  had  gone  to  the  rear  end 
of  the  tender  for  some  purpose  or  other,  and  losing  his  balance 
had  fallen  from  the  train. 

In  the  absence  of  pi-oof  of  circumstances  from  which  a 
legitimate  inference  of  negligence  in  the  defendant  could  be 
made,  and  in  the  absence  of  any  evidence  exonerating  the 
deceased  from  contributing  by  his  own  negligence  to  the 
accident,  no  case  was  made  out  for  submission  to  the  jury. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Finch,  J.,  absent. 


Note. 

See,  as  to  inference  of  negligence,  Lissa  v.  Goodkind,  57  Supr.  60;  ifaher 
».  Man.  R.  Co.,  53  Hun,  506;  CoBullch  tj.  S.  O.  Co.,  122  K.  Y.  118;  Brinck- 
hord  V.  W.  U.  T.  Co.,  58  Hun,  610;  Gray  v.  Tompkins,  40  N.  Y.  St.  Rep. 
546;  Blacboff  v.  Schultz,  25  Id.  950.  See  also,  De  Yau  o.  P.  <fc  N.  Y.  C. 
4k  R.  Co.,  antej  and  note. 
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Lbonhakdt  HiLSBiirBEGK,  Respondeut»  v.  John  M.GuHBiKa» 

Appellant. 

Court  qf  Appeals,  March  2X^  1892. 

L  Negligence,  Landlord  and  tenant. — The  owner  of  a  bnilding,  who 
occupies  the  lower  floor  and  lets  the  upper  stories  for  apartments,  Is 
not  bound  to  keep  the  hallway  lighted  or  platform  cellar  door  on  his 
floor  locked,  at  the  peril  of  becoming  responsible  for  injuries  to  the 
tenants  or  their  visitors  from  falling  down  the  cellar  stairs. 

2,  Same. — A  guest  of  the  tenant  is  entitled  to  the  same  amount  of  care, 
but  to  no  more  than  that  to  which  the  tenant  himself  is  entitled. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  first  department,  affirming  judgment  in  fayor  of 
plaintiff. 

Wm.  J".  Q-aynor^  for  appellant.* 

Alfred  Steckler,  for  respondent. 

Per  Cubiam. — It  seems  to  us  that  the  plaintiff  &iled  to 
make  out  a  cause  of  action  by  showing  either  negligence  on 
the  part  of  the  defendant  or  freedom  from  negligence  con- 
tributing to  the  injury  on  his  own  part.  As  to  the  negli- 
gence of  the  defendant  we  cannot  see  upon  what  facts  it  can 
properly  be  based. 

The  door  into  the  cellar  was  on  this  occasion  unlocked, 
and  there  was  no  gas  lighted  in  the  hall.  There  is  no  alle- 
gation and  no  evidence  that  the  way  leading  to  the  cellar 
was  improperly  constructed,  even  if  that  fact  were  pertinent. 
After  opening  the  door  one  could  walk  along  the  platform 
two  or  three  steps  before  coming  to  the  head  of  the  cellar 
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fltaiis,  and  bo  it  could  not  be  claimed  that  the  top  of  the 
fitairs  was  so  close  up  to  the  door  that  one  in  the  exercise  of 
ordinary  care  would  be  apt  to  fall  down  the  stairs  upon  the 
door  being  opened,  and  before  he  would  have  a  fair  or  reas- 
onable opportunity  to  notice  what  was  in  front  of  him. 

The  defendant  "was  under  no  greater  obligation  to  the 
plaintiff  than  if  he  occupied  the  position  of  tenant  himself. 
The  plaintiff  was  a  guest  of  the  tenant,  and  hence  was  en- 
titled to  the  same  amount  of  care  that  a  tenant  would  be 
entitled  to. 

We  cannot  see  that  there  was  any  obligation  on  the  part 
of  the  defendant  to  keep  the  hallway  lighted  or  to  keep  the 
cellar  door  locked  at  the  peril  of  becoming  responsible  for 
an  accident  such  as  has  happened  in  this  case.  We  are  of 
the  opinion  that  the  evidence  fails  to  disclose  the  lack  of 
reasonable  care  on  the  defendant's  part  in  the  attention 
given  to  these  doors  or  to  the  lighting  of  the  hallway. 
Assuming  his  liability  for  a  failure  to  exercise  the  requisite 
care  and  attention  in  managing  this  part  of  the  building  so 
as  to  avoid  the  improper  exposure  of  the  tenants  or  their 
visitors  to  harm,  yet  we  think  it  clear  the  facts  do  not  estab- 
lish such  want  of  care,  nor  should  a  jury  be  permitted  to 
draw  an  inference  of  negligence  from  the  conceded  facts. 
The  defendant  was  no  insurer  of  the  safety  of  plaintiff,  and 
the  mere  failure  to  light  the  gas  and  to  keep  the  cellar  door 
locked  did  not  sustain  the  allegation  of  negligence.  Again, 
on  the  plaintiff's  part  he  was  clearly  guilty  of  negligence 
contributing  to  the  injury.  He  says  it  was  dark  and  after 
he  got  hold  of  the  door  in  question  it  was  so  dark  he  could 
not  see  into  the  space  in  front  of  him.  He  had  never  been 
there  before,  and  he  had  no  information  which  might  mis- 
lead him  or  cause  him  to  think  there  was  but  one  and  that 
the  door  into  the  closet.  He  knew  nothing  about  it,  and  in 
that  state  of  ignorance  he  opens  a  door  which  he  thought 
was  the  one  leading  to  the  closet,  but  it  being  dark  he  could 
not  be  certain,  and  notwithstanding  the  darkness  he  walks 
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ahead  and  while  supposing  himself  in  the  closet  steps  to  the 
head  of  the  stairway  and  falls  Aown  the  cellar  stairs.  In 
such  case  and  in  the  darkness  he  should  not  have  proceeded 
in  a  perfectly  sti-ange  place  without  a  light  or  in  some  way 
taking  precautions  which  would  have  enabled  him  to  pro- 
ceed in  safety.  There  is  no  presumption  that  a  man  can 
walk  through  all  doors  he  comes  to  in  such  a  house  without 
looking  and  in  safety,  and  hence  if  one  do  come  to  a  door  in  a 
hallway  under  such  circumstances  as  this  case  shows,  he 
cannot  walk  through  it  in  darkness  and  claim  damages  for 
the  resulting  injury. 

The  plaintiff  has  doubtless  sustained  a  very  severe  injury,, 
one  of  a  permanent  nature  and  one  from  which  he  has  with- 
out doubt  suffered  great  pain,  but  we  do  not  think  the  in- 
jury he  has  sustained  is  one  for  which  the  defendant  can  be 
legally  made  liable,  and  hence  the  recovery  in  favor  of  the 
plaintiff  cannot  be  sustained. 

The  judgment  must  be  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  the  event. 

All  concur,  except  Finch,  J.,  absent. 


Note. 

See  also,  Alperin  o.  Earle,  55  Hun,  221;  Hilsenbeck  o.  Guhring,  60  Id.. 
584;  Peil  v.  Reinhart,  127  N.  Y.  381;  Camp  v.  Wood,  76  Id.  92;  McRlckard 
V.  Flint,  114  Id.  222;  Tousey  t?.  Roberts,  Id.  312;  Harris  v.  Perry,  89  Id. 
808;  Wolf  0.  Kilpatrick,  101  Id.  146;  Edwards  r.  N.  Y.  &  H.  R.  R.  Co.,  98^ 
Id.  245;  Miller  v.  Woodhead,  22  W.  D.  58 ;  Tousey  o.  Roberts,  53  Supr.  446  ; 
Neyer  v.  HiUer,  51  Id.  516 ;  note  in  20  Abb.  N.  C.  330. 
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opinion  of  the  Court,  by  Gbay,  J. 


Leman  C.  MnsnsRj  Jr.,  Respondent,  v,  Bebkhabd  Babon 

et  al.^  Appellants. 

Court  of  Appeals^  March  25, 1802. 

JBMdence,  BxpUxnatUm, — Where,  in  an  action  on  a  contract,  the  defend- 
ant introduces  a  letter  received  from  the  plaintiff  in  order  to  show,  by 
expressions  therein,  a  cancellation  of  a  contract,  and  thus  to  establish 
such  defence,  it  is  competent  for  the  latter  to  put  in  evidence  a  news- 
paper article  in  explanation  of  his  letter  and  of  the  cause  for  writing 
it,  but  not  as  proof  in  support  of  his  case. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,,  second  department,  affirming  judgment  in  favor  of 
plaintiff  entered  on  verdict. 

» 

Leopold  Wallach^  for  appellants. 

George  W.  Roderick^  for  respondent. 

Gray,  J. — The  complaint  set  forth  a  contract  between  the 
parties  by  which  the  plaintiff,  as  the  owner  of  certain  letters 
patent  issued  to  him  as  the  owner  and  patentee  of  an  inven- 
tion for  a  segar  perforator,  agreed,  for  a  consideration  mov- 
ing from  the  defendants,  at  the  expiration  of  three  months, 
eiUier  to  ti-ansfer  his  interest  in  the  patent  for  the  sum  of 
f3,250,  or,  at  the  option  of  the  defendants,  to  give  them  the 
sole  and  exclusive  right  to  manufacture  and  sell  the  patented 
article  upon  terms  which  required  them  to  guarantee  the 
manufacture  within  three  years  of  at  least  13,000  of  the  per- 
forators, and  to  pay  plaintiff  a  royalty  of  twenty-five  cents 
for  each.  It  alleged  that  the  defendants  elected  under  the 
contract  to  take  the  exclusive  right  for  the  three  years,  pro- 
vided for  as  the  alternative  to  a  purchase  of  the  patentee's 
interest.    It  then  alleged  that  subsequently  to  the  making 
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of  that  election,  by  mutual  .consent,  the  contract  was  modi- 
fied or  altered  in  such  wise  as  that  the  defendants  were  to 
manufacture  and  to  pay  the  royalties  upon  4,000  of  the  per- 
forators during  one  year,  and  tliat  the  plaintiff  in  considera- 
tion of  this  modification  should  have  the  right  to  manufac* 
ture  and  sell  the  article  to  other  persons.  The  plaintiiF 
demanded  judgment  for  a  sum  which  would  represent  the 
difference  between  what  would  be  due  for  royalties  upon  the 
4,000  perforators,  if  manufactured  as  agreed  under  the  modi- 
fication of  the  contract,  and  the  amoimt  paid  upon  200  per- 
forators actually  manufactured,  with  interest  upon  the 
amount  so  due.  The  answer  admitted  the  allegations  as  to 
the  contract  and  as  to  the  election  by  the  defendants  under 
its  provisions,  but  set  up  as  a  separate  defense  that  it  had 
been  subsequently  agreed  between  the  parties  that  the  con- 
tract and  the  election  made  thereunder  should  be  utterly 
abandoned  and  canceled. 

The  issue  thus  presented  was,  what  did  the  parties  in  the 
end  agree  to?  The  plaintiff  recovered  a  verdict  for  the 
amount  of  his  demand. 

Upon  the  trial  the  plaintiff  gave  evidence  that  at  an  in- 
terview, in  January,  1888,  between  himself  and  one  of  the 
defendants,  they  agreed  to  the  modification  or  alteration  of 
the  contract  as  he  had  alleged  in  the  complaint.  Upon  his 
cross-examination  by  defendant's  counsel  a  letter  from  him 
to  the  defendants  was  introduced,  wiitten  subsequently  to 
the  interview  in  which  he  demanded  an  explanation  of  a  cut, 
or  illustration,  and  an  accompanying  article  just  appearing 
in  a  newspaper  called  "  Tobacco,"  and  which  gave  the  public 
to  understand  that  the  defendants  owned  and  controlled 
the  patent.  The  plaintiff  accused  the  defendants  in  this 
letter  of  practicing  a  "  sharp  and  cunning  "  piece  of  business 
in  view  of  the  fact  that  a  short  time  previously  "  the  con- 
tract *  ♦  *  was  canceled  by  mutual  consent."  Upon 
his  redirect  examination  the  plaintiff  was  asked  to  state  how 
he  came  to  write  the  letter,  and  he  said  that  it  was  because 


MINER  V.  BARON.  15* 

Opinion  of  the  Court,  by  Grav,  J. 

just  after  the  agreement  made  between  him  and  the  defend- 
ants he  had  seen  the  article  in  the  paper  called  ^  Tobacco." 

The  paper  was  then  offered  by  the  plaintiff  in  evidence 
and  an  objection  to  its  reception  was  overruled  and  an  ex- 
ception taken.  The  defendants  insist  that  the  ruling  was  er- 
roneous ;  because,  as  it  appeared  that  the  ai-ticle  had  not  been 
inserted  nor  authorized  by  the  defendants,  it  was  both  irrelevant 
to  the  issue  and,  as  evidence  in  the  case,  tended  to  prejudice 
the  defendants  in  the  minds  of  the  jurors.  The  exception, 
however,  is  untenable.  The  introduction  in  evidence  of  the 
paper  was  justifiable  in  explanation  of  the  plaintiff's  letter 
and  of  the  cause  for  writing  it.  The  defendants,  obviously, 
had  called  out  the  letter,  in  order  to  show,  by  expressions  of 
the  plaintiff,  a  cancelation  of  the  contract,  and  thus  to  es- 
tablish their  defence.  It  was  competent,  therefore,  for  the 
plaintiff  to  put  in  evidence  the  newspaper  article,  as  the  sub- 
ject of  his  letter,  to  explain  and  qualify  what  he  had  written, 
ai\d  to  rebut  any  inference  which  the  defendants  might  argue 
as  deducible  therefrom.  The  paper  was  not  admissible  as 
evidence  in  support  of  the  plaintiff's  allegations  respecting 
the  agreement  arrived  at,  nor  as  proof  in  support  of  his 
case ;  but  he  was  entitled  to  have*  the  newspaper  article,  re- 
ferred to  in  his  letter,  considered  in  connection  with  and  as 
an  explanation  of  the  letter  itself.  Nor  could  its  reception 
in  evidence  be  considered,  in  any  light,  as  prejudicial  to  the 
defendants.  The  only  issue  in  the  case  was  whether  at  the 
interview  in  Januaiy  the  contract  had  been  modified,  as  the 
plaintiff  alleged  and  testified ;  or  whether  it  had  been  wholly 
abandoned,  as  the  defendants  alleged  and  testified. 

The  recovery  of  the  plaintiff  depended  upon  the  credence 
which  the  jury  should  attach  to  the  evidence ;  and  its  amount 
was  not  a  variable  sum,  to  be  fixed  according  to  the  caprice 
or  whims  of  the  jurors,  but  was  a  certain  sum.  With  respect 
to  the  liability  of  the  defendants,  the  trial  judge  charged  the 
jury  that  it  must  be  for  the  sum  demanded  and  that  they 
might  give  interest  upon  it. 
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After  the  plaintiff  had  rested  upon  his  evidence,  and  the 
defendant's  part  of  the  case  was'  being  made  out,  a  motion 
was  made  on  their  behalf  to  strike  out  the  admission  in  their 
answer  that  they  had  elected,  under  the  terms  of  the  contract, 
to  take  the  right  for  three  years  to  manufacture  and  sell  18, 
000  perforators.  This  was  to  obviate  the  effect  of  defendants' 
evidence  contradicting  it,  and  was  urged  to  have  been  a 
mistake  of  the  pleader.  But  the  motion  was  denied.  The 
denial  was  not  placed  on  the  ground  of  any  want  of  power. 
This  is  apparent  from  the  remark  of  the  judge,  that  he  did 
not  think  it  was  fair  to  allow  the  change  to  be  made  at  that 
stage  of  the  case.  It  was  an  exercise  of  discretion  on  his 
part,  and,  therefore,  will  not  be  reviewed  in  this  court. 

No  other  error  is  presented  calling  for  our  consideration, 
i^id  the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Fikch,  J.,  absent. 


Note. 

As  to  evidence  in  explanation,  see  Atkinson  v,  Tmesdell,  127  N.  T.  2S0; 
Chittenden  v.  Morris,  62  Hnn,  601;  Schuchmann  v.  Wlnterbottom,  68 
Supr.  106;  Crosby  v.  President,  etc.,  ante^  and  note. 


BAiJ>wrN's  Bank  op  Penn  Yan,  Appellant,  v.  John  H. 
Butler,  Impleaded,  etc.,  Respondent. 

Court  cf  Appeals,  April  12,  1892. 

Appeal,  New  Trial. — ^The  jurisdiction,  conferred  on  the  Court  of  appeals, 
to  entertain  appeals  from  orders  granting  or  refusing  new  trials,  is  in- 
applicable to  jury  cases,  where  the  order  was  made  upon  the  facts. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
jGfth  department,  modifying  and  affirming  an  order  granting 
a  new  trial  to  defendant  after  a  general  verdict  against  him 
at  circuit. 
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Opinion  of  the  Court,  by  Andbews,  J. 

■ 

M.  A.  Leary^  for  appellant. 
Jno.  CHUette^  for  respondent. 

Andrews,  J. — It  was  said  in  Young  v.  Davis,  80  N.  Y. 
134,  that  ^^  it  is  the  invariable  practice  of  this  court  not  to 
review  orders  made  by  the  supreme  court  granting  new  trials 
on  the  ground  that  the  verdict  was  either  against  evidence 
or  against  the  weight  of  evidence."  It  has  since  been  re- 
peatedly held  that  the  jurisdiction  conferred  on  this  court  to 
entertain  appeals  from  ordera  granting  or  refusing  new  trials 
is  inapplicable  to  jury  cases  where  the  order  was  made  upon 
the  facts.  The  general  term  may  review  an  order  in  such  a 
case,  but  there  the  right  of  review  ends.  This  is  an  ap|)eal 
from  an  order  of  the  general  term  affirming  an  order  of  the 
trial  judge  setting  aside  a  verdict  and  granting  a  new  trial 
on  the  merits  on  the  ground  that  the  verdict  was  against  evi- 
dence. The  order  was  not  a  final  order.  No  exception  was 
or  could  be  taken  to  the  decision  of  the  trial  judge,  and  this 
couit  deals  with  exceptions  only,  unless  otherwise  expressly 
provided  in  the  Code.  The  cases  are  decisive  against  the 
right  of  appeal  to  this  court  in  a  case  like  this.  Folger  v. 
Fitzhugh,  41  N.  Y.  228;  Wright  v.  Hunter,  46  Id.  409; 
Campbell  v.  Page,  5  Id.  658 ;  Standard  Oil  Co.  v.  Ins.  Co., 
79  Id.  607. 

Th6  appeal  should  be  dismissed  for  want  of  jurisdiction. 

All  concur. 


NOTE. 

See  further,  WilUama  «.  D.,  L.  ^k  W.  R  R.  Co.,  127  N.  Y.  643;  Wri^t  v. 
Hunter,  46  Id.  409;  Sands  v.  Crooke,  Id.  564;  Dickson  v.  B.  A  S.  A.  R.  R. 
Co.,  47  Id.  507;  Downing  v.  Kelly,  48  Id.  4SS;  Courtney  v.  Baker,  60  Id. 
1;  Wagner  v.  L.  I.  R.  R.  Co.,  70  Id.  614;  Whitson  v.  David,  81  Id.  645; 
Bronk  v.  N.  Y.  A  N.  H.  R.  R.  Co.,  06  Id.,  656;  Pharis  v.  Qeie,  107  Id.  281; 
Bandall «.  Randall,  114  Id.  490. 
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opinion  of  the  Court,  by  Eabl,  Ch.  J. 


Peter  Shields,  as  Executor,  etc.,  Respondent  v.  The  New 
I     York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant. 

dmrt  qf  AppeaU^  April  12, 18d2. 

Master  and  servant.  Negligence. — ^Where,  in  an  action  for  personal  In- 
juries, the  deceased's  duty  was  to  examine  the  cars  and  see  that  they 
were  in  good  repair,  and  if  found  out  of  repair,  not  to  use  them  but  to 
send  them  to  the  shop  for  repairs,  and  he,  in  negligent  disregard  of  this 
duty,  used  a  car  which  he  knew  to  be  imperfect,  and  was  injured,  the 
submission  of  the  defendant's  negligence  to  the  jury  is  error. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  afiGLnning  judgment  in  favor  of  plaintiff 
entered  upon  verdict. 

Robert  F,  Wilkinson^  for  appellant. 

John  Backett,  for  respondent. 

Earl,  Ch.  J. — James  Murphy,  the  plaintiff's  testator,  had 
been  in  the  employment  of  the  defendant  for  many  years,  in 
its  depot  yard  at  Poughkeepsie.  His  general  duties  were 
those  of  brakeman  and  switchman  in  the  management  of  the 
coal  cars  on  and  about  the  coal  shute  and  in  the  yard  at  that 
place.  He  and  others  were  engaged  in  gathering  up  the 
coal  under  the  shute  which  fell  upon  the  ground  while  en- 
gines were  taking  coal.  The  coal  thus  falling  upon  the 
ground  was  loaded  upon  cars  and  taken  upon  the  shute  and 
dumped.  There  was  a  trap  in  the  bottom  of  each  car  to 
which  a  chain  was  attached,  which  by  means  of  a  crank  could 
be  wound  up  and  then  hold  the  trap  in  its  place  ;  and  when 
a  car  was  to  be  emptied  of  coal  this  crank  was  turned  and  the 
trap  let  down  and  the  coal  thus  discharged.     In  January, 
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1889,  the  deceased  was  engaged  in  the  discharge  of  his  duties 
in  switching  two  coal  cars,  and  while  standing  on  the  top  of 
a  car  loaded  with  coal  the  chain  broke  and  let  down  the  trap 
and  he  passed  through  with  the  coal  and  was  so  injured  that 
he  died  a  few  months  thereafter,  and  this  action  was  brought 
to  recover  damages  on  account  of  his  death. 

It  appeared  that  about  two  weeks  before  the  accident  one 
of  the  links  in  the  chain  was  broken  and  the  chain  was 
mended,  by  employees  of  the  defendant  engaged  in  and 
about  the  same  business  with  the  deceased,  by  means  of  wires 
wound  around  the  two  links  where  the  chain  broke  and  thus 
fastening  them  together;  and  in  that  condition  the  car  was  sub- 
sequently used.  About  two  days  before  the  accident  it  was 
discovered  that  the  trap  could  not  be  drawn  up  flush  with  the 
bottom  of  the  car,  and  thus  the  coal  would  drop  out,  and 
then  the  employees  of  the  defendant  in  the  presence  of  the 
deceased  put  boards  over  the  trap  to  prevent  the  coal  from 
running  out,  and  thus  the  car  was  being  used  at  the  time  of 
the  accident.  No  one  saw  the  deceased  at  the  precise  time 
of  the  accident,  and  it  is  only  an  inference  that  he  went  up- 
on the  top  of  the  car  in  the  discharge  of  his  duties  at  the 
time  the  chain  gave  way  and  he  fell  through. 

It  is  claimed  on  the  part  of  the  plaintiff  that  the  chain  was 
imperfectly  repaired  by  the  wire  wound  around  the  links, 
and  that  because  of  its  imperfect  condition  it  gave  way,  caus- 
ing the  testator's  death ;  and  the  defendant  was  held  liable 
for  a  breach  of  its  duty  to  furnish  the  deceased  lyith  a  safe 
car  for  his  use. 

We  think  that  upon  the  undisputed  evidence  the  plaintiff 
should  have  been  non-suited.  It  is  undisputed  in  the  evi- 
dence that  the  deceased  had  the  immediate  charge  of  the 
movement  of  the  cars  with  which  he  was  engaged.  There 
were  cars  in  perfect  condition  always  in  the  yard  ready  for 
use,  and  he  had  the  selection  of  the  cars  to  be  used.  He  was 
not  bound  to  use  an  imperfect  car,  but  could  at  any  time  se- 
lect one  in  proper  condition  for  his  use,  and  it  was  his  busi- 
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ness  to  determine  what  cars  in  the  yard  should  be  selected 
for  his  use.  At  the  time  the  boards  were  put  in  the  car  to 
prevent  the  coal  from  running  out  his  attention  was  called 
to  the  imperfect  condition  of  the  car  by  one  of  the  employees, 
and  he  was  informed  in  very  strong  language  of  the  pro- 
priety of  taking  the  car  out  of  the  yard.  It  does  not 
appear  affirmatively  tiiat  he  knew  that  the  chain  had  been 
broken,  but  he  could  have  seen  that  it  had  been  if  he  had 
looked  and  made  any  examination.  He  told  one  of  the  de- 
fendant's witnesses  after  the  injury,  and  while  he  was  lying 
in  bed  in  his  house,  that  if  he  had  thrown  the  car  out  he 
would  not  have  been  there.  No  witness  testified  to  the 
breaking  of  this  chain ;  but  it  appeared  that  it  was  usual 
when  the  coal  was  frozen  in  the  bottom  of  a  car,  and  the 
chain  could  not  be  moved  and  the  trap  thus  lowered,  for  the 
employees  to  break  the  chain  so  that  the  trap  could  be  let 
down ;  and  the  inference  is  that  this  chain  was  broken  in 
that  way,  as  there  is  no  evidence  justifying  the  inference  that 
it  was  broken  in  any  other  way.  It  was  proved  by  his  su« 
perior,  the  train  master,  under  whose  direction  he  worked, 
that  he  reported  to  him  in  the  winter  of  1888  that  employees 
were  breaking  these  chains  to  let  down  the  traps.  He  was 
requested  to  examine  the  traps  to  see  that  they  were  all 
fastened  up  so  that  the  cars  would  be  safe  to  run,  and  to  be 
specially  careful  and  get  all  the  cars  where  chains  were 
broken  together  and  send  them  to  the  shop  for  repairs,  and 
to  see  that  none  of  them  were  used  in  an  imperfect  condition. 
He  was  cautioned  not  to  use  any  cars  that  were  damaged 
in  any  way,  and  it  was  made  his  especial  duty  to  examine 
the  cars,  and  not  to  use  any  that  were  imperfect,  if  he  found 
any  such,  but  to  send  them  to  the  shop  for  repairs.  These 
instructions  to  the  deceased  were  i*epeated  from  time  to  time, 
and  thus  it  was  made  his  business  to  examine  the  cars,  and 
see  that  imperfect  cars  were  not  used«  Another  witness 
called  on  the  part  of  the  defendant,  who  was  its  agent  having 
charge  of  all  its  business  at  Poughkeepsie,  testified  that  he 
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received  orders  from  the  defendant's  superintendent  early  in 
January,  1889,  to  be  sure  and  have  the  hopper  bottoms  of 
coal  cars  closed  before  they  were  sent  out  of  the  yard,  be- 
cause they  were  so  many  of  them  being  broken  by  the  men 
wedging  them  out  and  breaking  the  chains,  and  he  told  the 
deceased  he  should  hold  him  responsible  to  have  those  cars 
where  they  were  broken  sent  to  the  shop,  and  have  none  of 
tliem  kept  in  the  yard.  This  evidence  is  uncontradicted,  and 
the  court  and  jury  had  no  right  to  disregard  it.  Thus  we 
have  this  state  of  facts :  that  the  deceased  knew  that  this 
car  was  imperfect ;  that  it  was  his  duty  not  to  use  it,  but  to 
send  it  to  the  shop  for  repairs  ;  that  it  was  his  especial  duty 
to  examine  the  cars  and  see  that  they  were  in  good  order, 
and  if  found  out  of  repair,  not  to  use  them,  but  to  send  them 
to  the  shop.  In  negligent  disregard  of  his  duty,  he  used 
this  car,  and  was  injured,  and  it  is  entirely  clear,  therefore, 
that  the  consequences  of  that  injury  cannot  be  visited  upon 
the  defendant. 

The  judgment  should,  therefore,  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  event- 


All  concur. 


Note. 

Ab  to  risks  assumed  by  servant,  see  Fredenburg  v.  N.  C.  R.  Co.,  114  N. 
Y.  582;  Bailey  r.  R.,  W.  «fe  O.  R.  R.  Co.,  49  Id.  877;  Ryan  r.  P.  Mfg.  Co.,  57 
Hun,  253;  Sullivan  r.  Tioga  R.  R.  Co.,  112  N.  Y.  643;  Appel  r.  B.,  N.  Y. 
^b  P.  R.  R.  Co.,  Ill  Id.  5o0;  Kelly  v.  42d  St.  M.  etc.,  R.  R.  Co.,  58  Hun, 
93;  Dervin  v,  Herrman,  58  Supr.  193;  Swenson  v,  M.  I.  Co.,  15  Daly,  319; 
Williams  v,  D.,  L.  &  W.  R.  R.  Co.,  116  N.  Y.  628;  Bohn  c.  Havemeyer,  114 
Id.  206;  McGovem  r.  Central  V.  R.  R.  Co.,  123  Id.  280.  As  to  knowledge 
of  servant,  see  Fitzgerald  ».  K.  Y.  C.  &  H.  R  R.  R.  Co.,  69  Hun,  225; 
Schwartz  v%  Cornell,  59  Id.  623;  Hasklns  .r.  N.  Y.  C.  A  H.  R.  R.  R.  Co.,  56 
N.  Y.  606;  Appel  r.  B.,  X.  Y.  &  P.  R.  R.  Co.,  Ill  Id.  550;  De  Forrest  r> 
Jewett,  88  Id.  264;  Graham  v.  Chapman,  58  Hun,  602;  Mehan  r>.  S.,  B.  etc., 
Co.,  73  N.  Y.  585;  Hawley  v.  Northern  C.  R.  R.  Co.,  82  Id.  .370;  Durkin  r. 
Sharp,  88  Id.  226. 
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Philip  Goldberg,  Respondent  v.  The  New  York  Cen- 
tral AND  Hudson  River  Railroad  Company,  Appel- 
lant. 

Court  cf  Appeals,  April  12,  1892. 

1.  Negligence,    Hailroads. — ^A  rule  prohibiting  trains  from  approaching 

stations,  when  other  trains  are  discharging  their  passengers,  has  no 
application  when  both  trains  are  moving. 

2.  Same, — The  eyidence,  in  this  case,  was  held  not  to  show  any  negligence 

on  the  part  of  the  defendant,  so  that  the  submission  of  such  question 
to  the  jury,  was  error. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  affirming  judgment  in  favor  of  plaintiff, 
entered  on  verdict  of  jury. 

Hamilton  Harris^  for  appellant. 

William  Riley ^  for  respondent. 

Andrews,  J. — We  are  unable  to  find  any  evidence  in  the 
case  justifying  a  finding  of  negligence  on  the  part  of  the  de- 
fendant. The  south  bound  train  which  struck  the  plaintiff 
approached  the  station  under  full  control,  with  the  bell  ring- 
ing, and  moving  according  to  the  undisputed  evidence  at  a 
speed  not  exceeding  two  or  three  miles  an  hour.  The  north 
bound  train,  from  which  the  plaintiff  had  alighted,  had  started 
from  the  station  before  the  trains  met  after  discharging  and 
receiving  its  passengers,  and  the  engines  of  the  two  trains 
passed  each  other  at  least  100  feet  north  of  the  point  of  the 
accident.  Rule  110  prohibits  trains  from  approaching  stations 
when  other  trains  are  discharging  their  passengers.     This 
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rule  was  not  violated  by  the  engineer  of  the  south  bound 
train.  This  rule  has  no  application  when  both  trains  are 
moving. 

Neither  the  engineer  nor  the  fireman  of  the  south  bound 
train  saw  the  plaintiff.  If  as  the  plaintiff  claims  he  could 
not  see  the  south  bound  train  by  reason  of  the  steam  from 
the  engine  of  the  north  bound  train  obstructing  his  vision, 
there  can  be  no  inference  that  the  engineer  and  fireman  of 
the  south  bound  train  saw  or  could  have  seen  the  plaintiff. 
The  train  on  which  the  plaintiff  had  taken  passage  ran  on  the 
east  of  the  three  tracks,  the  one  nearest  the  station.  Instead 
of  alighting  on  the  east  side  where  the  station  and  platform 
were,  he,  for  his  own  convenience,  to  reach  the  dock  on  the 
river  alighted  on  the  west  side,  and  to  reach  the  dock  was 
obliged  to  pass  over  two  tracks  between  that  point  and  the 
river,  and  was  struck  by  the  engine  of  the  train  on  the  west 
track.  The  trainmen  were  instructed  to  require  passengers 
arriving  at  the  station  to  leave  the  train  on  the  east  side. 
But  passengers  sometimes  got  off  on  the  west  side.  It  was 
shown  that  the  employees  of  the  company  were  accustomed 
to  prevent  their  doing  so  when  they  observed  passengers  at- 
tempting to  get  off  on  that  side. 

The  -jury  have  found  that  the  plaintiff  was  free  from  con- 
tributory negligence  agapist  what  seems  to  be  the  great  pre- 
ponderance of  evidence.  But  conceding  that  there  was  a 
question  for  the  jury,  we  think  tlie  judgment  should  be  re- 
versed for  want  of  any  proof  of  the  defendant's  negligence. 
The  trainmen  violated  no  rule.  They  were  not  in  fault  for 
not  seeing  the  plaintiff,  as  must  be  assumed  upon  the  plain- 
tiffs own  theory  of  the  situation.  The  great  probability  is 
that  the  plaintiff  attempted  to  run  across  the  tracks  in  ad- 
vance of  the  train  or  blindly  proceeded  without  looking. 
But  on  his  own  version  of  the  circumstances,  taken  in  con- 
nection with  the  uncontradicted  facts  as  to  the  management 
of  the  south  bound  train,  the  plaintiff  did  not  make  out  a 
cause  of  action. 


168  DEXTER  v.  IVINS. 

Opinion  of  the  Court,  by  0*Bhien,  J. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 
Judgment  reversed  and  new  trial  granted,  costs  to  abide 

event. 

All  concur. 


Andrew  J.  Dexter,  Respondent,  v.  William  Ivins  et  aZ., 

Appellants. 

Court  qf  Appeals,  April  12, 1891. 

1.  Appeal    Inference, — The  court  of  appeals  will  not  attempt  to  infer  or 

spell  out  some  error  from  rulings  or  proceedings  at  the  trial  that  are  of 
equivocal  meaning  or  doubtful  import,  nor  give  to  a  ruling  or  decision 
made  during  the  course  of  the  trial,  a  construction  different  from  what 
was  intended  by  the  trial  court  and  understood  by  counsel  on  both  sides. 

2.  Same, — When  the  issue,  made  by  the  original  pleadings,  is  the  only  one 

tried,  submitted  to  the  jury  and  upon  which  the  judgment  is  recovered, 
the  ruling  of  the  court  conforming  the  complaint  to  the  proof,  is  a  per- 
fectly harmless  proceeding,  and  not  prejudicial  to  the  defendants. 
8.  Evidence.  Pleadings. — Where  the  pleading^  s  present  but  a  single  issne 
or  question  of  fact,  whether  the  plaintiff  has  performed  his  part  of  an 
agreement  to  render  services  for  the  defendants  as  a  salesman,  letters, 
competent  on  such  issue,  are  not  rendered  inadmissible  by  the  fact  that 
they  also  contain  some  evidence  competent  on  the  question  of  discharge, 
so  long  as  they  were  not  used  for,  any  such  purpose. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  second  department,  affirming  judgment  in  favor  of 
plaintiff  entered  on  verdict  and  order  denying  motion  for 
new  tiial. 

Jame%  Cr.  Burnett^  for  appellants. 

JameB  ^  Thos.ff.  Troy^ior  respondent. 

O'Brien,  J. — The  main  point  made  in  support  of  this  ap» 
peal  is  that  the  plaintiff  brought  the  action  to  recover  an  in- 
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stalmeut  of  his  salary,  a^  a  salesman  in  the  service  of  the  de- 
fendants, and  that  upon  the  trial  he  was  permitted  to  amend 
his  complaint  against  the  defendants'  objection,  and  by  the 
amendment  to  convert  the  action  into  one  to  recover  damages 
for  a  wrongful  discharge  from  the  employment  provided  by 
the  contract.  In  other  words,  it  is  urged  by  the  learned 
counsel  for  the  defendants  that  the  plaintiff  sued  upon  one 
cause  of  action,  and  by  an  erroneous  exercise  of  the  power  of 
amendment  at  the  trial  recovered  upon  another  and  different 
cause  of  action.  If  it  is  true  in  fact  that  the  complaint  was 
so  amended  at  the  trial,  against  the  protest  of  the  defendants, 
as  to  work  an  entire  change  in  the  cause  of  action,  the  judg- 
ment ought  not  to  be  upheld,  as  the  power  of  the  court  to 
amend  pleadings  at  the  trial  does  not  permit  the  introduction 
of  a  new  or  entirely  different  cause  of  action.  A  careful  ex- 
amination of  the  record,  however,  fails  to  show  that  such  a 
proceeding  as  the  defendants  rely  upon  in  support  of  th^  ap- 
peal actually  took  place  at  the  trial.  It  is  incumbent  upon 
a  party  seeking  to  reverse  a  judgment  in  this  court  to  show 
that  some  error  of  law  prejudicial  to  him  was  committed  on 
the  trial.  Every  fair  intendment  and  presumption  will  be 
made  in  support  of  and  not  against  the  judgment.  This 
court  will  not  attempt  to  infer  or  spell  out  some  error  from 
rulings  or  proceedings  at  the  trial  that  are  of  equivocal  mean- 
ing or  doubtful  import,  and  will  not  give  to  a  rulmg  or  de- 
cision made  during  the  course  of  the  trial  a  construction 
different  from,  what  was  intended  by  the  trial  court  and  un- 
derstood by  counsel  on  both  sides. 

The  complaint  was  upon  a  written  agreement  made  be- 
tween the  plaintiff  and  defendants,  whereby  it  was  stipulated 
that  the  plaintiff  should  enter  into  the  sei'vice  of  the  de- 
fendants as  a  salesman  and  pei'form  service  for  them  in  that 
capacity  for  one  year  from  November  1,  1887,  at  a  salary  of 
$1,800  per  year,  payable  in  monthly  payments  of  $150  per 
month,  besides  expenses.  It  is  alleged  that  the  plaintiff  per- 
formed his  part  of  the  contract,  but  that  the  defendants  have 
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neglected  and  refused  to  pay  him  his  salary  due  under  the 
contract  for  the  months  of  June,  July  and  August,  1888, 
amounting  to  $450,  and  that  they  have  also  neglected  and 
refused  to  pay  his  expenses  during  the  same  period  amount- 
ing to  $101.  The  defendants'  answer  admitted  the  agree- 
ment, but  alleged  that  while  they  were  at  all  times  ready 
and  willing  to  comply  with  their  part  of  it,  the  plaintiff  for 
a  period  of  about  three  months  prior  to  May  28, 1888,  disre- 
garded and  wholly  neglected  and  failed  to  perform  the  terms 
and  conditions  thereof  upon  his  part  and  the  directions  of 
the  defendants  in  reference  thereto,  and  then  follows  this 
allegation :  "  By  reason  of  which  failure  so  to  do,  the  de- 
fendants, on  or  about  said  28th  day  of  May,  1888,  notified 
the  plaintiff  of  the  breach  of  the  agreement  upon  his  part, 
and  thereafter  no  service  whatever  has  been  rendered  to  the 
defendants  by  him."  This  is  not  an  allegation  or  defence 
that  the  defendants  had  terminated  the  contract  sued  upon 
by  a  discharge  of  the  plaintiff,  but  an  allegation  that  the 
plaintiff  had  abandoned  and  failed  to  perform  the  agreement. 
All  the  other  allegations  of  the  complaint  were  denied.  This 
condition  of  the  pleadings  presented  for  trial  but  a  single 
issue  or  question  of  fact,  and  that  was  whether  the  plaintiff 
had  performed  his  part  of  the  agreement  to  render  services 
for  the  defendant  as  a  salesman.  There  was  no  other  issue 
or  question  to  be  tried.  The  plaintiff  produced  and  put  the 
written  agreement  in  evidence,  and  testified  to  what  he  did 
under  it.  He  also  produced  and  put  in  evidence  numerous 
letters  that  passed  between  the  parties  from  time  to  time. 
Two  or  three  of  the  letters  from  the  defendants  to  the  plaint- 
iff contained  complaints  as  to  the  manner  in  which  he  was 
performing  the  contract  and  as  to  the  results,  but  none  of 
them  contained  any  explicit  notice  to  the  plaintiff  of  his  dis- 
charge, or  of  an  intention  on  the  part  of  the  defendants  to 
terminate  the  contract.  The  correspondence  between  the 
parties  was  all  admissible  in  evidence  under  the  pleadings  as 
they  were  originally  framed,  for  the  reason  that  it  tended  to 
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prove  that  both  parties  were  acting  under  the  contract  and 
that  the  plaintiff  had  not  abandoned  it  as  was  alleged. 

It  was  not  admissible  on  the  part  of  either  party  to  prove 
a  discharge  or  termination  of  the  contract,  because  the  plaint- 
iff had  not  pleaded  any  such  cause  of  action  nor  the  defend- 
ants any  such  defence.  On  the  trial  the  plaintiff  offered  one 
of  these  letters  in  evidence.  The  defendants'  counsel  ob- 
jected on  the  groimd  that  the  action  was  brought  to  recover 
wages  and  the  letter  tended  to  show  a  discharge.  The  court, 
in  answer  to  the  objections,  remarked  that  he  thought  the 
criticism  correct  but  "  will  allow  you  to  amend."  The  letter 
was  received  and  the  defendants'  counsel  excepted.  Now  all 
that  occurred  was  the  receipt  of  a  letter  in  evidence  written 
by  the  defendants  to  the  plaintiff.  As  already  observed,  it 
was  admissible  without  any  amendment,  as  a  part  of  the  cor- 
respondence between  the  parties,  tending  to  show  whether 
the  plaintiff  was  acting  under  or  had  abandoned  the  contract. 
The  plaintiff  had  not  asked  for  leave  to  amend  his  complaint 
and  did  nothing  to  indicate  that  he  desired  or  accepted  the 
privilege  of  amending  and  no  amendment  was  actually  made. 
The  trial  proceeded  and  no  proof  was  given  that  was  not  en- 
tirely proper  and  competent  to  be  given  upon  the  issue  made 
by  the  original  pleadings.  At  the  close  of  the  plaintiff's 
case,  the  defendant's  counsel  moved  to  dismiss  the  complaint, 
on  the  ground  that  the  action  was  one  to  recover  wages  and 
that  the  proof  showed  that,  prior  to  the  period  for  which  the 
wages  were  claimed,  the  plaintiff  had  been  discharged ;  that 
there  was  a  complete  failure  to  prove  the  cause  of  action 
pleaded  and  that  plaintiff's  only  remedy  was  an  action  for 
damages.  Neither  party,  as  we  have  seen,  alleged  by  plead- 
ing that  the  contract  was  terminated  by  a  discharge,  and  the 
only  point  presented  by  the  motion  was  that  the  plaintiff, 
while  attempting  to  prove  his  case,  had  shown  the  discharge 
and,  therefore,  had  failed  in  his  action.  But  this  position 
was  wholly  untenable.  The  plaintiff  had  given  evidence 
competent  and  suflBcient  for  the  consideration  of  the  jury 
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upon  the  issue  originally  made,  that  is,  for  the  recovery  of 
his  salary  during  the  period  covered  by  the  complaint,  and 
he  had  given  no  evidence  whatever  upon  which  he  could  go 
to  the  jury  in  an  action  for  damages  on  account  of  a  dis- 
charge. 

The  most  that  can  fairly  be  claimed  is  that  if  either  party 
had  pleaded  the  discharge  of  the  plaintiff  as  a  cause  of  action 
or  defence  then  some  of  the  correspondence  which  the  plaint- 
iff offered  would  have  been  competent  to  submit  to  a  jury  in 
support  of  such  an  allegation.  There  were  some  ambiguous 
expressions  in  the  defendants'  letters  which  taken  alone 
might  tend  to  show  that  it  was  the  defendants'  intention  to 
terminate  the  contract.  But  they  were  far  from  conclusive, 
and  when  all  the  letters  were  read  and  the  acts  of  the  parties 
during  the  year  considered,  it  was  at  best  a  question  for  the 
jury  whether  the  plaintiff  had  been  discharged  or  not.  The 
letters  were  all  competent  in  an  action  for  the  salary  and  the 
fact  that  they  also  contained  some  evidence  competent  on 
the  question  of  discharge  cannot  prejudice  the  plaintiff,  so 
long  as  they  were  not  used  for  any  such  purpose  and  nothing 
was  claimed  for  them  on  that  ground.  At  the  time  that  the 
plaintiff  rested  and  the  defendants  moved  for  a  dismissal  of 
the  complaint,  the  plaintiff  had  made  out  a  case  for  the  jury 
in  an  action  to  recover  his  salary  and  had  made  out  no  other 
cause  of  action. 

But  the  plaintiff's  counsel,  after  the  motion  to  dismiss^ 
asked  that  the  complaint  be  amended  so  as  to  conform  to  the 
proof.  This  motion  was  wholly  unnecessary  so  far  as  can 
now  be  judged  from  the  record,  but  as  there  was  no  proof  in 
the  case  upon  which  a  recovery  could  be  had  for  damages 
based  upon  a  discharge  or  termination  of  the  contract,  or  for 
any  other  cause  except  for  the  salary,  an  amendment  conform- 
ing the  complaint  to  the  facts  proven,  could  not  change  the 
cause  of  action  or  substitute  in  the  place  of  the  action  for 
salary  a  claim  for  damages  as  upon  a  wrongful  termination 
of  the  contract.     The  court  granted  the  plaintiff's  motion  to 
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amend  and  also  gave  permission  to  the  defendants  to  amend 
the  answer  if  they  so  desired,  and  to  this  ruling  the  defend- 
ants' counsel  excepted.  The  court  then  denied  the  defend- 
ants' motion  to  dismiss  in  language  quite  significant,  for  it 
shows  that  he  had  no  idea  that  from  anything  that  had  yet 
transpired  the  form  of  the  action  had  been  changed.  The 
court  said :  "  There  is  evidence  from  which  the  jury  might 
find  that  he  was  ready  to  render  the  services,  and  if  they 
should  so  find  I  think  he  would  then  be  entitled  to  recover 
for  services,  as  there  is  no  question  of  discharge  raised  by 
the  pleadings." 

The  defendants  then  gave  evidence  all  bearing  on  the 
question  as  to  whether  the  plaintiff  performed  any  services 
under  the  contract.  When  the  case  was  submitted  to  the 
jury  the  learned  trial  judge  was  careful  to  point  out  the 
issue  in  the  case.  After  calling  their  attention  to  the 
contract  upon  which  the  plaintiff  brought  the  action,  refer- 
ring to  the  plaintiff's  position,  he  said :  "  He  does  not  set  up 
here  that  he  was  discharged  and  sue  for  a  breach  of  that 
contract ;  on  the  contrary  he  claims  that  he  acted  as  their 
servant  for  a  period  lasting  till  the  1st  day  of  September  in 
the  following  year,  and  that  he  has  not  been  paid  for  the 
months  of  June,  July  and  August."  It  is  perfectly  plain 
from  the  manner  in  which  the  case  was  submitted  to  the 
jury  that  the  court  did  not  understand  that  any  amendment 
had  been  made  which  changed  the  cause  of  action.  The 
jury  were  required  to  determine  the  single  issue  whether  the 
plaintiff  had  during  the  months  named  remained  idle  or  held 
himself  in  readiness  to  render  such  services  as  were  required 
of  him  and  to  obey  the  defendants'  orders.  The  jury  were 
charged :  ^^  That  if  the  plaintiff  was  at  all  times  ready  to 
do  the  work  that  the  defendants  imposed  upon  him  under 
his  employment,  then,  though  they  did  not  see  fit  to  give 
him  work,  and  let  him  remain  idle,  still  he  can  recover,  and 
strictly  as  wages."  The  verdict  which  the  jury  rendered  in 
favor  of  the  plaintiff  was  for  the  salary  and  expenses  claimed 
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and  the  interest  tliereon.  It  is  plain  that  the  issue  made  by 
the  original  pleadings  was  the  only  one  tried,  the  only  one 
submitted  to  the  jury  and  the  only  one  upon  which  the 
judgment  was  recovered.  The  ruling  of  the  court*  eon- 
forming  the  complaint  to  the  proofs  did  not  introduce  into 
the  case  a  new  cause  of  action  for  damages  or  any  other 
cause  of  action  except  the  one  originally  counted  upon. 
Whatever  may  have  been  the  effect  of  granting  the  request 
to  conform  the  complaint  to  the  proofs,  it  was  a  perfectly 
harmless  proceeding  so  far  as  the  defendants  are  concerned. 
The  court  still  adhered  to  the  issue  made  by  the  original 
pleadings  as  if  no  such  motion  had  been  made  or  granted 
and  for  all  practical  purposes  the  case  must  be  treated  in  the 
same  way  as  if  the  motion  had  been  denied.  For  these 
reasons  the  judgment  appealed  from  should  be  affirmed. 
Judgment  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  not  voting. 


Note. 

As  to  amending  pleading  in  order  to  conform  it  to  the  proof,  see  Walsh 
V.  B.  S.  Bk.,  15  Daly,  403;  Dexter  t>.  Irvins,  60  Hun,  585;  Barnes  v.  Selig- 
man,  55  Id.  339;  Cimiber  t.  Schoenfeld,  16  Daly,  454  ;  Peters  ».  Chamber- 
lain, 59  Hnn,  623  ;  Rutty  v.  C.  F.  J.  Co.,  62  Id.  492  ;  Button  «.  Schuyler*s 
S.  T.  B.  Line,  40  Id.  422  ;  Mcainnis  v.  Murphy,  23  W.  Dig.  215 ;  Steinam 
0.  Strauss,  63  Hun,  629, 


TUCKER  V.  UNITED  L.  &  A.  INS.  ASS'N.       175 


Opinion  of  the  Court,  by  Eabl,  Ch.  J. 


Ann  Tucker,  Respondent,  v.  The  United  Life  &  Acci- 
dent Insurance  Association,  Appellant. 

Court  of  Appeals,  Aprill2^  1892. 

Insurance,  Question  of  fact, — In  an  action  on  a  policy  of  life  insurance, 
where  plaintiff* s  intestate  had  stated,  in  his  application,  that  he  had 
never  had  consumption,  it  was  held  to  be  a  question  of  fact  for  the 
jury  to  determine,  under  the  facts  and  circumstances  of  the  case,  as  to 
whether  he  was,  at  the  time  the  policy  was  issued,  afflicted  with 
consumption. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
fourth  department,  affirming  judgment  in  favor  of  Plaintiff. 

William  Q-.  Tracy ^  for  appellant. 

William  Kennedy^  for  respondent. 

Earl,  Ch.  J. — ^This  action  was  brought  by  the  plaintiff 
upon  a  policy  of  insurance  for  her  benefit  upon  the  life  of 
her  son  William  C.  Tucker.  It  is  claimed  on  behalf  of  the 
defendant  that  the  answers  contained  in  the  application  of 
the  insured  for  the  insurance,  and  which  were  made  a  part 
of  the  policy,  were  warranties  and  that  they  were  untrue. 
He  represented  that  he  had  never  had  any  serious  ailments 
or  local  disease,  and  among  other  things  that  he  had  never 
had  consumption.  The  policy  was  issued  on  the  20th  day  of 
March,  1889,  and  he  died  of  consumption  on  the  7th  day  of 
October  following.  The  defendant  claims  to  have  shown  by 
undisputed  evidence  that  be  had  consumption  at  the  time 
of  the  insurance,  and  thus  that  the  breach  of  warranty  was 


176      TUCKER  v.  UNITED  L.  &  A.  INS.  ASS'N. 


Opinion  of  the  Ck>iirt,  by  Eabl,  Ch.  J. 


established.  On  the  part  of  the  plaintiff  it  is  claimed  that 
there  was  a  conflict  of  evidence  upon  that  point  and  that  the 
case  was  therefore  properly  submitted  to  the  jury  and  that 
the  verdict  of  the  jury  is  conclusive  here. 

The  defendant  called  as  a  witness  Dr.  Sears,  a  young  phy- 
sician,  who  had  been  in  practice  at  the  time  of  the  insurance 
about  three  years.  He  testified  that  the  insured  first  called 
upon  him  on  the  25th  day  of  February  before  the  insurance 
for  professional  advice  and  treatment,  and  that  he  made  six 
calls  upon  him  before  the  fifth  day  of  March,  and  that  he 
treated  him  for  consumption  ;  that  during  that  time  he  pro- 
cured and  examined  a  specimen  of  his  sputum  and  discovered 
what  are  known  as  Koch  bacilli,  the  germs  of  tuberculosis, 
and  he  gave  it  as  his  judgment  that  he  had  consumption  at 
that  time.  His  evidence  as  to  the  presence  of  the  bacilli 
was  confirmed  by  another  physician  who  during  the  trial  of 
the  action  made  a  microscopic  examination  of  the  bacilli.  If 
there  had  been  no  other  evidence  in  the  case  to  weaken  the 
force  of  this  evidence  it  is  probably  true  that  the  defense  to 
the  action  would  have  been  established.  Dr.  Sears  formed 
his  opinion  from  the  ai^pearance  of  the  insured  at  the  time  he 
treated  him,  from  the  presence  of  the  bacilli  in  the  sputum, 
and  from  his  subsequent  history  and  death  from  consumption. 
The  insured  thought  he  had  not)iing  but  a  cold,  and  was  not 
informed  by  Dr.  Sears  that  he  had  consumption.  The  pre- 
sence of  the  bacilli  cannot  be  conclusive.  Bacilli  in  the 
sputum  cannot  always  be,  it  seems  to  me,  an  indication  that 
the  disease  of  consumption  has  actually  commenced.  These 
germs  enter  the  system  and  in  thousands  of  cases  do  no  harm. 
In  order  to  work  mischief  they  must  find  favorable  condi- 
tions, and  at  what  precise  time  their  operation  has  gone  so 
far  as  to  cause  disease  cannot  be  easily  determined.  Philo- 
sophically speaking  the  disease  must  have  a  precise  commence- 
ment. On  one  day  the  victim  may  be  free  from  disease 
and  on  the  next  day  it  may  have  commenced.  So  far  as*  I 
can  see  these  baciUi  may  have  been  present  about  the  first 


TUCKER  V.  UNITED  L.  &  A.  INS.  ASS'N.      177 


Opinion  of  the  Court,  by  £abl,  Ch.  J. 


or  March  and  yet  their  operation  may  not  have  gone  so  far  as 
to  cause  consumption  on  the  20th  day  of  March ;  so  that  from 
the  mere  presence  of  bacilli  on  the  first  of  March,  from  any 
light  given  by  the  evidence,  or  from  anything  in  the  nature 
of  things,  I  am  unable  to  say  that  they  absolutely  and  infal- 
libly' indicated  the  existence  of  consumption  prior  to  the  20th 
of  March.  But  there  was  evidence  on  the  part  of  the  plaint- 
iff which  produced  a  manifest  conflict. 

The  sister  of  the  insured  testified  that  he  had  a  cold,  and 
at  her  request  went  to  Dr.  Sears  to  get  a  prescription  for 
that,  and  that  she  and  her  brother  believed  that  it  was  a  mere 
temporary  ailment.  At  the  time"  of  the  insurance  he  weighed 
about  155  pounds,  and  for  some  considerable  time  thereafter 
his  complexion  was  ruddy  and  he  was  apparently  healthy. 
He  continued  in  his  ordinarj''  employment  of  a  laborer  until 
Avithin  a  few  weeks  of  his  death.  He  died  of  acute  tuber- 
culosis, which  generally  runs  its  course  in  a  very  short  space 
of  time,  usually  three  or  four  months.  After  visiting  Dr.  Sears 
the  cough  he  then  had  disappeared,  and  was  not  noticed  V)y 
his  sister  for  some  months  thereafter,  and  during  some  months 
thereafter  he  was  not  under  treatment  by  any  physician. 
The  examining  physician  who  made  the  medical  examination 
for  his  insurance  testified  that  he  examined  him  on  the  19th 
day  of  March ;  that  his  physical  appearance  was  then  healthy ; 
that  he  made  a  thorough  examination  by  the  usual  tests  and 
found  his  lungs  in  a  perfect  healthy  condition ;  that  he  exam- 
ined him  by  percussion  and  ausculation,  and  pronounced  him 
healthy.  He  saw  him  some  weeks  afterward  and  conversed 
with  him  and  saw  nothing  to  indicate  any  lung  trouble  or 
any  desease  of  any  kind.  Now,  taking  all  this  evidence,  it 
was  a  question  of  fact  for  the  jury  to  determine  whether  at 
the  precise  time  the  policy  was  issued  he  was  afflicted  with 
consumption.  Although  he  died  of  consumption,  the  proof 
shows  that  the  particular  form  of  that  disease  of  which  he 
died  may  have  originated  after  the  insurance  and  ordinarily 
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would  not  exist  for  a  period  of  six  months  before  causing 
death. 

We  think  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

All  concur. 


Note. 

See  farther,  Spring  v.  Chautauqua  M.  L.  Abs^u,  60  Hun,  681;  Boos  v. 
World  M.  M.  Ins.  Co.,  64  N.  Y.  236;  Bancroft  v.  Home  Ben.  Ass*n,  68 
Supr.  492;  126  K  Y.  682;  Foot  v,  -^tna  L.  Ins,  Co.,  61  Id.  671 ;  Cushman 
V.  N.  S.  L.  Ins.  Co.,  63  Id.  404;  Dwight  v.  Germania  L.  Ins.  Co.,  108  Id. 
841;  Bancroft  v.  Home  Ben.  Ass'n,  120  Id.  114 ;  Marshall  v.  Women's  M. 
L  &  A.  Co.,  68  Supr.  406. 


William  Paxnb,  Appellant,  v.  Elizabeth  W.  Aldbioh, 

Impleaded,  etc.,  Respondent. 

Court  qf  Appeals,  April  12,  1802. 

1.  JBMdence,  Opinion. — A  witness,  who  is  not  an  expert,  cannot  properly 

give  an  opinion  as  to  the  mental  capacity  of  a  grantor,  or  as  to  whether 
he  was  rational  or  irrational,  even  when  such  opinion  may  be  based 
upon  specific  acts  and  conversations,  and  his  personal  observations. 

2.  Same, — He  can  state  only  the  acts  and  conversations  of  which  he  has 

personal  knowledge,  and  then  be  permitted  to  say  whether,  in  his  Judg- 
ment, such  acts  and  conversations  were  rational  or  irrational,  or  were 
those  of  a  rational  or  irrational  person. 
8.  Appeal.  Discretion, — ^The  postx)onement  of  a  trial  of  an  issue  between  the 
plaintiff  and  a  defendant  until  other  defendants  have  been  served  and 
their  time  to  plead  has  expired,  is  a  matter  resting  entirely  in  the  dis- 
cretion of  the  trial  court,  and  a  refusal  is  not  reviewable  error  in  the 
court  of  appeals. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  first  department,  affirming  judgment  of  speciaJ  term, 
dismissing  complaint  upon  the  merits. 

i.  Laflin  Kellogg^  for  appellant. 

Q^eo.  Put7iam  Smithy  for  respondent. 
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Matkard,  J. — The  plaintiff,  as  one  of  the  principal 
legatees  and  devises  in  the  will  of  his  grandfather,  John 
Paine,  seeks  to  set  aside  a  conveyance  made  by  the  testator 
May  28, 1885,  six  months  before  his  death,  by  which  he  con- 
veyed to  Elizabeth  Noble  certain  valuable  real  estate  in  New 
York  city  between  Sixty-third  and  Sixty-fourth  streets  and 
Tenth  and  Eleventh  avenues,  and  at  the  time  of  the  esti- 
mated value  of  $250,000,  but  upon  which  there  was  a 
mortgage  of  $70,000.  The  deed  is  assailed  upon  the 
alleged  ground  that  the  grantor  was  non  compos  mentis  at 
the  time  of  its  execution.  The  consideration  of  the  convey- 
ance was  the  grant  to  Paine  by  Mrs.  Noble  of  certain 
premises  on  Fifty-seventh  street  in  the  same  city,  occupied 
as  an  apartment  house,  known  as  "  The  Grenoble,"  which 
'  was  estimated  in  the  exchange  to  be  worth  $600,000,  and 
upon  which  there  was  a  mortgage  of  $300,000,  and  upon 
which  Paine  executed  to  Mrs.  Noble,  at  the  time  of  the  con- 
veyance to  him,  a  second  mortgage  of  $70,000. 

This  action  was  commenced  June  4,  1889.  Mrs.  Noble 
mortgaged  the  Sixty-third  street  property  to  the  Mutual 
Life  Insurance  Company  soon  after  its  convieyance  to  her, 
and  on  June  13,  1885,  conveyed  the  premises  to  one 
William  B.  Coates.  It  seems  to  have  been  unimproved 
property  and  was  divided  up  into  several  lots  and  portions 
of  it  conveyed  to  different  persons  and  mortgages  given  and 
foreclosed.  On  April  8, 1889,  the  defendant  Elizabteh  W. 
Aldrich  became  the  purchaser  of  a  portion  of  the  premises  for 
the  consideration  of  $300,000,  subject  to  a  mortgage  to  the 
Mutual  Life  Insurance  Company  of  $100,000.  It  is  not 
claimed  that  she  had  any  notice  or  knowledge  of  the  alleged 
mental  incompetency  of  John  Paine  when  he  executed  the 
deed  to  Mrs.  Noble  in  1885.  All  the  transactions  relating 
to  this  property  are  matters  of  public  record  and  presumably 
the  plaintiff  had  knowledge  that  the  grantees  of  John  Paine 
were  dealing  with  it  as  if  they  had  an  unimpeachable  title, 
and  that  innocent  purchasers  were  making  investments  upon 
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the  faith  of  such  title,  and  no  objection  is  shown  to  have 
been  made  by  him  or  any  claim  preferred  that  the  deed  to 
Mrs.  Noble  was,  for  any  reason,  void ;  and  no  explanation 
has  been  made  of  his  conduct  in  delaying  to  bring  this  action 
for  a  period  of  over  three  years  and  six  months  after  his 
grandfather's  death.  It  appears  that  the  mortgage  upon  the 
Grenoble  property,  given  by  John  Paine  as  a  part  of  the  con- 
sideration of  the  exchange  of  property,  was  foreclosed  in  1886. 
Presumably  his  executors  and  devisees,  including  the  plkin- 
tiff,  were  made  parties.  Whether  any  defense  was  inter- 
posed by  the  plaintiff  does  not  appear,  except  inferentially. 
The  plaintiff  put  in  evidence  a  notice  of  appeal  from  an  order 
in  the  foreclosure  action  denying  a  motion  made  by  him  to 
open  the  judgment  therein.  It  is  evident  that  the  same  facts 
which  would  have  sustained  this  action  to  set  aside  the  deed 
to  Mrs.  Noble  would  have  constituted  a  defense  to  the  fore- 
closure action. 

The  plaintiff  in  his  complaint  alleges  a  conspiracy  between 
WiUiam  Noble,  Elizabeth  Noble  and  one  Sears,  the  agent  of 
John  Paine,  by  means  of  which  the  execution  of  this  deed 
was  procured,  and  in  consequence  of  which  the  grantor  and 
his  heirs  and  legatees  suffered  loss  and  damage  to  the  amount 
of  $180,000.  There  is  no  allegation  that  the  parties  to  this 
conspiracy  are  insolvent  or  unable  to  make  restitution,  or 
that  the  plaintiff  has  not  an  adequate  legal  remedy  by  means 
of  which  he  might  recover  the  value  of  the  property  lost, 
without  recourse  to  innocent  purchasers. 

While  all  these  circujnstances  may  not  operate  as  a  bar  to 
a  recovery  here,  they  may  and  should  be  taken  into  account 
by  a  court  of  equity,  and  are  of  such  a  character  as  to  require 
clear  and  conclusive  proof  of  the  mental  incapacity  of 
plaintiff's  testator  when  the  act  in  question  was  done.  Such 
proofs,  we  think,  were  not  furnished. 

It  is  true  it  was  shown  that  Mr.  Paine  was  ninety-two 
years  of  age ;  that  he  had  many  physical  infirmities,  due  to 
his  advanced  years,  with  the  consequent  impaii*ment  of  the 
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mental  faculties ;  but  witnesses  of  equal  crediWlity  differ 
widely  as  to  the  extent  of  this  impairment.  Even  much  of 
the  testimony  of  plaintiffs  witnesses  is  susceptible  of  con- 
flicting inferences  upon  this  point.  This  court  cannot  dis- 
cuss or  weigh  the  evidence.  We  can  only  look  into  it  for 
the  purpose  of  detennining  whether  it  was  sufficient  to 
present  an  issue  of  fact  for  the  decision  of  the  trial  court. 
We  have  done  so,  and  are  satisfied  that  enough  was  shown  to 
8upix)rt  the  conclusion  that  the  grantor  had  such  mental 
capacity  at  the  time  of  the  execution  of  the  deed  that  he  could 
collect  in  his  mind  without  prompting  all  the  elements  of 
the  tmnsaction  and  retain  them  for  a  sufficient  length  of 
time  to  perceive  their  obvious  relations  to  each  other,  and  to 
form  a  rational  judgment  in  regard  to  them. 

We  have  carefully  examined  the  exceptions  taken  to  the 
exclusion  and  admission  of  evidence  offered  upon  the  trial, 
and  are  of  the  opinion  that  no  such  en*ors  were  committed 
as  to  require  a  new  trial  of  the  action.  Much  of  the  matter 
excluded  related  to  the  conclusions  or  opinions  of  non-expert 
witnesses,  and  was  clearly  inadmissible.  The  question  put 
to  the  witness  Cornish  was  not  brought  within  the  rule  laid 
down  by  this  court  in  Holcomb  v,  Holcomb,  95  N.  Y.  816, 
and  kindred  cases.  The  witness  had  testified  to  some  ex- 
tended conversations  with  Mr.  Paine,  comprising  negotiations 
for  a  business  transaction  of  an  important  character,  and  had 
stated,  with  some  detail,  what  he  had  observed,  what  had 
been  said  and  what  Mr.  Paine  did ;  and  he  was  then  asked : 
**  From  his  acts  that  you  saw  there  in  your  conversation  with 
him,  what  opinion,  if  any,  did  you  form  as  to  his  mind  ?  " 

Objection  was  made  and  sustained,  when  this  question 
was  asked :  "  Taking  into  consideration  these  facts  that  you 
have  stated  here  in  your  testimony  to-day,  which  you  learned 
from  your  contact  with  Mr.  Paine  and  from  his  conversations 
with  you,  what  impression  did  he  give  you  as  to  whether 
or  not  he  was  rational  or  irrational  ?  "  An  objection  to  this 
question  was  also  sustained.     The  court  then  put  the  follow- 
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ing  question:  "From  the  conversations  you  had  with  him 
and  from  his  actions,  his  acts  in  your  presence,  were  those 
conversations  or  those  acts  those  of  a  rational  or  an  irrational 
man  ?  "  which  the  witness  answered  in  his  own  way. 

The  trial  court  applied  the  correct  rule  in  regard  to  this 
class  of  evidence.  The  witness  was  a  layman  and  could  not 
properly  give  an  opinion  as  to  the  mental  capacity  of  the 
grantor,  or  as  to  whether  he  was  rational  or  irrational,  even 
when  such  opinion  might  be  based  upon  specific  acts  and 
conversations  and  his  personal  observations.  He  could  state 
the  acts  and  conversations  of  which  he  had  personal  knowl- 
edge, and  then  be  permitted  to  say  whether  in  his  judgment 
such  acts  and  conversations  were  rational,  or  were  those  of 
a  rational  or  irrational  person.  This  is  the  extent  to  which 
any  of  the  cases  have  gone  and  the  tendency  is  to  limit 
rather  than  enlarge  the  rule ;  because  even  in  its  present 
form  it  is  an  infringement  of  the  fundamental  law  of  evidence 
that  a  witness,  who  is  not  an  expert,  shall  not  be  permitted 
to  testify  to  his  conclusions  or  opinions  as  to  an  issuable 
fact. 

There  was  no  reviewable  error  in  the  refusal  of  the  court 
to  postpone  the  trial  of  the  issue  between  the  plaintiff  and 
the  defendant  Aldrich  until  other  defendants  had  been  served 
and  their  time  to  plead  had  expired.  It  was  a  matter  relat- 
ing to  the  conduct  of  the  action  which  rested  entirely  in  the 
discretion  of  the  court  to  which  the  application  was  made. 
Sufficient  time  had  elapsed  since  the  commencement  of  the 
action  to  enable  the  plaintiff,  with  the  exercise  of  due  dili- 
gence, to  procure  service  upon  all  the  necessary  parties. 

The  defendant  Aldrich  had  not  been  made  a  party,  and 
she  was  compelled  for  her  own  protection  to  apply  to  be 
brought  in.  The  existence  of  the  lis  pendens  seriously 
oT)structed  her  disposition  of  the  property.  She  had  title  to 
only  a  part  of  the  premises  involved  in  the  action,  and,  accord- 
ing to  the  allegations  of  the  complaint  was  the  only  person  in- 
terested in  the  event  thereof  who  stood  in  the  attitude  of  an 
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innocent  purchaser.  The  judgment  does  not  conclude  the 
plaintiff  as  to  any  other  party,  or  as  to  the  residue  of  the 
property,  nor  is  the  lis  pendens  cancelled  or  discharged,  ex- 
cept as  to  the  defendant  Aldrich,  and,  therefore,  no  substantial 
right  of  the  plaintiff  was  invaded  by  compelling  him  to  go  to 
trial  at  that  time. 

The  order  and  judgment  appealed  from  must  be  affirmed, 
with  costs. 

All  concur,  except  Gray,  J.,  not  voting. 


Note. 

See  further,  Matter  of  Bush,  22  N.  Y.  St.  Rep.  864;  Paine  v.  Aldrich,  69 
Han,  023;  Yeandle  v.  Yeandle,  47  Id.  635;  Holcomb  v.  Holcomb,  95  N.  Y. 
316;  Matter  of  Ross,  87  Id.  514;  Rider  v.  Miller,  86  Id.  511;  Real  v.  People, 
42  Id.  270;  O'Brien  r.  People,  36  Id.  276;  Clapp  ».  Fullerton,  34  Id.  190; 
Matter  of  Saddlemlre,  22  W.  Dig.  411;  People  v,  Conroy,  97  N.  Y.  62; 
Hewlett  V.  Wood,  56  Id.  634;  Spence  v.  Brown,  17  W.  Dig.  518;  White  v. 
Davis,  62  Hun,  622. 


Maby  B.  Van  Clbap,  Appellant,  v.  Catharine  Burns, 

Respondent. 

Court  of  Appeals^  April  12,  1892. 

1.  Dower,    Divorce. — The  "  misconduct,*'  which  deprives  a  wife,  divorced 

on  aoeoont  thereof,  of  her  right  of  dower,  is  adultery  only. 

2.  Same.    Foreign  judgment. — ^The  effect,  which  a  judgment  of  divorce, 

granted  in  another  state,  has  upon  the  lands  of  the  hushand  within  this 
state,  is  to  be  determined  by  the  laws  of  this  state. 
8.  Same. — ^A  decree  of  divorce,  obtained  by  a  husband  in  another  state  on 
the  ground  of  his  wife's  abandonment  of  him,  does  not  deprive  her  of 
her  then  existing  dower  rights  in  his  lands  in  this  state. 

Appeal  from  judgment  of  the  supreme  courts  general  term, 
second  department,  reversing  judgment  in  favor  of  plaintiff 
•ad  granting  new  trial. 
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John  -H".  Kemble^  for  appellant. 

Jbsiah  T.  Marean^  for  respondent. 

Pbckham,  J. — This  case  has  already  been  in  this  court  in 
the  second  division,  and  is  reported  in  118  N.  Y.  549  ;  29 
St.  Rep.  860.  It  did  not  then  appear  what  effect  the  Illinois 
divorce  had  in  that  state  upon  the  dower  of  the  divorced 
wife. 

It  was  held,  in  the  absence  of  evidence  upon  that  question, 
that  the  decree  of  the  Illinois  court  dissolving  the  marriage  for 
a  crime  other  than  adultery  of  the  wife  would  not  deprive  the 
wife  of  her  then  existing  dower  rights  in  lands  in  this  state. 
As  to  whether  a  different  result  would  be  reached  in  case  it 
appeared  that  the  Illinois  statute  deprived  the  wife  of  dower 
even  where  the  divorce  was  for  a  cause  other  than  adultery, 
the  court  made  no  decision  and  intimated  no  opinion.  The 
case  went  back  for  a  new  trial  and  upon  such  trial  evidence 
was  given  that  by  the  Illinois  statute  the  effect  of  the 
divorce  in  that  state  was  to  deprive  the  wife  of  dower  and 
any  estate  granted  by  the  laws  of  that  state  in  the  real  or 
personal  estate  of  the  husband,  even  where  the  divorce  was 
granted,  as  in  this  case,  for  a  cause  other  than  the  adultery 
of  the  wife,  to  wit ;  her  abandonment  of  the  husband. 

As  this  is  a  fact  which  did  not  appear  on  the  former  ap- 
peal, we  are  asked  to  regard  the  whole  question  as  res  nova^ 
and  to  come  to  a  decision  irrespective  of  the  former  opinion 
as  to  the  true  meaning  of  the  word  "  misconduct,"  as  used 
in  the  8th  section  of  our  statute  relating  to  divorce,  which 
is  as  follows :  "  In  case  of  divorce,  dissolving  the  marriage 
contract,  for  the  muconduct  of  the  wife,  she  shall  not  be 
endowed."     2  R.  S.,  741,  §  8. 

The  claim  of  the  counsel  we  regard  as  inadmissible. 

We  are  bound  by  the  authority  of  the  former  decision  to 
hold  that  the  word  "  misconduct "  relates  to  that  land  of 
misconduct  only  which  our  laws  recognize  as  sufficient  to 
authorize  a  divorce,  viz. :  adultery.     The  sole  question  open 
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for  us  to  determine  is  whether  the  fact  by  the  statute  of 
Illinois  a  wife  who  has  been  divorced  from  her  husband  by 
the  judgment  of  an  Illinois  court  on  the  ground  of  her 
abandonment  of  her  husband,  and  who  thereby  forfeits  her 
right  to  dower  in  the  lands  of  her  husband  within  that  state, 
also,  and  for  that  reason  forfeits  her  existing  right  to  dower 
in  lands  of  her  husband  within  this  state.  Evidence  as  to 
the  effect  of  the  Illinois  divorce  upon  the  defendant's  right 
to  dower  in  lands  in  that  state  has  no  tendency  to  throw 
light  upon  the  meaning  of  the  word  "  misconduct "  as  used 
in  our  statute.  We  have  determined  that  it  refers  only  to 
misconduct  such  as  we  recognize  as  sufficient  to  authorize  a 
divorce  in  our  own  state.  We  must  still  give  the  same 
meaning  to  that  word  that  we  have  done  prior  to  the  intro- 
duction of  such  evidence. 

If  the  defendant  in  the  Illinois  divorce  is  to  be  deprived 
of  her  existing  right  to  dower  in  the  lands  of  her  husband 
in  this  state  by  reason  of  such  foreign  divorce,  it  must  be, 
not  by  virtue  of  our  statute,  but  by  reason  of  the  effect 
which  such  judgment  must  have  under  the  constitutional 
guaranty  that  full  faith  and  credit  shall  be  given  to  the 
judgments  of  a  sister  state.  Constitution,  art.  4,  §  1.  Con- 
gress, in  the  course  of  carrying  into  effect  the  clause  cited, 
passed  an  act  on  the  26th  of  May,  1790,  chapter  11,  and 
therein  provided  that  "  the  records  and  judicial  proceedings 
authenticated  as  aforesaid  shall  have  such  faith  and  credit 
given  to  them  in  every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  state  from 
whence  the  said  records  are  or  shall  be  taken."  It  was  held 
in  Mills  V.  Duryee,  7  Cranch,  481,  that  if  in  the  court  whence 
the  judgment  was  taken  it  had  the  faith  and  credit  of  evi- 
dence of  the  highest  nature,  viz. :  record  evidence^  it  must 
have  the  same  faith  and  credit  in  every  other  court.  If  the 
judgment  of  the  state  court  were  conclusive  in  the  state 
where  obtained,  it  must  be  conclusive  evidence  in  every 
other  state. 
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In  Christmas  v.  Russell,  5  Wall.  290,  it  was  held  that  the 
judgment  of  a  state  court,  not  reversed  by  a  superior  court 
having  jurisdiction,  nor  set  aside  by  a  direct  proceeding  in 
chanceiy,  is  conclusive  in  the  courts  of  all  the  other  states 
when  the  subject  matter  of  controversy  is  the  same. 

This  judgment  is  therefore  conclusive  evidence  in  this 
state  that  the  parties  were  divorced  as  therein  stated  and  for 
the  cause  therein  set  forth.  The  effect  which  such  a  divorce 
has  upon  the  lands  of  a  husband  in  the  state  of  Illinois  must 
be  determined  by  the  law  of  Illinois.  .The  effect  which  it 
has  upon  the  lands  of  the  husband  within  this  state  must 
be  determined  by  the  laws  of  this  state.  The  sov- 
ereignty of  Illinois  cannot  extend  beyond  its  territory  and 
the  legislature  of  that  state  has  no  power  to  enact  what 
shall  be  the  effect  of  a  judgment  of  one  of  its  own  courts 
upon  the  real  estate  situated  within  another  sovereignty. 
It  has  made  no  such  attempt.  As  to  this  question,  full 
faith  and  credit  are  given  to  the  judgment  of  a  court  of  a 
sister  state,  when  the  same  effect  upon  rights  of  property 
within  the  jurisdiction  of  that  state  is  given  to  such  a  judg- 
ment as  is  given  to  it  by  the  law  of  the  state  where  rendered. 
The  judgment  is  not  open  to  any  inquiry  upon  the  merits. 
Green  v.  Van  Buskirk,  6  Wall.  807. 

Under  what  circumstances  an  interest  in  land  within  this 
state  shall  be  allowed  a  wife  by  way  of  dower  is  a  question 
of  policy  which  the  state  alone  has  power  to  decide,  and  no 
judgment  of  a  foreign  tribunal  in  and  of  itself  can  in  any 
wise  affect  that  question.  In  truth  the  learned  counsel  for 
the  respondent  substantially  conceded  that  the  case  must  be 
decided  by  reference  to  our  own  statute,  and  if  that  statute 
did  not  forfeit  the  wife's  dower  in  such  a  case  as  this,  no 
forfeiture  could  be  founded  upon  the  terms  of  the  Illinois 
statute.  Hence  his  very  strong  plea  for  a  re-opening  of  the 
question  as  to  the  meaning  of  our  statute  notwithstanding 
the  decision  in  regard  thereto  by  the  other  division. 

Having  decided  that  the  wife  forfeits  her  dower  only  by 
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misconduct  of  the  nature  already  stated,  that  interpretation 
of  our  statute  decides  this  case. 

The  general  term  having  granted  an  extra  territorial  effect 
to  the  Illinois  statute  in  opposition  to  our  own,  we  must  for 
that  reason  reverse  its  judgment  and  affirm  that  of  the  spe- 
cial  term,  with  costs  to  plaintiff  in  all  courts. 

All  concur. 


Note. 

See  further,  Van  Cleaf  v.  Bums,  118  N.  Y.  649;  Schlffer  v.  Pruden,  64 
Id.  47;  Reynolds  v.  Reynolds,  24  Wend.  193;  Cooper  v.  Whitney,  3  Hill, 
95;  Pitts  B.  Pitts,  52  N.  T.  698;  Walt  v.  Wait,  4  Id.  95;  Forrest  v,  Forrest, 
6  Dner,  102;  Kade  v,  Lauber,  48  How.  882;  Grain  v.  Cavana,  36  Barb.  410; 
62  Id.  109;  Day  9.  West,  2  £dw.  Ch.  592. 


Wabben  D.  Fisher,  Appellant,  v.  The  Villagb  of  Cam- 
bridge, Respondent. 

Court  (if  Appeals^  April  12,  1892. 

1.  NegHgenee,    Bridge, — ^Where  the  trustees  of  a  village  build  a  foot-bridge 

so  near,  as  in  appearance,  to  make  substantially  an  addition  to,  and  a 
part  of,  a  highway  bridge,  without  taking  precautions  to  btdld  it  strong 
enough  to  bear  the  loads  which  persons  might  naturally  place  upon  it 
in  ignorance  that  it  was  not  a  part  of  what  it  seemed  to  be,  and  that  it 
was  designed  only  for  foot  passengers,  the  question,  in  case  of  injury 
under  such  circumstances,  whether  the  village  was  not  guilty  of  negli- 
gence, is  one  for  the  jury. 

2.  Same.    Violation  of  village  ordinance. — There  must  be  some  natural 

and  reasonable  connection,  as  cause  and  effect,  between  the  violation 
of  the  ordinance  and  the  happening  of  the  accident,  before  such  viola- 
tion can  furnish  any  defense. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
third  department,  affinning  judgment  in  favor  of  defendant. 
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Charles  N.  Davison^  for  appellant. 
D.  M.  West/ally  for  respondent. 

Peckham,  J. — Prior  to  the  passage  of  the  act  incorporat- 
ing defendant  there  had  been  a  bridge  spanning  the  creek 
which  crosses  Main  street  at  nearly  right  angles.  Main 
street  runs  about  east  and  west.  This  bridge  was  erected 
and  kept  in  repair  at  the  expense  and  by  the  authorities  of 
the  town,  within  the  limits  of  which  the  village  was  isituated. 
The  bridge  was  in  effect  a  continuation  of  Main  street.  In 
1866  the  defendant  was  incorporated  as  ^a  village,  and  its 
trustees  were  made  highway  commissioners,  with  general 
power  over  sidewalks,  roads  and  foot-bridges,  but  not  over 
highway  bridges.  Acting  under  their  authority,  the  ti'ustees 
built  what  is  termed  a  foot-bridge  over  the  same  creek.  They 
built  it  by  constructing  on  each  side  of  this  highway  bridge 
another  bridge,  and  each  of  these  bridges  which  they  thus 
built  was  about  twelve  or  thirteen  feet  wide,  and  almost  the 
same  span  as  the  original  bridge,  which  was  about  twenty- 
eight  feet  wide.  The  space  covered  by  the  original  highway 
bridge  and  by  these  side  bridges  was  thus  about  fifty-two  or 
fifty-four  feet,  and  was  in  effect  of  the  whole  width  of  Main 
street,  including  sidewalks.  There  was  in  this  way  added 
to  the  original  bridge  thirteen  feet  on  each  side.  It  is  claimed 
on  the  part  of  the  village  that  this  addition  was  plainly  a 
foot-bridge  intended  solely  for  the  use  of  foot  passengers, 
and  so  known  to  be  by  the  plaintiff.  The  defendant  further 
contends  that  it  had  no  power  to  build  any  other  than  a  foot- 
bridge, and  that  it  was  not  guilty  of  negligence  in  building 
a  foot  bridge  strong  enough  only  for  foot  passengers.  Also, 
that  plaintiff  was  guilty  of  negligence  which  contributed  to 
the  injury  by  driving  unnecessarily  upon  the  foot-bridge 
when  be  was  fully  aware  of  its  character. 

The  creek,  which  was  spanned  by  the  bridge,  had  a  course 
of  about  north  and  south,  while  the  closely  settled  part  of 
the  village  lay  on  the  east  side  of  the  bridge. 
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There  was  evidence  in  the  case  tending  to  show  the 
following  facts:  Main  street  had  no  curb  at  either  side.  In- 
stead of  a  paved  gutter  there  was  on  the  south  side  of  the 
street  and  north  of  the  south  sidewalk  a  sort  of  gutter  way, 
which  was  a  continuation  of  the  street  or  road.  The  road 
rounded  gradually,  being  higher  in  the  center,  and  the 
gutter  was  simply  the  edge  of  the  road,  as  it  met  the  plane 
of  the  sidewalk  on  the  south  and  there  was  no  abrupt 
breaking  away.  It  was  perfectly  easy  for  teams  to  drive 
across  it  one  way  or  the  other. 

Both  of  these  foot-bridges,  as  has  been  said,  joined  and 
were  built  up  against  and  substantially  formed  a  part  of  the 
old  highway  bridge. 

The  south  curb  line  of  Main  street,  if  extended  across  the 
bridge,  would  take  in  about  four  feet  of  the  north  end  of  the 
foot-bridge,  or,  in  other  words,  the  foot-bridge  projected 
into  the  street  line  about  that  distance.  The  balance  of  the 
foot-bridge  was  a  continuation  of  the  line  of  the  south  side- 
walk. The  line  of  demarkation  between  the  so-called  foot- 
bridge and  the  highway  bridge  was  not  distinct.  The  high- 
way  bridge  was  higher  by  the  thickness  of  one  plank,  from 
one  to  three  inches,  than  was  the  foot-bridge.  There  was 
nothing  else  to  show  where  one  bridge  ended  and  the  other 
commenced.  The  general  appearance  of  the  whole  bridge 
was  that  it  was  safe  for  general  use  and  for  driving  with 
whatever  load  was  necessary.  The  part  the  plaintiff  drove 
on  was  level,  or  nearly  so,  with  the  old  bridge  ;  there  were 
plank  on  both  bridges,  and  nothing  on  them  but  dust  and 
dirt.  There  was  nothing  to  show  where  the  foot-bridge 
commenced  and  the  road  bridge  ended,  for  the  line  of  the 
difference  in  height  between  the  two  was  within  the  lines  of 
the  street.  The  plaintiff  did  not  know  that  one  part  was  a 
foot-bridge  only  and  the  other  part  a  road  bridge,  although 
he  knew  that  the  part  designated  on  the  trial  as  a  foot- 
bridge was  the  only  place  that  pedestrians  usually  crossed 
and  that  it  was  built  for  that  purpose,  that  is,  of  furnishing 
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pedestrians  a  place  to  cross,  but  both  bridges  were  on  a  level 
and  he  had  never  heard  that  one  part  of  the  bridge  was 
stronger  than  the  other  part,  and  from  appearances  one  was 
just  as  safe  to  drive  on  as  the  other. 

He  did  know  that  one  part  of  the  bridge  was  under  the 
supervision  of  one  set  of  men  and  the  other  under  the  sup- 
ervision of  another  set  of  men.  He  knew  that  by  seeing 
different  men  working  on  the  bridge.  During  the  time 
plaintiff  lived  in  Cambridge  (a  period  of  some  years)  he  had 
seen  other  people  frequently  drive  over  the  foot-bridge  part, 
and  it  was  plain  to  be  seen  teams  had  so  driven  over  it. 
Tracks  of  the  wagons,  marks  of  the  horees  and  their  drop- 
pings could  be  there  seen  on  the  planks.  These  tracks  and 
marks  were  plain  to  be  seen  on  the  planks  at  or  very  near 
the  point  where  plaintiff  went  on  the  bridge.  And  it  was 
plain  that  teams  had  been  continually  driving  over  that  part. 

Upon  this  evidence  we  think  a  case  would  have  been 
made  for  the  jury  if  plaintiff  had  driven  along  the  highway 
and  entered  upon  the  bridge,  and  had  been  injured  by  the 
falling  of  the  foot-biidge  part  consequent  upon  his  driving 
upon  that  portion.  It  would  be  a  question  for  the  jury 
whether  the  defendant  were  not  guilty  of  negligence  in 
building  its  foot-bridge  so  near  as  in  appearance  to  make 
substantially  an  addition  to  and  a  part  of  the  old  highway 
bridge,  without  taking  precautions  to  build  it  strong  enough 
to  bear  the  loads  which  persons  might  naturally  place  upon 
it  in  ignorance  that  it  was  not  a  part  of  what  it  seemed  to 
be  and  who  were  equally  ignorant  that  it  was  designed  only 
for  foot  passengers.  Whether  a  plaintiff  in  such  case  were 
himself  guilty  of  any  negligence  if  even  without  absolute 
necessity  he  permitted  his  wagon  wheels  to  drop  from  the 
upper  plank  of  the  highway  bridge  the  distance  of  an  inch 
or  two  to  the  lower  plank  of  the  foot-bridge,  and  in  conse- 
quence saiffered  injury  by  the  falling  of  the  foot-bridge,  is  a 
question  which  could  not  be  determined  by  the  judge  in  the 
affirmative.     It  may  be  entirely  true  that  defendant  had  no 
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legal  right  to  build  a  highway  bridge.  Its  liability  does  not 
flow  from  the  fact  of  its  attempting  to  build  such  a  bridge 
and  in  negligently  constructing  it.  Its  liability,  if  any,  rests 
upon  the  fact,  if  it  be  a  fact,  that  in  executing  its  acknowl- 
edged and  admitted  power  to  build  a  foot-bridge,  it  has 
built  it  so  close  to  the  highway  bridge  as  seemingly  to  form 
a  part  thereof  and  in  such  a  manner  as  was  likely  to  deceive 
any  one  ignorant  of  the  fact  and  lead  him  to  believe  that  in 
driving  on  the  foot-bridge  he  was  driving  upon  a  highw^^ 
bridge,  any  part  of  which  would  be  equal  to  the  burden  of 
sustaining  any  reasonable  load  that  would  be  likely  to  be 
placed  upon  it. 

The  liability  of  defendant  would  rest  in  reality  upon  the 
negligent  and  improper  manner  in  which  it  actually  built  a 
foot-bridge. 

The  defendant,  however,  says  that  the  plaintiff  drove 
along  the  village  sidewalk  on  the  south  side  of  Main  street, 
and  from  such  sidewalk  entered  upon  the  ioot-bridge  of 
defendant  with  a  team  of  hoi*ses  drawing  a  loaded  wagon, 
and  while  his  team  was  on  the  foot-bridge  the  accident 
occurred.  It  would  not  have  happened,  the  defendant  says, 
but  for  the  fact  that  the  plaintiff  drove  on  the  village  side- 
walk, because  it  was  while  driving  from  this  sidewalk  that 
he  reached  the  portion  of  the  bridge  where  the  accident 
occurred.  It  does  not  appear  that  the  plaintiff  could  not 
have  driven  over  the  same  portion  of  the  bridge  even  though 
he  reached  the  bridge  while  driving  in  the  highway  proper. 
The  defendant  now  alleges  that  the  plaintiff  in  driving  on 
the  sidewalk  from  the  store  to  the  end  of  the  bridge,  a 
distance  of  a  few  feet,  violated  a  village  ordinance  and  also 
§  662  of  the  Penal  Code. 

The  village  ordinance  provided  that  any  person  leading  or 
driving  any  horse  or  other  animal  on  any  of  the  sidewalks 
should  be  liable  to  a  penalty  of  three  dollars  for  each  and 
every  offense.  The  Penal  Code  makes  it  a  misdemeanor 
willfully  and  without  authority  to  drive  along  a  sidewalk. 
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It  appeared  from  the  evidence  that  plaintiff  was  in  the 
employ  of  merchants  who  had  a  store  near  the  bridge,  and 
that  he  drove  on  the  sidewalk  to  get  his  wagon  near  a  plat* 
form  projecting  from  the  store  and  from  which  he  loaded  his 
wagon  with  a  stove  to  be  carried  somewhere  in  the  village. 
In  driving  off  the  sidewalk  it  was  difficult  for  plaintiff  to  do 
so  without  at  the  same  time  driving  his  team  and  wagon  on 
the  portion  of  the  bridge  built  by  the  defendant  for  foot 
Q|ssengers,  and  it  was  after  he  had  left  the  sidewalk  and  was 
on  the  defendant's  part  of  the  bridge  that  the  accident  hap- 
pened by  the  giving  way  of  the  bridge.  From  these  facts 
we  do  not  think  it  follows  as  a  legal  propositioii  that  plaint- 
iff was  guilty  of  negligence  contributing  to  the  injury. 

It  has  been  sometimes  held  that  one  who  violated  some 
law  or  regulation  intended  to  prevent  the  happening  of  an 
accident  of  the  nature  which  in  fact  occurred  was  prima  facie 
guilty  of  negligence,  and  from  such  violation  a  reasonable 
presumption  might  arise  that  the  fault,  if  not  the  sole  cause, 
was  at  least  a  contributory  cause  of  the  disaster.  Thus  in 
Cordell  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  64  N.  Y.  535,  it  was 
held  that  a  charge  that  the  omission  to  give  the  statutory 
signals  at  a  highway  crossing  constituted  negligence  which 
subjected  the  defendant  to  liability  for  damages  if  the  death 
of  the  plaintiff's  intestate  was  caused  thereby  was  correct. 

So  the  non-compliance  of  a  vessel  at  the  time  of  a  collision 
with  statutory  or  other  regulations  prescribed  by  competent 
authority  and  intended  to  prevent  collisions,  is  prima  facie 
evidence  of  negligence,  and  a  presumption  that  it  caused  or 
contributed  to  the  happening  of  the  accident  may  be  per- 
mitted to  be  indulged  in. 

In  this  case,  however,  we  think  the  violation  of  the  ordi- 
ance  did  not  within  the  meaning  of  the  law  cause  or  contribute 
to  the  happening  of  the  accident. 

In  the  first  place  it  is  entirely  clear  that  the  purpose  of  the 
ordinance  was  not  to  prevent  accidents  on  the  foot-bridge. 
Ordinances  of  this  nature  are  passed  for  the  purpose  of  keep- 
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ing  street  yehicles  within  their  proper  limits  and  to  protect 
pedestrians  and  to  preserve  the  sidewalks  from  exposure 
to  wear  and  tear  from  horses  or  vehicles,  for  which  they 
were  not  intended.  Although  this  bridge  may  be  called  a 
foot-bridge  and  regarded  as  furnishing  in  fact  a  continuation 
of  the  sidewalk  at  that  point,  yet  there  can  be  no  doubt  that 
the  ordinance  as  to  driving  on  the  sidewalk  does  not  cover 
within  its  terms  the  foot  bridge  in  question.  A  foot-bridge 
is  not  a  sidewalk  within  the  general  meaning  of  the  word. 

Still  less  would  a  foot-bridge  which  to  all  appearances 
formed  part  of  a  highway  bridge,  and  between  which  and 
such  highway  bridge  there  was  no  visible  line  of  demarka- 
tion,  be  regarded  as  coming  within  the  purview  of  language 
providing  against  the  use  of  sidewalks  by  horses  and  carriages. 

As  the  ordinance  did  not  apply  to  the  foot-bridge,  there 
was  no  violation  of  it  in  driving  thereon  as  the  plaintiff  did, 
an4  there  was  no  reasonable  connection  between  the  prior 
violation  by  driving  on  the  sidewalk  and  the  subsequent  in- 
jury arising  from  driving  on  the  foot-bridge.  Although  the 
accident  happened  immediately  subsequent  to  the  violation 
of  the  ordinance,  it  was  also  subsequent  to  the  time  when  that 
violation  ended.  The  sidewalk  had  been  driven  on,  but  the 
plaintiff  had  also  driven  off  it,  and  although  in  driving  off 
the  sidewalk  the  plaintiff  had  also  driven  on  the  foot-bridge, 
yet  they  were  entirely  separable  acts  and  the  subsequent  was 
not  at  all  the  necessary  legal  or  physical  consequent  of  the 
first  act.  The  violation  of  the  ordinance  would  not  usually 
or  naturally,  and  did  not  proximately  cause  or  tend  to  cause 
the  injury.  If  there  had  been  an  ordinance  providing  that 
every  one  driving  on  the  highway  bridge  should  keep  to  the 
right,  would  the  fact  that  a  person  drove  to  the  left  at  a  time 
when  no  one  else  was  on  or  in  sight  of  the  bridge  be  a  defense 
to  an  action  to  recover  damages  sustained  by  the  bridge 
going  down  while  such  person  was  so  driving  on  the  left 
side  of  the  bridge?    There  would  no  natural  connection 

between  the  violation  of  the  ordinance  and  the  happening  of 
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the  accident,  although  it  might  be  in  one  sense  said  that  if 
the  ordinance  had  not  been  violated  the  accident  would  not 
have  occurred.  The  purpose  of  the  ordinance  would  be  re- 
garded, and  when  it  was  seen  that  its  purpose  was  to  pre- 
vent accidents  from  collisions  and  that  it  assumed  the  equal 
safety  of  both  sides  of  the  bridge  so  far  as  its  ability  to 
sustain  a  load  was  concerned,  it  certainly  could  not  be  held 
that  in  driving  to  the  left  under  such  circumstances  the  ^ 
person  was  guilty  of  negligence  which  contributed  to  the 
injury  because  he  thereby  violated  an  ordinance.  There 
must  be  some  natural  and  reasonable  connection,  as  cause 
and  affect,  between  the  violation  of  the  ordinance  and  the 
happening  of  the  accident  before  such  violation  can  furnish 
any  defense.  It  cannot  be  said  to  contribute  to  the  ac- 
cident unless  the  latter  is  the  natural  and  proximate  result 
following  such  violation,  or  unless  the  violation  contributed 
in  some  appreciable  degree  as  a  part  of  the  proximate  cause 
of  the  injury.  Here  the  accident  was  in  no  sense  the  prox- 
imate result  of  the  violation  of  the  ordinance,  nor  did  its 
violation  contribute  or  tend  to  contribute  to  the  happening  of 
the  injury  as  a  part  of  its  proximate  cause. 

If  the  plaintiff  could  convince  the  jury  from  the  evidence 
in  the  case  that  defendant  built  its  foot-bridge  in  such  a  way 
and  in  such  close  proximity  to  the  highway  bridge  as  ap- 
parently to  form  a  part  of  that  structure  and  seemingly  to  be  as 
strong  as  any  portion  thereof,  and  yet  negligently  omitted 
to  in  any  way  guard  it  from  use  as  part  of  such  highway 
bridge,  and  also  negligently  omitted  to  build  it  strong 
enough  to  support  the  weight  which  might  under  such  cir- 
cumstances, reasonably  be  expected  to  be  placed  upon  it, 
he  would  be  entitled  to  recover  his  damages  provided  he 
satisfied  the  jury  that  he  was  himself  ignorant  of  the  fact  that 
the  bridge  was  only  a  foot-bridge  and  not  intended  for  the 
use  of  horses  or  vehicles,  and  there  was  nothing  about  the 
place  which  would  suggest  to  a  reasonably  careful  and  pru- 
dent man  the  existence  of  any  danger  from  driving  on  the 
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bridge  in  question  at  the  point  he  did  and  with  the  load 
which  plaintiff  had. 

Evidence  upon  these  questions  was  given,  but  the  learned 
judge  thought  no  case  for  the  jury  was  made  out  and  there- 
fore non-auited  the  plaintiff. 

We  think  he  should  have  another  opportunity  to  prove 

bis  case,  and  if  the  evidence  then  produced  should  tend  to 

*  prove  the  facts  above  stated,  the  case  should  be  submitted 

to  the  jury.    For  that  purpose  this  judgment  must  be  reversed 

and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 


Note. 

As  to  violation  of  statute,  see  Minerly  9.  Union  Ferry  Co.,  56  Hon,  118; 
YanRaden  o.  N.Y.,  N.  H.  &  R.  R  Co.,  66  Id.  06;  Fisher  v.  Village  of  Cam^ 
bridge,  57  Id.  296;  CordeU  v.  K.  T.  C.  4;  H.  R.  B.  R.  Co.,  64  K.  T.  588; 
Lambert  «.  S.  I.  R.  R.  Co.,  70  Id.  104;  Van  Nordenv.  Robinson,  46  HuUf 
678  ;  Heints  v.  Mayor,  etc.,  60  Snpr.  205. 


JoHK  H.  RiKER,  as  Executor,  etc.,  Respondent,  v.  Sampson 
SocpsoN,  Leo,  The  North  American  Reuef  Societ7, 
etc.,  Impleaded,  Appellant. 

Court  (^  Appeals^  April  12, 1802. 

1.  Will.  Construcfton.— Whether  words  in  a  will  attached  to  a  gift  ex- 
plaining the  desire  of  the  testator  in  respect  to  its  use  or  disposition 
constitute  a  limitation  of  the  bequest,  or  are  to  be  regarded  as  advisory 
or  recommendatory,  depends  upon  the  intention  of  the  testator;  they 
are  construed  as  mandatory  or  advisory  according  to  the  intention  as 
ascertained  from  a  consideration  of  all  the  provisions  of  the  will  which 
bear  upon  the  subject. 

Si  Corporation,  CVkirter.^Where  the  words  used  in  defining  the  powers 
of  a  corporation  have  a  common  and  well  understood  meaning  and  are 
free  from  ambiguity  and  doubt,  they  cannot  be  enlarged  by  or  in  view 
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of  the  tenets  of  any  sect,  the  personal  belief  of  the  incorporators,  or 
their  understanding  of  the  words  used  in  the  statute  creating  the  cor- 
poration or  in  a  certificate  of  incorporation  under  a  general  law. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  judgment  entered  upon  decision 
after  trial  at  special  term. 

Louis  Marshall^  for  appellant. 
John  E.  Parsons^  for  respondent. 

Andrews,  J. — This  case  is  before  the  court  for  the  second 
time.  On  the  former  appeal  the  court  reversed  the  judg- 
ment of  the  general  term  on  the  ground  that  the  North 
American  Relief  Society  did  not  answer  the  description  of 
the  corporation  mentioned  in  the  fifth  clause  of  the  will  of 
Sampson  Simpson,  115  N.  Y.  94,  and  was  not,  therefore,  en- 
titled, to  the  fund  of  $50,000.  The  case  went  back  for 
a  new  trial,  and  on  tlie  new  trial  judgment  was  rendered 
against  the  claim  of  the  North  American  Relief  Society. 
Upon  the  new  trial  evidence  was  given,  not  presented  on  the 
former  trial,  which  it  is  claimed  authorizes  and  requires  that 
the  words  "  relief  of  the  indigent  Jews  in  Jerusalem,  Pales- 
tine,'' contained  in  the  certificate  of  incorporation  of  The 
North  American  Relief  Society,  should  have  a  broader 
interpretation  than  tliat  given  to  them  on  the  former  appeal^ 
and  it  is  insisted  that  in  the  light  of  the  new  evidence  it  should 
be  held  that  the  society  is  intitled  to  the  legacy  in  question. 

The  will  of  Sampson  Simpson,  which  was  executed  in 
January,  1857,  a  few  days  prior  to  the  testator's  death,  in 
the  fifth  clause  directs  that  on  the  death  of  his  nephew,  Moses 
A.  Isaacs,  the  legacy  of  $50,000  (the  income  of  which  was 
given  to  the  nephew  for  life)  should  be  paid  by  his  executors 
"  to  any  responsible  corporation  in  this  city  (New  York) 
existing  at  the  time  of  the  death  of  my  nephew,  whose  per- 
manent  fund  is  established  by  its  charter  for  the  puipose  of 


RIKER  V.  N.  A.  RELIEF  SOCIETY.  197 


Opinion  of  the  Court,  by  Andbbwb,  J. 

ameliorating  the  condition  of  the  Jews  in  Jerusalem,  Pales- 
tine ;  and  I  desire  such  corporation  annually  to  transmit  the 
interest  received  on  the  said  $50,000  to  Jerusalem,  Palestine, 
to  ameliorate  the  condition  of  the  Jews  living  there  by 
promoting  among  them  education,  arts  and  sciences,  and  by 
learning  them  agricultural  and  mechanical  vocations." 

It  is  claimed  that  the  case  as  now  presented  shows  that  in 
the  contemplation  of  the  incorporators  of  the  North  American 
Relief  Society,  of  whom  the  testator,  Sampson  Simpson,  was 
one,  the  words  in  the  certificate,  "  relief  of  the  indigent  Jews 
in  Jerusalem,  Palestine,"  were  synonymous  with  tiie  words 
subsequently  used  by  the  testator  in  his  will  to  express  the 
purpose  to  which  his  legacy  was  to  be  devoted. 

It  is  insisted  that  the  words  used  in  the  certificate  are  to 
be  construed  in  the  sense  in  which  they  were  understood  by 
the  incorporators,  and  that  so  construed  the  corporate  powers 
of  the  society  extend  to  the  administration  of  a  fund  for  the 
amelioration  of  the  condition  of  the  Jews  in  Jerusalem  by 
means  of  education  and  instruction  in  agricultural  and 
mechanical  vocations,  although  in  the  absence  of  explanation 
they  might  have  a  naiTower  interpretation. 

It  is  further  insisted  that  it  was  the  intention  of  the 
testatpr  that  the  North  American  Relief  Society  should 
receive  the  legacy,  provided  the  society  should  be  in  existence 
and  a  responsible  corporation  at  the  death  of  the  nephew. 
The  argument  that  the  words  "  relief  of  indigent  Jews,"  used 
in  the  certificate  of  incorporation,  comprehend  the  apparentiy 
wider  purpose  of  benevolence  manifested  in  the  scheme  of 
the  testator  in  his  will,  rests  upon  evidence  given  upon  the 
last  trial  by  learned  divines  of  the  Jewish  Church  explaining 
the  conception  of  charity  as  taught  in  the  Talmud  and 
accepted  by  orthodox  Jews.  It  is  unnecessary  to  state  in 
detail  the  very  interesting  testimony  upon  this  subject.  It 
is  su£Bcient  to  say  that  it  was  shown  that  from  early  times  it 
has  been  the  doctrine  of  the  Jewish  teachers  that  the  true 
way  of  administering  charity  is  by  furnishing  opportunities 
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to  the  poor  and  dependent  to  become  self  supporting,  and  by 
aiding  and  encouraging  them  to  fit  themselves  for  some 
handicraft,  or  to  engage  in  agricultural  or  other  business,  or 
to  do  any  labor,  however  humble,  to  gain  their  bread.  The 
giving  of  alms  is  discouraged,  except  in  cases  of  actual  neces- 
sity, and  is  deemed  the  lowest  form  of  charity. 

It  is  probable  that  this  same  view  of  charity  exists  among 
Christian  communities,  but  with  the  Jews  it  seems  to  a  greater 
extent  to  have  the  explicit  sanction  of  the  law  of  the  Jewish 
Church.  It  is,  therefore,  claimed  that  the  words  in  the 
certificate  of  incorporation  of  the  North  American  Relief 
Society,  ^^  relief  of  indigent  Jews,"  means  relief  according  to 
the  Jewish  method,  by  means  of  education,  provision  for  the 
instruction  of  the  poor  of  their  race  in  some  self  supporting 
trade  or  vocation,  and  that  in  a  subordinate  sense  only  do  they 
refer  to  their  temporary  relief  by  the  giving  of  alms. 

The  words  in  the  will  are,  it  is  insisted,  a  paraphrase 
merely  of  the  words  of  the  certificate,  and  the  identity  of  the 
corporation  claiming  the  legacy  with  the  one  described  in  the 
will  is  by  the  evidence  referred  to  claimed  to  be  estab- 
lished. 

We  have  reached  the  conclusion  that  the  case  is  not 
changed  in  its  legal  aspect  by  the  new  evidence  given  on  the 
second  trial. 

It  was  held  on  the  former  appeal  that  the  particular  pur- 
poses designated  by  the  testator  in  the  fifth  clause  of  his 
will,  for  which  he  desired  the  income  of  the  fund  of  $50,000 
to  be  applied,  constituted  an  essential  part  of  the  testator's 
scheme,  and  that  no  corporation  could  take  the  legacy  except 
one  authorized  to  effectuate  his  plan  of  amelioration  in  the 
way  pointed  out.  This  construction  has  stroifg  support  in 
the  language  used  by  the  testator  in  providing  for  a  disposi- 
tion of  the  fund  in  the  contingency  that  there  should  be  no 
corporation  existing  at  the  death  of  his  nephew  of  the  character 
previously  described.  In  that  case  he  empowered  his  ex- 
ecutors to  pay  over  the  legacy  to  the  Jews'  Hospital  in 
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Palestine,  or  any  corporation  or  trust  company  which  should 
consent  to  receive  the  legacy  and  ^^  apply  the  interest  in 
accordance  with  my  instructions  as  above  expressed,"  provided 
his  executors  should  be  satisfied  that  in  that  way  ^'  my  in- 
tention to  ameliorate  the  condition  of  the  Jews  can  be  accom- 
plished.'* Whether  words  in  a  will  attached  to  a  gift  explain- 
ing the  desire  of  the  testator  in  respect  to  its  use  or  disposi- 
tion constitute  a  limitation  of  the  bequest,  or  are  to  be 
regarded  as  advisory  or  recommendatory  only,  depends  upon 
the  intention  of  tne  testator,  and  they  are  construed  as  maur 
datory  or  advisory  according  to  the  intention  as  ascertained 
from  a  consideration  of  all  the  provisions  of  the  will  which 
bear  upon  the  subject.  See  Colton  v.  Colton,  127  U.  S.  800. 
We  perceive  no  reason  for  changing  our  former  view  upon 
this  point. 

The  court  in  the  former  appeal  also  held  that  the  admin- 
istration of  the  fund,  according  to  the  directions  of  the  will, 
was  not  within  the  corporate  powers  possessed  by  the  North 
American  Relief  Society.  The  words  in  the  certificate  of  in- 
corporation of  the  society  to  express  the  corporate  object  of 
the  association,  viz. :  the  *'  relief  of  the  indigent  Jews  in 
Jerosaem,  Palestine,"  in  their  ordinary  interpretation,  im- 
port the  bestowal  of  charity  upon  the  poor  by  ministering  to 
their  personal  and  temporary  diBtresses,  and  do  not  describe 
those  benevolent  schemes  for  the  permanent  elevation  of 
that  class  through  education  and  instruction  and  employ- 
ment in  vocations  and  thereby  convert  them  from  a  condi- 
tion of  dependence  into  self  supporting  men  and  women.  It 
does  not  seem  to  be  seriously  contested  that  the  words  of  the 
certificate  of  incorporation  do  not  in  their  usual  acceptation 
emln^u^e  those  wider  purposes  of  benevolence.  The  con- 
tention is  that  they  are  to  be  construed  according  to  the 
special  and  peculiar  meaning  attached  to  them  by  the  Jewish 
teachers,  and  in  the  light  of  the  Jewish  conception  of 
charitable  relief.  We  are  aware  of  no  authority  justify- 
ing a  construction  of  corporate  powers  by  or  in  view  of 
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the  tenets  of  any  sect,  or  which  authorizes  a  limited  or 
broad  construction  depending  upon  the  personal  belief  of  the 
incorporators,  or  their  understanding  of  the  words  used  in 
the  statute  creating  the  corporation,  or  in  a  certificate  of  in- 
corporation under  a  general  law,  where  the  words  used  in 
defining  the  powers  of  the  corporation  have  a  common  and 
well  understood  significance,  and  are  free  from  ambiguity 
and  doubt. 

The  common  and  accepted  meaning  of  words  is  that  which 
is  to  be  followed.  Any  other  rule  of  construction  would  be 
attended  with  great  danger.  Corporate  powers  would  be 
Asserted  which  were  never  intended  to  be  granted,  and  if  the 
social  understanding  of  the  incorporators  of  the  meaning  of 
the  words  should  be  admitted  to  qualify  or  enlarge  their 
ordinary  and  natural  meaning,  it  might  often  be  found  that 
powers  which  were  never  thought  of  by  the  legislature  would 
be  hidden  away  under  words  which  never  suggested  them. 

But  passing  this  consideration,  we  are  not  satisfied  that 
the  incorporators  of  the  North  American  Relief  Society  in- 
tended to  use  the  words,  *^  relief  of  the  indigent  Jews,"  in 
any  other  than  their  natural  and  ordinary  sense.  The  record 
is  filled  with  evidence  that  in  1853,  when  the  society  was  in- 
corporated, the  Jews  inhabiting  Jerusalem  were  in  a  condition 
of  abject  poverty,  and  hunger  and  nakedness  were  the  condi- 
tion of  nearly  the  entire  Jewish  population  of  that  ancient 
city,  consisting  of  six  or  seven  thousand  souls.  Many  of 
them  had  gone  there  to  die  in  the  holy  city.  To  the  Jews  it 
was  the  place  of  the  holiest  associations.  Though  the  belief 
of  the  restoration  of  the  race  to  the  land  of  their  fathers  has 
perhaps  with  many  weakened  '^  into  a  hope,  the  race  through- 
out the  world  turned  to  Judea  with  longing  for  the  re- 
establishment  there  of  the  kingdom  of  Israel.  In  1858  there 
was  pressing  need  and  the  Jews  of  the  western  world  were 
constantly  appealed  to  to  relieve  the  distress  and  poverty  of 
their  brethren  in  the  east.  Their  civil  rights  were  curtaUed, 
they  were  cut  off  from  the  ordinary  avenues  of  industry,  and 
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starratioii  was  their  ineyitable  doom  unless  they  were  assisted 
by  the  charity  of  the  outside  world.  In  the  condition  of  this 
population  at  that  time  there  was,  therefore,  abundant  reason 
for  a  movement  which  resulted  in  the  organization  of  the 
North  American  Relief  Society  for  the  purpose  of  furnishing 
means  for  relieving  indigence  and  want.  The  men  who  or- 
g^ized  this  corporation  were  educated,  intelligent  Jews, 
versed  in  the  principles,  traditions  and  literature  of  Judaism 
and  prominent  in  all  movements  of  benevolence  and  charity 
looking  to  the  relief  and  elevation  of  their  race.  The  claim 
that  the  incorporators  of  the  North  American  Relief  Society 
had  something  other  in  view  in  organizing  it  than  the  furnish- 
ing of  temporary  relief  against  poverty  and  destitution  is 
based  to  a  great  extent  upon  the  fact  that  in  1852,  a  move- 
ment was  commenced  by  Sir  Moses  Montefiore  and  others  to 
establish  schools  and  industrial  vocations  and  to  promote 
agriculture  in  Palestine  as  a  means  of  accomplishing  per- 
manent relief  of  the  Jewish  inhabitants.  This  movement 
was  strongly  supported  by  the  ^^  Occident,'*  the  leading  Jewish 
periodical  in  this  country,  to  which  Sampson  Simpson  was  a 
subscriber.  It  was  urged  that  this  plan  was  much  prefer- 
able to  that  which  had  prevailed  for  many  years,  of  giving 
alms  for  the  temporary  relief  of  the  destitute  Jews  in  the 
east.  The  inference  we  are  asked  to  draw  from  the  facts  con- 
nected with  this  movement  and  shown  in  the  evidence,  is, 
that  Sampson  Simpson  and  his  associates  in  organizing  the 
North  American  Relief  Society  intended  thereby  to  aid  this 
movement  and  that  they  could  not  have  designed  to  organize 
a  charity  to  administer  relief  according  to  the  old  method. 
But  it  is  to  be  observed  that  the  new  movement  had  in  1853 
hardly  taken  root. 

There  is  no  direct  evidence  that  Sampson  Simpson,  or  his 
associates  in  the  society,  had  taken  any  part  in  it  There 
was  a  wide  and  pressing  demand  for  the  relief  of  immediate 
want  and  destitution  among  the  Jews  in  Jerusalem,  and  re- 
lief of  this  kind  would  always  be  required  for  the  poor,  sick. 
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decrepit  and  aged  people,  however  much  might  be  accom- 
plished in  the  direction  of  permanent  relief  of  the  communitj 
at  large  by  bettering  their  educational  and  industrial  condi- 
tion. We  think  on  considering  the  whole  evidence  it  would 
be  too  much  to  say  that  the  incorporators  in  the  North  Ameri- 
can Relief  Society  had  any  other  view  in  organizing  it  except 
to  furnish  relief  to  indigence  in  the  ordinary  way  and  accord- 
ing to  the  common  understanding  of  the  phrase. 

When  in  1857  Sampson  Simpson  came  to  make  his  will 
he  had  undoubtedly  become  interested  in  the  new  movement 
which  had  been  under  discussion  for  five  years  and  which 
had  taken  shape  in  the  establishment,  under  the  guidance  of 
Sir  Moses  Montefiore  and  many  other  philanthropic  men,  of 
schools  and  industrial  enterprises  in  Palestine  for  the  benefit 
of  the  Jews.  The  will  is  drawn  manifestly  under  its  influence. 
The  question  has  been  asked,  to  which  we  have  heaiyi  no 
satisfactory  answer,  why  the  testator  did  not  designate  this 
corporation  as  the  beneficiary,  if  he  supposed  the  powers  of 
the  society  organized  in  1853,  of  which  he  was  president  to 
his  death,  were  adequate  to  carry  out  the  purposes  of  his  wiil, 
or  if  he  intended  the  bequest  to  go  to  that  society.  The  sug- 
gestion that  he  could  not  know  that  it  would  be  in  existence 
at  the  time  of  the  death  of  his  nephew,  or  if  then  in  existence 
be  a  responsible  corporation,  and  that,  therefore,  he  omitted 
to  name  it  as  the  beneficiary,  seems  improbable.  He  could 
have  given  the  legacy  to  the  society,  subject  to  the  condition 
that  it  should  be  a  responsible  corporation  at  the  time  the 
gift  was  to  vest  in  possession.  The  more  natural  conclusion 
is,  that  the  testator  looked  for  the  creation  of  a  new  corporis 
tion  to  take  the  legacy,  with  the  power  to  execute  the  boarder 
purpose  he  had  in  view. 

We  feel  compelled  to  affirm  the  present  judgment. 

Judgment  affirmed,  with  costs. 

Finch,  Gray  and  O'Brien,  J  J.,  concur ;  Earl,  Ch.  J., 
Peckham  and  Maynard,  J  J.,  dissent. 
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NOTB. 

As  to  intent  of  testator,  see  Matter  of  Gkaber,  22  N.  Y.  St.  Bep.  875;  Mor- 
ris 0.  Sickley,  57  Hun,  563;  Lawton  o.  Corlies,  127  N.  Y.  100;  Roe  v« 
Vingat,  117  IcL  204;  Bood  v,  Watson,  54  Hon,  85;  Matter  of  Wells,  113  N. 
Y.  896;  Brill  v.  Wright,  112  Id.  129^  Scholle  v.  SchoUe,  113  Id.  261. 


Enoch  Mobqan's  Sons'  Company,  Appellant,  v.  Gbobos 

Waldo  Smith  et  al.^  Respondents. 

Court  cf  Appeals,  April  19,  1892. 

1.  CtmtracL    Constrtietion.— Where  the  defendants,  by  the  terms  of  the 

contract  between  the  parties,  were  to  have  a  bonus  in  case  their  sales  of 
plaintifTs  goods  exceeded  those  of  the  year  before,  but  such  bonus  was 
to  be  forfeited  if  they  violated  certain  conditions,  they  must  show  a 
compliance  with  such  conditions  in  order  to  entitle  them  to  counter- 
claim for  such  bonus. 

2.  Evidence.    Admission  in  cne^s  favor, -^K  party^s  own  letter  cannot  be 

evidence,  in  his  own  behalf,  of  the  facts  therein  stated,  where  they  are 
not  part  of  the  res  gestce. 

Appeal  from  a  judgment  of  the  general  term  of  the  court 
of  common  pleas  of  the  city  of  New  York,  affirming  a  judg^ 
ment  entered  upon  the  verdict  of  the  jury. 

Chas,  Steele^  for  appellant. 

,  James  A,  Seaman^  for  respondents. 

Bbown,  J. — This  appeal  presents  the  question  of  the 
sufficiency  of  proof  to  establish  a  counterclaim  asserted  by 
the  defendants  against  the  plaintiff. 

The  counterclaim  arose  upon  the  alleged  performance  of  a 
contract  between  the  parties,  which  was  contained  in  a  letter 
addressed  by  the  plaintiff  to  the  defendants,  the  material  part 
of  which  is  as  follows : 
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«  New  York,  April  28, 1887, 


"  Messrs.  Smith  db  Sills^ 


"  Gentlemen — Your  purchases  of  Sapolio  during  the  year 
1886  were  equivalent  to  eight  hundred  and  ninety  cases  of 
one-half  gross  each.  In  order  to  more  fully  interest  you  and 
encourage  a  larger  sale  we  will  pay  you  *  *  *  one  dollar 
for  each  half  gross  case  and  fifty  cents  for  each  quarter  gross 
case,  you  may  purchase  for  direct  shipment  during  the  year 
1887,  in  excess  of  the  number  of  cases  mentioned  above,  pro- 
vided you  sign  and  strictly  adhere  to  the  terms  of  the  enclosed 
agreement,  and  provided  also  that  your  purchases  are  only 
for  your  legitimate  wants  in  the  ordinary  course  of  your 
dealings  with  the  retail  trade. 

**  Yours  truly. 

"  Enoch  Morgan's  Son's  Co.'* 

The  agreement  referred  to  and  which  was  signed  by  the 
defendants  provided  that  they  would  not  sell  dor  allow  any 
of  their  employees  to  sell  any  of  the  Sapolio  for  less  than 
$4.50  per  case  for  half  gross  cases,  and  $2.25  per  case  for 
quarter  gross  cases,  and  that  they  would  not,  upon  sales  of 
suph  articles,  give  longer  time  or  greater  discount  for  cash 
than  generally  allowed  by  them  on  other  goods. 

The  reply  by  appropriate  allegation  put  in  issue  the  per- 
formance of  the  contract,  and  it  was  therefore  incumbent 
upon  the  defendants  to  establish  its  performance  on  their 
part. 

This  they  assumed  to  do,  and  upon  the  close  of  their  evi- 
dence the  plaintiffs  moved  to  dismiss  the  counterclaim  on  the 
ground  that  they  had  failed  to  show  compliance  with  the 
condition  of  the  agreement  sued  on.  This  motion  was  denied 
and  the  exception  taken  presents  the  question  for  review. 

We  are  of  the  opinion  that  this  ruling  was  erroneous. 
There  was  no  waiver  of  the  condition  of  the  contract  by  the 
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plaintiffs  in  the  pleadings  or  upon  the  trial,  and  the  defend- 
ants could  not  recover  without  proving  full  performance  of 
the  contract  on  their  part. 

It  was  not  every  sale  of  a  case  of  Sapolio  that  would  en- 
title them  to  receive  from  plaintiffs  the  sum  specified. 

To  entitle  them  to  recover,  it  was  essential  to  pit)ve  a  pur- 
chase from  plaintiffs  made  necessary  by  their  wants  in  the 
course  of  their  dealing  with  the  retail  trade  and  a  sale  thereof 
for  a  price  not  less  than  that  specified,  either  for  cash  or  upon 
terms  of  credit  generally  allowed  by  them  upon  the  sale  of 
other  goods. 

The  proof  failed  to  show  a  compliance  with  these  condir 
tions.  It  warranted  the  conclusion  that  defendants  had  pur- 
chased from  plaintiffs  508  one-half  gross  cases  in  excess  of 
the  quantity  purchased  in  1886  and  that  the  same  had  been 
sold  in  their  ordinary  dealings  with  the  retail  trade.  But 
nothing  more.  There  was  no  evidence  as  to  the  price  at 
which  the  goods  were  sold  or  as  to  the  terms  of  the  sales. 

These  were  matters  essential  to  their  right  to  recover  and 
without  some  evidence  upon  them  no  cause  of  action  wa 
established. 

The  respondent  refers  us  to  two  letters  written  by  defend- 
ants to  the  plaintiff,  forming  a  part  of  the  correspondence 
between  the  parties  in  relation  to  the  performance  of  the 
contract.  These  letters  contain  statements  to  the  effect  that 
defendants  had  kept  the  contract  in  good  faith  and  that  they 
had  sold  all  the  Sapolio  at  full  price  without  reduction  or 
rebate  whatever. 

A  party's  own  letter  cannot  be  evidence  in  his  own  behalf 
of  the  facts  therein  stated  when  they  are  not  part  of  the  res 
gestce.  These  letters  were  not  therefore  proof  of  the  perform- 
ance of  the  contract  and  had  no  other  probative  force  than 
to  show  that  the  defendants  claimed  that  they  had  performed 
the  agreement. 

The  facts  in  reference  to  the  sales  were  necessarily  within 
the  defendants'  knowledge.     They  must  have  known  who 
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their  customers  were  and  the  times  and  prices  for  which  the 
Sapolio  was  sold,  and  while  we  do  not  hold  that  it  was  es» 
sential  for  them  to  prove  the  details  of  every  sale  in  order  to 
make  out  their  prima  facie  case,  it  was  essential  that  the 
proof  should  be  sufficient  to  enable  the  jury  to  determine  as 
a  fact  that  the  sales  were  in  accord  with  the  terms  of  the 
contract. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

All  concur,  except  Lai^don,  J.,  dissenting,  and  Vakk» 
J.,  not  voting. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
The  Milk  Exchange,  (Limited),  Appellant. 

Court  qf  Appeals^  April  19,  1882. 

1.  CorporatUm.    IHssolution^ — ^Where  a  corporation  has  never  exeraiaed 

its  powers  or  franchises  and  such  non-user  is  willful  and  without  justi- 
fication, and  its  officers  have  conspired  to  do  other  and  illegal  acts 
under  cover  of  the  corporation,  an  action  hy  the  attorney-general  is 
maintainable,  under  leave  of  the  court,  to  dissolve  the  corporation, 
though  it  is  a  private  corporation. 

2.  Pleading.    Demur. — ^A  complaint,  stating  such  facts,  is  not  demurrable. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  fourth  department,  affirming  interlocutory  judgment 
overruling  demurrer  to  the  complaint. 

This  was  an  action  brought  to  dissolve  the  defendant 
corporation. 

The  complaint  after  stating  the  due  incorporation  of  de- 
fendant for  the  "  bujringand  selling  of  milk,  the  purchase  of 
dairies  of  milk,  and  the  sale  of  the  same  to  milk  dealers,'* 
alleged  that  defendant  had  up  to  the  present  time  neglected 
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to  act  as  a  corporation  for  the  purpose  set  forth  in  its 
charter  and  set  forth  in  its  statement  in  the  original  certifi- 
cate filed  or  for  any  lawful  purpose  ;  that  it  was  fraudulently 
and  unlawfully  incorporated  for  purposes  other  than  that 
named  in  its  said  certificate ;  that  such  incorporation  was 
had  in  pursuance  of  a  fraudulent,  unlawful  and  corrupt 
combination  and  scheme  on  the  part  of  the  dealers  of  milk 
in  the  city  of  New  York  to  control  the  market  price  of 
milk. 

That  the  stockholders  had  enacted  by-laws  by  which  the 
board  of  directors  were  authorized  to  fix  the  market  price  at 
which  milk  should  be  purchased  by  the  individual  stock- 
holders, and  if  any  stockholder  failed  to  abide  thereby  the 
directors  were  given  power  to  declare  his  stock  forfeited ; 
that  the  said  board  of  directors  had  so  controlled  the  price ; 
that  the  defendant  had  engaged  in  no  business  authorized  by 
its  incorporation,  had  declared  no  dividend,  and  that  ite  sole 
business  had  been  to  wrongfully  and  unlawfully  control  and 
fix  the  market  price  at  which  milk  should  be  purchased,  to 
control  the  market  price  of  milk  and  to  strangle  and  prevent 
general  competition  in  the  purchase  and  sale  thei:eof  and 
enhance  the  price  thereof  to  the  consumer,  and  had  unlaw- 
fully employed  agents  to  carry  out  its  said  purposes,  etc. 

The  second  cause  of  action  repeated  the  allegations  of  the 
first  and  named  certain  dates  upon  which  defendant  had 
assumed  to  so  fix  the  maiket  price  of  milk. 

Alfred  Ely^  for  appellant. 

S.  W.  Rosendale^  attorney-general,  for  respondents. 

Peckham,  J. — The  defendant  demurs  to  the  entire  com- 
plaint on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  A  sepai-ate  demurrer  is  also 
interposed  to  both  the  first  and  the  second  counts  on  the 
ground  that  neither  states  facts  sufficient  to  constitute  a 
cause  of  action. 
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I  think  the  complaint  states  with  sufficient  fullness  and 
certainty  that  the  corpoi*ation  has  never  exercised  its  powers 
or  franchises  since  it  was  incorporated,  and  that  such  failure 
or  non-user  was  wilful  and  without  justification.  Upon  this 
point  the  general  allegations  of  conspiracy  to  do  other  and 
alleged  illegal  acts  under  cover  of  the  corporation  are  suffi- 
cient to  show  that  the  failure  to  exercise  its  privileges,  or  to 
do  the  business  for  which  it  was  formally  incorporated,  was 
not  such  a  failure  by  defendant  as  might  be  harmless,  or 
overlooked  by  the  state,  but  constituted  within  all  decisions 
a  proper  ground  of  action  by  the  attorney-general,  under 
leave  of  the  court,  for  the  purpose  of  obtaining  a  decree  dis- 
solving the  company.  Although  it  is  a  private  corporation, 
where  a  non-user  of  the  character  alleged  in  this  complaint 
is  shown,  it  is  to  the  public  interest  that  the  corporation 
should  be  dissolved.  This  would  lead  to  the  affirmance  of 
the  judgment  overruling  the  demurrer  to  the  whole  com- 
plaint. There  is  enough  stated  in  each  of  the  separate 
causes  of  action  to  make  it  necessarv  to  overrule  the  de- 
murrer  thereto  on  the  same  ground  as  is  taken  in  disposing 
of  the  demurrer  to  the  whole  complaint. 

The  second  cause  of  action  re-states  all  that  is  contained 
in  the  first,  and  adds  something  more,  and  claims  the  whole 
to  constitute  a  separate  ground  of  forfeiture. 

The  second  count  shows  the  same  non-user  as  the  fir^t, 
but  there  are  added  certain  other  allegations  as  to  unlawfully 
fixing  the  price  of  milk  and  unlawfully  limiting  the  supply 
thereof,  which  would  furnish  additional  reasons  for  the  for- 
feiture under  the  non-user  clause  in  the  statute.  These 
might  be  set  up  in  a  separate  count,  although  not  probably 
necessary  in  order  to  permit  of  proof  being  given  in  regard 
thereto  if  set  up  in  the  first  count. 

It  is  claimed,  however,  that  these  allegations  of  unlaw- 
fully fixing  the  price  and  limiting  the  supply  of  milk  are  of 
such  a  nature  as  to  warrant  a  forfeiture  and  dissolution  in 
and  of  themselves.     It  might  be  said  that  if  these  acts  were 


THE  PEOPLE  V.  MILK  EXCHANGL.  209 

Opinion  of  the  Court,  by  Pbckham,  J. 

*— ^^^— i^—  III  III... 

unlawful,  as  alleged,  then  the  defendant  had  no  right  to 
perform  them.  But  the  allegation  as  to  illegality  is  in  such 
a  case  a  conclusion  of  law,  and  not  admitted  by  the  de- 
murrer. Under  the  charter  of  defendant  they  might  be 
claimed  to  be  unauthorized,  and  hence  proper  to  be  alleged 
as  acts  which  showed  the  character  of  the  non-user  of  the 
actual  franchises  given  by  the  charter,  and  that  such  non- 
user  was  willful  and  wrong,  and,  therefore,  it  was  good 
ground  for  enforcing  the  forfeiture. 

Whether  an  agreement  in  regard  to  the  price  or  one  look- 
ing towards  the  limiting,  to  some  extent,  of  the  supply  of 
an  article,  must  necessarily  be  illegal  under  any  and  all 
circumstances,  we  do  not  decide  upon  this  demurrer.  The 
proper  determination  of  such  a  question  will  be  the  more 
easily  arriyed  at  after  a  trial,  when  the  evidence  is  in  and 
the  facts  and  inferences  therefrom  duly  found,  and  after 
opportunity  for  full  discussion  thereon  has  been  given  to  all 
sides. 

It  is  one  of  great  importance,  involving  the  right  to  agree 
as  to  price  or  as  to  the  limitation  of  the  supply  of  an  article 
imder  any  circumstances,  and  we  think  it  better  to  leave 
such  question  untouched  by  this  decision. 

As  each  count  in  the  complaint  states  a  good  cause  of 
action,  the  judgment  must  be  affirmed,  with  costs,  with  leave 
to  defendant  to  answer  on  payment  of  costs,  etc. 

All  concur,  except  Maynard,  J.,  not  sitting. 


Note. 

See  further.  Matter  of  Brooklyn  £.  R.  R.  Co.,  125  N.  Y.  434;  People  v. 
Atlantic  A.  R.  R.  Co.,  Id.  513;  People  o.  Broadway  R.  R.  Co.,  126  Id.  29; 
People  0.  N.  &  D.  R.  R.  Co.,  128  Id.  240;  Moore  «.  B.  C.  R.  R.  Co.,  106  Id. 
98;  Day  v.  O.  &  L.  C.  R.  R.  Co.,  107  Id.  129;  Matter  of  Kings  Co.,  E.  R. 
R.  Co.,  105  Id.  97;  People  v.  Lowe,  117  Id.  175;  People  v,  Ballard,  56  Hun, 
1S5;  People  v.  North  R.  S.  R.  Co.,  121  Id.  582;  People  o.  Equity  Qas-Light 
Co.,  32  N.  Y.  St.  Rep.  1128;  Matter  of  L  <&  G.  Exchange,  132  N.  Y.  212. 
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The  People  ex  rel.  George  Wren,  Appellant,  v.  Adolph 
GoETTiNG,  Police  Justice,  etc..  Respondent. 

Court  qf  Appeals^  April  19,  1892. 

1.  Mandamus.    Office,— The  writ  of  mandamus  should  be  refused  to  aid 

the  admission  of  a  claimant  into  an  office  already  filled  under  color  of 
law,  where  the  question  of  the  title  to  the  office  turns  upon  the  con- 
struction of  statutory  provisions. 

2.  Same, — The  appropriate  and  sufficient  remedy  is,  it  seemSy  by  informa- 

tion in  the  nature  of  a  quo  warranto. 

Appeal  from  judgment  of  the  supreme  court,  general  term^ 
second  department,  afGuming  order  denying  motion  for  writ 
of  mandwmiis. 

William  J.  Q-aynor^  for  appellant. 

Alvnet  F.  Jenks^  for  respondent. 

Gray,  J. — The  relator  was  appointed,  in  1881,  clerk  of 
the  police  court  of  the  third  judicial  district  in  the  city  of 
Brooklyn.  In  1889  he  was  removed  by  the  respondent,  the 
police  justice  assigned  to  that  court,  and  one  Degnan  was 
appointed  clerk  in  his  stead.  The  relator  then  brought  the 
present  proceeding  against  tlie  police  justice  to  compel  him, 
by  writ  of  mandamiLS^  to  recognize  the  relator  as  the  clerk  of 
said  court  "  and  as  the  person  entitled  to  hold  said  office  and 
to  permit  him  and  him  only  to  perform  the  duties  of  such 
clerkship  and  have  the  benefits  and  emoluments  thereof." 
The  court  below  denied  the  application  for  the  writ,  on  the 
merits.  The  relator  had  claimed  that,  as  an  honorably  dis- 
charged soldier  of  the  late  war  of  the  rebellion,  he  could  not 
be  removed,  except  for  good  cause  shown,  after  a  hearing 
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had,  and  held  his  position  for  and  during  good  behavior ; 
relying  upon  the  provisions  of  §  299  of  title  22  of  chap.  583 
of  the  Laws  of  1888.  Justice  Cullen,  before  whom  the 
matter  came,  considered  that  these  provisions  did  not  apply 
to  the  case  of  one  whose  position  was  that  of  a  chief  clerk  of 
any  official,  and  that  the  relator's  office  amounted  to  that. 

There  is,  however,  this  insuperable  objection  to  the  main* 
tenance  of  this  proceeding  by  the  appellant,  that  maridamua 
is  not  the  proper  remedy  in  such  a  case.  The  office  claimed 
is  filled  by  another  person,  holding  under  color  of  right,  and 
the  question  of  the  title  to  the  office  turns  upon  the  con- 
struction of  statutory  provisions.  It  would  be  highly  inap- 
propriate to  determine  such  a  question  in  a  mandamiM  pro- 
ceeding. The  appropriate  remedy,  and  an  adequate  one,  is 
by  information  in  the  nature  of  qito  warranto^  in  which  pro- 
ceeding the  incumbent  of  the  office  can  be  heard  in  his  own 
behalf  upon  the  disputed  question.  The  rule  must  be  re- 
garded as  well  established  by  frequent  decisions  in  the  courts 
of  this  state  that  the  writ  of  mandamtis  should  be  refused 
to  aid  the  admission  of  a  claimant  into  an  office  already  filled 
under  color  of  law,  and  when  the  title  to  it  presents  a  dis- 
putable question.  People  v.  Stevens,  5  Hill,  616 ;  People 
ex  rel.  Dolan  v.  Lane,  65  N.  Y.,  217 ;  Matter  of  Gardner,  68 
Id.  467 ;  Nichols  v.  McLean,  101  Id.  627.  High,  in  his 
work  on  Extraordinary  Remedies,  §  49,  considers  such  a 
rule  to  be  "established  by  an  overwelming  current  of 
authority."  In  Matter  of  Gardner,  supra^  it  was  said  by 
Miller,  J.,  in  the  discussion  of  the  question  as  to  the  proper 
remedy,  in  this  state,  for  a  party  who  claims  title  to  an  office 
where  it  was  filled  by  another,  that  "  it  was  settled  at  a  very 
early  period  in  its  judicial  history  that  where  a  person  is 
already  an  officer  by  color  of  right,  the  court  will  not  grant 
a  mandamtis  to  admit  another  person  who  claims  to  have 
been  duly  elected,  and  that  the  proper  remedy  is  by  an  in- 
formation in  the  nature  of  a  qtw  warranto^* 

In  Nichols  v.  McLean,  9upra^  Akbbews,  J.,  delivering  the 
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opinion  of  the  court,  when  discussing  the  question  of  remedy 
by  a  proceeding  quo  warranto^  or,  as  it  is  since  the  Code,  by 
a  direct  action  in  the  nature  of  such,  instituted  by  the  attor- 
ney-general, said :  "  The  courts  held  that  they  would  .not, 
at  the  instance  of  a  person  out  of  possession  of  an  office,  try 
the  title  to  the  office  by  mandamus^  or  other  proceeding,  but 
would  leave  him  to  his  remedy  by  information ;  and  it  has 
been  said  in  several  cases  that  the  title  could  only  be  tried 
in  that  proceeding.  The  learned  judge  cited,  in  support  of 
these  views,  the  cases  of  People  v.  Stevens,  6  Hill,  616 ; 
People  V.  Vail,  20  Wend.  12 ;  People  v.  Ferris,  76  N.  Y. 
326,  and  People  v.  Lane,  56  Id.  217. 

In  the  present  case,  the  office  claimed  is  one  created  by 
the  charter  of  the  city  of  Brooklyn,  Laws  of  1888,  chap.  683, 
and  is  filled,  as  the  act  directs  it  to  be  done,  by  appointment 
of  the  police  justice.  It  is  a  statutory  office,  and  the  incum- 
bent derives  his  authority  to  perform  its  functions  and  his 
right  to  its  emoluments  from  the  provisions  of  the  statute. 
A  decision  upon  the  right  of  this  claimant  necessarily  in- 
volves the  construction  and  effect  which  should  be  given  to 
the  provisions  of  the  Brooklyn  charter  and  to  the  general 
enactment  upon  the  subject  of  the  preference  to  and  the 
tenure  of  office  in  the  cases  of  veterans  of  the  Late  w^ar.  The 
general  enactment  was  made  earlier  in  1888,  chap.  119,  Laws 
of  1888,  than  the  passage  of  the  Brooklyn  charter,  and  con- 
tained this  excepting  clause,  namely :  "  This  provision  shall 
not  be  construed  to  apply  to  the  position  of  *  *  *  cliief 
clerk  *  *  *  or  to  any  other  person  holding  a  confidential 
relation  to  the  appointing  officer."  The  appellant's  conten- 
tion is  that  the  provisions  of  the  Brooklyn  charter,  in  the 
particular  respect  discussed,  being  those  of  a  later  enacts 
ment  by  the  legislature  of  1888,  alone  control,  and  were  a 
re-enactment  of  a  special  law  of  1887,  which  the  general  act 
had  not  repealed.  His  counsel  argues,  therefore,  that  the 
relator  was  the  legal  clerk,  and  that  the  justice's  removal 
was  a  void  act.    He  further  contends,  that  if  the  general  act 
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13  applicable  to  Brooklyn,  the  relator  does  not  come  nithin 
its  proviso  excepting  chief  clerks,  etc.,  from  the  operation  of 
the  law.  These  are  questions  admitting  of  more  or  less 
serious  argument,  and  to  them  might  be  added  a  question 
as  to  the  applicability  of  the  provision  in  the  Brooklyn 
charter  to  the  particular  office ;  upon  the  assumption  that 
the  proviso  in  the  general  Jaw  does  not  control  that  pro- 
I  vision  of  the  charter.    A  possible  ambiguity  may  be  claimed 

I  to  arise  from  the  reference  in  the  Brooklyn  charter  provision 

I  to  ^*  persons  holding  positions,'*  when  considered  in  con- 

nection with  an  office  created  and  filled  by  the  terms  of  the 
statute. 

In  People  ex  reh  Dolan  v.  Lane,  supra^  the  relator  was  as- 
sistant clerk  of  the  district  court  in  the  city  of  New  York, 
The  justice,  claiming  to  possess  the  requisite  power  to  do  so, 
removed  him  and  appointed  another  to  the  office.  Subse- 
quently, the  relator  applied  for  a  mandamtM  compelling  the 
defendant  to  make  and  deliver  a  certificate  for  the  payment 
of  his  salary  for  a  certain  month.  The  special  term  denied 
the  application,  but  the  general  term  reversed  its  order  and 
directed  the  mandamiis.  On  appeal  to  this  court  it  was  there 
considered  that  mandamtis  was  not  the  proper  remedy.  Ra- 
PAL.LO,  J.,  who  spoke  for  the  court,  said  that  the  exclusion 
of  the  relator  from  the  office  and  the  installation  of  another 
person  therein  was  done  under  color  of  law,  and  that  the 
legality  of  these  acts  "  depends  upon  the  construction  of  a 
statute  framed  in  such  ambiguous  language  as  to  render 
its  interpretation  difficult.  *  «  *  Under  these  circum- 
stances, the  title  to  the  office  should  not  be  determined  in  a 
proceeding  by  mandamus  *  *  *  to  which  proceeding 
•  the  person  in  possession  and  interested  in  maintaining  his 
right  thereto  is  not  a  party."  Again,  he  said :  ^^  Indeed,  it 
is  doubtful  whether  the  title  to  an  office  ought  ever  to  be 
tried  collaterally  on  proceedings  by  mandamus  instituted  in 
behalf  of  a  party  out  of  possession.  People  v,  Stevens,  5 
Hill,  616,  627." 
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In  that  case,  the  question  was,  in  a  respect,  similar  to  the 
one  here,  inasmuch  as  it  turned  upon  the  power  of  the  ju^ 
tice,  under  an  act  (Chap.  438,  Laws  of  1872)  to  appoint  as 
he  did,  and  its  decision  required  a  construction  of  the  lan- 
guage of  the  law. 

Here  we  are  confronted  with  grave  questions  relating  to 
the  operation  and  effect  of  different  statutes  and  the  con- 
struction of  the  language  of  a  law  upon  which  judicial  minds 
may  fairly  differ,  and  upon  the  determination  of  which  de« 
pends  the  right  of  a  party  holding  a  statutory  office  de  facto 
and  under  color  of  right,  to  remain  in  possession.  My  con- 
viction is  that  the  proceeding  should  not  have  been  enter- 
tained, and  that  the  court  below  should  have  left  the  claimant 
to  his  action  in  the  nature  of  quo  warranto,  in  which  the  in- 
cumbent of  the  office  could  be  heard  in  defence  of  his  rights. 

For  these  reasons,  the  order  appealed  from  should  be 
affirmed,  with  costs. 

All  concur. 

NOTK. 

See  further,  People  ex  rel,  Willson  v.  Tnutees,  etc.,  50  Hun,  204;  12S 
N.  Y.  657;  Halloran  r.  Carter,  59  Id.  617;  Foot  v.  StUea,  57  N.  T.  8»; 
People  V,  Lane,  55  Id.  219. 


Catharinb  Wynn,  Respondent,  v.  The  Cbntbal  Park, 
North  and  East  River  Railroad  Company,  Appel- 
lant. 

Court  of  Appeals,  April  26,  1892. 

1.  Negligence,  Street  car, — ^Wfaere  an  employee  of  a  railroad  company  is 
confronted  with  a  sudden  emergency,  the  failure  on  his  part  to  exercise 
the  hest  judgment,  which  the  case  rendered  possible,  does  not  establlah 
lack  of  care  or  skUl. 
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2.  Same. — The  submission  to  the  jury  of  the  question  whether  the  driver 
iDAnaged  the  car  with  the  care  and  skill  required  by  law,  is  error,  where 
the  overwhelming  and  uncontradicted  proof  is  that  he  did  everything 
that  any  one  could  have  done  to  prevent  the  accident  from  the  time  the 
brake  chain  broke. 

8.  8ame, — ^The  question  of  a  want  of  skill  must  be  based  upon  at  least  some 
evidence,  and  not  upon  speculation. 

Appeal  from  judgment  of  the  New  York  common  pleaa, 
general  term,  affirming  judgment  in  favor  of  plaintiff,  en- 
tered upon  a  verdict,  and  order  denying  motion  for  new  trial 
on  the  judge's  minutes. 

Henry  TTiompsony  for  appellant. 

Charles  H,  Woodbury^  for  respondent. 

Peckham,  J. — In  his  charge  to  the  jury  the  learned  judge 
left  it  to  that  body  to  determine  whether  the  defendant  em- 
ployed skillful  servants  on  the  car,  and  whether  the  car  was 
managed  by  the  driver  with  the  care  and  skill  which  the  law 
required.  The  defendant  excepted  to  the  submission  of  the 
question  to  the  jury,  whether  the  driver  managed  the  car 
with  that  care  and  skill  required  by  law,  and  claimed  there 
was  no  such  question  in  the  case. 

We  have  looked  through  the  evidence  with  great  care,  and 
have  come  to  the  conclusion  that  the  exception  must  prevail. 

The  case  is  without  a  particle  of  evidence  tending  even 
remotely  to  the  point  that  there  was  the  least  want  of  care 
or  skill  in  the  management  of  the  car  by  the  driver  at  any 
time.  On  the  contrary  the  proof  is  overwhelming  and  with- 
out contradiction  that  the  driver  did  everything  that  any 
one  could  have  done  to  prevent  the  accident  from  the  mo- 
ment that  the  chain  broke.  He  remained  at  his  post  on  the 
front  platform  up  to  the  time  when  he  was  within  about  four 
feet  of  the  car  in  front  of  him  and  only  jumped  off  at  the 
last  moment,  and  when  to  have  remained  would  have  resulted 
in  his  own  serious  injury,  without  furnishing  the  least 


216  WYNN  V.  C.  P.,  N.  &  E.  R.  R.  R.  CO. 

Opinion  of  the  Court,  by  Pkckham,  J, 

obBtruction  to  the  colUsion  which  was  imminent  and  which 
happened  within  a  second  or  two  after  he  had  jumped  off. 
He  had  been  driving  cars  for  this  defendant  for  a  year  or  two 
prior  to  this  time,  and  had  been  in  its  employ  sometime  prior 
to  that  period.  The  case  is  without  evidence  tending  to 
show  that  he  was  not  an  entirely  fit  man  for  the  position, 
and  there  is  the  same  absence  of  any  evidence  tending  to 
show  that  he  did  not  use  the  necessary  and  proper  degree  of 
care  and  skill  at  all  times  on  that  trip  and  up  to  the  time  of 
the  collision. 

When,  just  prior  to  the  breaking  of  the  chain,  he  used  the 
brake  two  or  three  times  to  check  the  speed  of  the  car  on 
account  of  the  driver  of  the  Weiss  beer  wagon  getting  on 
the  track  in  frbnt  of  him,  he  says  he  was  entirely  unconscious 
of  using  any  more  strength  upon  the  brake  than  was  neces- 
sary for  the  purpose  of  accomplishing  his  object.  He  says 
it  was  not  necessary,  and  that  he  does  not  remember  that  he 
did.  But  even  if  he  did  use  more  force  than  was  necessary, 
there  was  no  want  of  skill  in  that,  and  if  the  chain  was  as 
strong  as  it  was  intended  to  be  and  the  purpose  of  its  use 
called  for,  there  was  no  harm  or  injury  to  be  apprehended 
from  such  use.  It  would  be  improper  to  submit  the  ques- 
tion of  lack  of  skill  or  of  negligence  in  the  driver  based  upon 
evidence  that  he  had  used  more  force  in  handling  the  brake 
than  was  absolutely  necessary  to  check  the  speed  of  the  car. 

At  any  rate  there  was  no  evidence  that  he  did  do  so,  and 
a  jury  should  not  be  allowed  to  speculate  or  indulge  in  a 
mere  guess  upon  such  a  matter.  There  must  be  at  least 
some  evidence  upon  which  the  question  of  a  want  of  skill 
can  be  based,  and  here  there  was  none. 

The  plaintiff  argues  that  the  driver  should  have  shouted 
so  that  the  employees  upon  the  car  ahead  would  have  heard 
him  and  started  their  car,  and  thus  an  accident  would  have 
been  avoided.  The  occurrence  itself  was  accompanied  with 
great  noise  so  as  to  naturally  attract  attention.  The  counsel 
himself  alludes  to  the  proof  that  there  was  so  much  noise 
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from  the  runaway  car  as  to  cause  a  pedestrian  some  ways  off 
to  hear  it  and  turn  around  to  discover  the  reason*  The  case 
is  bare  of  any  evidence  that  shouting  would  have  been  of  the 
least  service  in  preventing  the  accident.  It  is  also  allege  I 
that  he  should  have  turned  his  horses  out  at  right  angles 
with  the  rails,  and  thus  have  dragged  the  car  across  and 
thrown  it  off  the  track.  Had  he  done  so  and  succeeded  in 
overturning  the  car,  considering  the  speed  the  car  then  had, 
it  is  quite  likely  that  a  worse  accident  would  have  occurred 
and  that  a  charge  of  unskillf  ulness  or  negligence  on  the  part 
of  the  driver  would  have  had  much  to  sustain  it  under  such 
facts.  These  are,  however,  but  the  possible  actions  which 
the  counsel  for  plaintiff  thinks  now  might  have  been  per- 
formed by  the  driver.  There  is  no  evidence  to  show  that 
they  would  even  probably  have  been  effectual*  He  was  con- 
fronted with  a  sudden  emergency,  and  we  cannot  now  say 
that  his  action  was  not  the  best  that  could  have  been  per- 
formed under  the  circumstances.  Even  a  failure  to  exercise 
the  best  judgment  which  the  case  rendered  possible  cannot 
fairly  be  claimed  as  evidence  of  a  lack  of  care  or  skill.  We 
do  not,  however,  see  any  evidence  that  in  fact  there  was  such 
failure. 

The  defendant  contends  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendant  to  be  submitted  to  the 
jury. 

There  was  a  question  made  as  to  the  sufficiency  of  the 
inspection. 

The  happening  of  the  accident  of  the  nature  proved  in  this 
case  and  with  regard  to  a  passenger  on  the  defendant's  car, 
was  enough  evidence  of  negligence  to  call  upon  defendant 
for  some  explanation.  The  witness  who  was  called  to  prove 
the  inspection  left  the  question  in  such  condition  as  to  its 
sufficiency,  that  it  was  proper  to  submit  it  to  the  jury.  The 
defendant  proved  by  one  of  its  witnesses,  who  had  for  many 
years  been  a  chain  manufacturer,  that  in  the  case  of  a  wrought 
iron  link  it  was  not  possible  for  the  external  appearance  of 
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the  iron  to  be  without  flaw,  and  yet  a  flaw  exist  in  the  cen- 
ter ;  at  least  he  never  saw  it  in  wrought  iron  and  he  had 
been  in  the  business  for  thirty-eight  years.  As  one  of  the 
links  of  this  wrought  iron  chain  did  in  fact  break  upon  this 
occasion,  and  was  lost,  and  as  the  chain  was  comparatively  a 
new  one,  it  might  be  inferred  that  it  broke  on  account  of 
some  defect  or  flaw  which  would  have  been  revealed  upon  a 
more  minute  inspection  than  seems  to  have  been  given.  The 
inspector  said  he  did  not  on  the  morning  in  question  examine 
the  chain  minutely,  each  particular  link,  but  he  looked  the 
whole  chain  over  and  tested  its  strength  by  winding  it  up 
several  times.  Upon  this  evidence  we  think  it  was  a  fair 
question  to  be  submitted  to  the  jury,  whether  in  view  of  all 
the  circumstances  in  which  a  car  may  be  placed  when  running 
on  its  ordinary  trips  in  the  city,  a  more  extended  examina- 
tion was  called  for  or  was  indeed  practicable  in  the  exercise 
of  proper  care  and  diligence,  than  was  in  fact  given  to  the 
chain  in  this  instance.  We  do  not  say  the  defendant  waa 
guilty  of  negligence  in  this  regard,  or  that  its  inspection  was 
insuflicient,  but  we  think  the  question  whether  it  was  or  not 
should  be  submitted  to  the  triers  of  fact. 

Alleged  error  in  regard  to  the  submission  of  the  question 
of  the  sufficiency  of  the  brake  appliance  as  regards  plan  and 
method  is  claimed  by  defendant.  The  evidence  seems  to 
show  there  was  no  question  for  the  jury  on  that  subject. 
The  brake  appliance  seems  to  have  been  of  the  same  kind  as 
that  in  general  use  in  all  horse  railroad  companies,  and  to 
have  been  entirely  sufficient  for  its  intended  use  as  to  plan 
and  method.  There  is  some  doubt  whether  the  court,  in  an- 
swer to  defendant's  request  to  charge,  did  not  cure  any  error 
that  may  have  existed  in  the  main  charge  to  the  jury. 

Other  errors  are  alleged  as  to  the  admission  and  rejection 
of  evidence,  which  it  is  unnecessary  to  notice,  as  they  may 
not  arise  upon  a  new  trial. 

For  the  erroneous  submission  of  the  question  as  to  the 
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^  9kiU  of  the  driver  to  the  juiy,  the  judgment  must  be  re- 
versed, and  a  new  trial  ginnted,  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  not  voting. 


KOTK. 

As  to  error  in  judgment  not  constituting  negligence^  see  Hojrt  v.  N.  T., 
li.  E.  <&  W.  R.  R  Co.,  118  N.  Y.  309;  McClain  v.  B.  C.  R.  Co.,  116  Id.  549; 
Buhrens  r.  D.  D.,  £.  B.  «&  B.  R.  R.  Co.,  53  Hun,  171;  Betts  v.  Village  of 
OloyersYllle,  56  Id.  637;  Scott  v.  Penn.  R.  R.  Co.,  Id.  640;  Cook  v.  N.  Y.  C. 
A  H.  R.  R.  R.  Co.,  59  Id.  617;  Foels  v.  Tonawanda,  Id.  667.  See  Schnei* 
derv.  S.  A.  R.  R.  Co.,  ante. 


Charles  J.  Quinby,  Appellant,  v.  Edmund  H«  Carhart 

et  al.^  Respondents. 

Court  qfAppeaUt  April  26, 1892. 


1.  EstappeL-^The  fact  that  goods  were  charged  to  one  person  on  the  yen- 

dor's  books  is  not  conclusive  against  bis  claim  that  they  were  actually 
sold  to  another  person. 

2.  8ame,^~An  action,  brought  for  the  vendor*  s  benefit  against  the  former, 

in  which  the  vendor  claimed  and  gave  evidence  to  show  that  the  sale 
was  directly  to  him,  while  it  is  strong  evidence,  *does  not  estop  the  ven- 
dor from  maintaining  an  action  against  the  latter,  who  was  not  a  party 
to  the  prior  action.  Neither  does  the  doctrine  of  the  election  of  reme- 
dies apply  in  such  a  case. 

8.  Trial  charge. — ^Where  the  language  of  the  charge  is  not  strictly  accurate, 
but  maybe  so  construed  as  to  embody  error,  the  counsel,  if  he  supposes 
that  there  is  danger  that  the  jury  will  be  misled  by  it,  should  ask  to 
have  it  made  more  explicit. 

4  Appeal,  First  instance. — A  claim,  not  made  or  referred  to  on  the  trial, 
cannot  be  made  the  basis  of  relief  in  the  court  of  appeals. 
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Appeal  from  judgment  of  the  New  York  superior  court, 
general  term,  affirming  judgment  entered  in  favor  of  defend- 
ant upon  verdict  of  a  jury,  and  order  denying  plaintifTs  mo- 
tion for  a  new  trial. 

•  William  P.  FierOy  for  appellant. 

Ira  D,  Warren^  for  respondents. 

Eabl,  Ch.  J. — The  sole  question  in  this  case  is  whether 
the  plaintiff  became  legally  bound  to  pay  the  defendants  for 
goods  shipped  by  them  to  a  mercantile  firm  in  Charleston^ 
South  Carolina,  in  the  year  1884.  He  contends  that  he  stood 
at  most  as  a  guarantor  for  the  pajonent  of  the  goods ,  and  as 
his  agreement  rested  wholly  in  parol,  he  claims  that  it  was 
void  and  not  binding  upon  him  under  the  statute  of  frauds. 
The  defendants,  on  the  contrary  claim,  that  the  goods  were 
sold  to  him  and  shipped  at  his  request  to  the  Charleston  firm, 
and  that,  therefore,  there  was  an  original  liability  on  his  part 
to  pay  for  the  goods.  The  evidence  in  reference  to  the  mat- 
ter is  very  conflicting,  and  it  is  quite  difficult  to  determine 
from  it  precisely  what  the  truth  is.  The  learned  trial  judge^ 
in  his  charge  to  the  jury,  said :  I  confess  to  you  that  the 
evidence  is  very  conflicting.  It  is  impossible  to  reconcile  it. 
It  is  almost  impossible  to  reconcile  one  witness'  testimony, 
some  parts  with  others.  But  such  as  it  is,  you  must  consider 
it  and  try  to  come  to  some  conclusion  in  the  matter."  But 
the  issue  between  the  parties  is  greatly  narrowed  by  the  alle- 
gation in  the  plaintiff^s  complaint  that  he  ^*  was  a  merchant^ 
and  in  the  habit  of  purchasing  goods  in  the  city  of  New  York 
for  the  southern  market,  and  for  many  years  had  purchased 
large  quantities  of  goods  on  time  from  the  firm  of  Whitford 
&  Co.  (the  defendants),  and  consigned  the  same  for  sale  to 
parties  in  Charleston  in  the  state  of  South  Carolina,"  and 
substantially  that  the  course  of  business  continued  to  Maroh 
5th,  1884.     These  allegations  were  admitted  by  the  answer^ 
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and  there  was  oral  eyidence  to  confirm  them.  It  must,  there- 
fore, be  taken  as  established  by  the  pleadings  and  proofs  that 
for  many  years  prior  to  the  5th  day  of  March,  1884,  the 
plaintiff  purchased  goods  upon  his  own  credit  from  the  de- 
fendants and  shipped  them  to  the  Charleston  firm;  that  he  paid 
the  defendants  for  such  goods ;  that  they  allowed  him  a  dis- 
<K>unt  of  ten  per  cent,  from  the  price  of  the  goods ;  that  he 
sold  or  consigned  the  goods  to  the  Charleston  firm,  and  ob- 
tained reimbursement  from  it,  with  a  profit  of  ten  per  cent. 
He  claims,  and  gave  evidence  tending  to  show,  that  on  the 
5th  day  of  March  he  went  to  the  defendants  and  put  an  end 
to  that  aiTangement ;  that  he  then  paid  them  the  balance  due 
from  him  for  goods  thus  sold  and  shipped  to  the  first  day  of 
February,  which,  according  to  the  prior  arrangement,  was 
one  of  the  semi-annual  pay  days,  and  that  he  substantially 
notified  them  that  he  would  no  longer  be  responsible  for 
goods  shipped  to  the  Charleston  firm.  This  evidence  on  the 
part  of  the  plaintiff  the  defendants  contradicted  by  evidence 
on  their  part.  They  gave  evidence  tending  to  show  tha' 
they  did  not  on  the  6th  day  of  March  receive  any  such  no:i 
fication  from  the  plaintiff,  and  that  the  goods  thereafter  were 
shipped  just  as  they  had  been  before,  and  under  the  same 
arrangement.  So  we  think  the  jury  could  find  upon  the 
evidence  that  the  goods  were  sold  to  the  plaintiff,  and  upon 
his  credit. 

The  fact  that  the  goods  were  charged  to  the  Charleston 
firm  on  defendants'  books  is  not  conclusive  against  their 
claim  that  they  were  actually  sold  to  the  plaintiff.  They 
gave  some  evidence  tending  to  show  that  they  were  thus 
charged  upon  the  plaintiff's  request,  and  that  at  some  subse- 
quent time  they  were  entered  in  the  account  against  him  by 
an  understanding  between  the  parties. 

Subsequent  to  the  sale  of  these  goods  the  defendants  made 
a  general  assignment  for  the  benefit  of  their  creditoi-s,  and  the 
assignee  brought  an  action  against  the  Charleston  firm  alleg- 
ing a  sale  to  them  and  seeking  to  recover  from  them  the 
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amount  due  after  crediting  upon  the  price  of  the  goods  the 
money  deposited  with  the  defendants  by  the  plaintiff,  which  ^ 
is  now  claimed  in  this  action.  It  appears  that  the  assignee, 
during  the  pendency  of  that  action,  was  discharged ;  that 
after  his  discharge  the  further  prosecution  of  the  action  was 
conducted  for  or  on  behalf  of  the  defendants,  and  that  on 
the  trial  of  that  action  they  gave  evidence  tending  to  show 
that  the  sale  of  the  goods  was  directly  to  the  Charleston  firm. 
It  is  quite  clear  that  their  claim  in  that  litigation  between 
the  assignee  and  the  Charleston  firm,  was  inconsistent  with 
the  claim  they  made  upon  the  trial  of  this  action.  But  their 
attitude  in  that  action  does  not  conclude  them  in  this. 

It  is  conceivable  and  possible  that  they  actually  sold  the 
goods  to  the  plaintiff  and  having  delivered  them  to  the 
Charleston  firm  that  they  should  seek  to  recover  the  purchase 
price  from  that  firm.  But  the  plaintiff  cannot  have  the  bene- 
fit of  the  adjudication  in  that  action  as  he  was  not  a  party 
thereto.  The  attitude  of  the  defendants  in  that  action  was 
a  circumstance  strongly  bearing  upon  the  issues  in  this  ac- 
tion. The  doctrine  of  the  election  of  remedies  does  not  apply, 
and  as  to  the  plaintiff  the  defendants  are  not  estopped  by 
their  statements  or  action  in  the  Charleston  litigation.  They 
may  have  taken  a  false  position  in  that  action.  But  there 
is  no  rule  of  law  prohibiting  them  from  taking  what  they 
claim  to  be  the  true  position  in  this.  What  they  said  and 
did  in  that  action  bears  upon  their  good  faith  and  credit  in 
this,  and  can  have  no  other  effect,  and  while  it  has  a  strong 
tendency  to  bring  discredit  upon  their  contention  in  this 
action,  still  upon  all  the  very  conflicting  evidence  there 
remained  questions  of  fact  for  the  jury,  and  they  having 
found  in  favor  of  the  defendants  we  are  concluded  by  their 

verdict. 

After  the  principal  charge  of  the  trial  judge,  the  defendants* 
counsel  requested  him  to  charge  the  jury,  "  that  the  allega- 
tion in  the  complaint  that  this  was  a  purchase  of  goods  from 
Carhart,  Whitford  &  Company,  and  the  admission  in  the 
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answer  that  that  was  apurchase^is  conclusiye,  on  that  ques- 
tion, and  the  jury  cannot  consider  any  other  evidence  ;  that 
that  is  absolutely  conclusive,"  and  the  judge  so  charged. 
The  plaintiffs  counsel  now  complains  of  this  charge  as  erro- 
neous. The  language  of  the  judge  was  not  strictly  accurate, 
and  could  be  so  construed  as  to  embody  error.  There  was  no 
allegation  in  the  complaint  that  the  plaintiff  purchased  of 
the  defendants  the  goods  now  in  controversy,  and  the  judge 
could  not  have  meant  that  there  was.  If  he  had  meant  that, 
and  such  had  been  his  construction  of  the  complaint,  he 
should  have  non-suited  the  plaintiff,  or  directed  a  verdict 
for  the  defendants,  and  nothing  would  have  been  left  for 
litigation.  He  had  previously  stated  accurately  what  the 
allegations  of  the  complaint  were,  and  both  parties  and  the 
jury  must  have  understood  the  charge  to  have  reference  to 
the  purchase  of  goods  before  March  5, 1884,  as  alleged  in  the 
complaint.  If  the  counsel  for  the  plaintiff  supposed  that 
there  was  danger  that  the  jury  would  be  misled  by  the  lan- 
guage used,  he  should  have  asked  to  have  it  made  more  ex- 
plicit. The  judge  did  not  err  in  his  view  of  the  law  that  an 
allegation  made  in  the  complaint  and  admitted  in  the  answer 
absolutely  concluded  the  parties  in  the  action. 

The  claim  of  the  plaintiff  that  he  was  in  any  event  entitled 
to  recover  ten  per  cent,  upon  the  price  of  the  goods  under 
his  conti-act  with  the  defendants  is  unfounded.  If  he  had 
paid  for  the  goods  and  had  thus  performed  his  contract,  he 
would  have  been  entitled  to  the  allowance.  But  he  did  not 
claim  this  ten  per  cent,  upon  the  trial.  There  was  no  ruling 
upon  it,  and  it  was  in  no  way  mentioned  there.  He  can, 
therefore,  claim  no  relief  in  reference  thereto  upon  this  ap- 
peal. 

This  case  was  so  tried,  and  the  evidence  was  so  confused 
and  conflicting  that  we  do  not  feel  certain  as  to  the  real 
merits  of  this  controversy.  It  was  incumbent  upon  the 
plaintiff  here  to  point  out  some  error  prejudicial  to  him.     In 
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this  we  think  he  has  failed,  and  the  judgment  should  be  af- 
firmed, with  costs. 

All  concur. 


Note. 

Ab  to  right  of  election  of  remedies,  see  Mills  v.  Parkhurst,  126  N.  T. 
89;  Bach  r.  Fuch,  Id.  63;  Grossman  v.  Universal  R.  Co.,  127  Id.  84; 
Thompson  v.  Fuller,  62  Hun,  618.    See  note  in  2  Sil.  (Ct.  of  App.)  291. 


Claba  a.  Schumakeb,  Respondent,  v.  Joshua  Mather 

et  a{.,  •Appellants. 

Court  qf  Appeals,  April  26,  1892. 

1.  Fraud,    Representations. — Representations  of  a  vendor  as  to  extrinsic 

facts,  affecting  the  quality  or  value  of  the  subject  of  the  transaction  of 
sale,  and  which  are  peculiarly  within  his  knowledge,  may  be  relied  upon 
by  the  purchaser;  and,  where  he  is  induced  to  forbear  inquiries,  which 
he  would  otherwise  have  made,  and  damage  ensues,  the  vendor  will  be 
liable. 

2.  Same, — If  more  was  required  of  the  purchaser  than  a  reliance  upon  the 

vendor^ s  statements,  it  was  held  that  sufficient  was  shown  in  this  case, 
to  justify  the  submission  of  the  question  to  the  jury. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
fourth  department,  affirming  judgment  in  favor  of  plaintiff 
entered  on  verdict  of  jury  and  order  denying  defendants' 
motion  for  new  trial. 

John  W.  Boyle^  for  appellants. 

Oswald  Prentiss  Backus^  for  respondent. 

Gray,  /. — The  plaintiff  sued  the  defendants  to  recover  of 
them  the  damages  alleged  to  have  been  sustained  by  her  by 
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reason  of  false  and  fraudulent  representations  made  by  them 
upon  the  sale  of  their  farm.  The  farm  was  near  Rome,  in 
Oneida  county,  N.  Y.,  and  the  defendants  took  in  exchange 
the  plaintiffs  farm  near  Richfield  Springs,  in  Otsego  county, 
N.  T.,  the  sale  being  upon  certain  terms  which  are  not  neces- 
sary to  be  fully  stated.  In  the  exchange  of  properties,  the 
-valuation  of  the  defendants'  farm  was  placed  at  about  sixty- 
five  dollars  for  the  acre.  The  plaintiff,  in  her  complaint, 
alleges  that  the  representations  made  were  that  ^^  it  was  one 
of  the  best  stock  farms  in  Oneida  county,  ♦  *  *  and  that 
it  then  kept  and  would  keep  100  head  of  cattle  and  16 
horses,  and  that  the  land  was  worth  more  than  $65 
per  acre."  The  defendants,  in  their  answer,  denied  the 
allegations  of  fraud,  and  set  up  a  counterclaim  for  damages 
by  reason  of  fraudulent  representations  made  by  the  plaintiff 
with  respect  to  the  quantity  of  land  in  her  farm  and  in  other 
respects. 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  upon  this 
appeal  by  the  defendants,  from  the  affirmance  of  the  judg- 
ment, they  insist  that  upon  the  evidence  the  plaintiff  should 
have  been  nonsuited,  or  a  verdict  ordered  for  them.  In  sub- 
mitting the  case  to  the  jury  the  trial  judge,  upon  the  issue 
of  the  defendants'  fraud,  instructed  them  that  the  question 
of  fact  they  were  to  determine  was  whether  the  defendant 
Joshua  Mather  made  the  representation,  in  substance,  that 
^'  the  Rome  farm  did  keep  and  maintain  from  its  products 
100  head  of  cattle  and  16  horses."  In  his  instructions 
the  trial  judge  told  the  jury  that  in  order  to  find  against  the 
defendants,  their  inquiry  must  be  confined  to  this  represen- 
tation alone,  and  should  not  extend  to  any  others  ;  that  the 
representation  in  question  must  have  been  intentionally  made, 
and  must  have  been  such  as  to  convey  the  idea,  not  that  the 
farm  would  keep  from  its  products,  but  that  it  did  actually 
keep  through  the  year  that  number  of  cattle  and  horses. 
Having,  in  substance,  so  instructed  them,  he  charged  them 

further,  in  the  light  of  certain  judicial  opinions  from  reported 

15 
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cases,  extracts  from  which  he  read,  that  they  should  com* 
sider  whether  the  plaintiff  had  such  full  opportunity  to  ex- 
amine and  find  out  about  the  farm,  as  that  she  could  ^^  not  he 
heard  to  allege  that  she  was  drawn  into  this  trade  by  the 
misrepresentations  of  the  other  side." 

He  left  it  to  them,  expressly,  to  say, "  whether  or  not,  eyen 
if  this  representation  was  false  and  was  made  with  intent  to  €(e- 
ceive,  this  representation  was  relied  upon  and  was  the  repr^ 
sentation  and  thing  which  induced  and  brought  about  this 
purchase.  If  you  find  that  it  was  not,  the  plaintiff's  cause 
of  action  fails."  This  reference  to  the  charge  sufficiently 
indicates  the  confines  of  the  issue  left  for  the  verdict  of  the 
jury.  Taken  with  other  portions,  it  was  perfectly  fair  and 
as  favorable  to  the  defendants  as  they  could  have  reasonably 
expected.  We  are  then  led  to  consider,  in  connection  with 
it,  whether  the  evidence  in  the  case  was  such  as  to  warrant 
the  trial  judge  in  submitting  such  an  issue  to  the  jury,  at  all. 
Did  the  evidence  and  the  circumstances  of  the  case  make  out 
a  cause  of  action  ?  The  negotiations  were  conducted  between 
the  defendants  and  the  plaintiff's  husband,  acting  as  her 
agent,  and  arose  out  of  an  interview  in  their  banking  house 
in  Utica,  at  which  Joshua  Mather  spoke  to  him  about  tiie 
farm  in  Rome,  and  proposed  that  he  should  go  tliere  with  a 
young  lawyer  who  had  the  sale  of  it  in  his  charge*  At  this 
interview  plaintiff's  husband  testified  that  Joshua  Mather 
said,  ^^  that  he  had  a  splendid  stock  farm  there  and  gave  a 
description  of  it  and  the  cattle  he  was  keeping  and  the 
blooded  horses  and  the  blooded  cattle ;  *  *  *  he  said  he  had 
16  head  of  horses  there  and  brood  mares  «  *  *  and  that 
it  was  one  of  the  finest  stock  farms  in  Oneida  county.  *  *  * 
He  told  me  the  number  of  cattle  that  he  had  *  *  ♦  100 
head  of  cattle  that  he  kept  on  the  farm."  Plaintiff's 
husband  visited  it,  and  upon  his  return  says  he  saw  Joshua 
Mather,  who  asked  him  if  he  had  been  shown  "  the  blooded 
stock  and  the  colts,"  and  the  crops;  that  he  stated  the  crops 
were  more  than  8,000  bushels  of  oats  and  five  or  six  hundred, 
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bufihels  of  rye,  and  wanted  to  sell  the  farm  to  him  as  ^  one 
of  the  best  and  most  productive  farms  in  Oneida  county." 

Plaintiffs  husband  yisited  the  farm  twice.  Upon  the 'first 
occasion  he  says  he  was  shown  the  buildings  upon  it,  but  did 
not  go  over  the  farm,  being  hurried  away  by  Mather's  law- 
yer ;  and  on  the  second  occasion  the  weather  was  so  incle- 
ment, from  rain  and  snow,  as,  in  connection  with  his  condition 
of  health,  to  prevent  real  or  much  examination  of  the  farm. 
When  they  came  to  conclude  the  transaction,  the  plaintiff's 
husband  says  it  was  at  Mather's  office  and  in  consequence  of 
a  letter  from  the  lawyer  to  come  there  ;  that  he  saw  Joshua 
Mather,  to  whom,  after  Mather  had  stated  his  proposed  terms 
of  exchange,  he  said,  *^  my  wife,  Mrs.  Schumaker,  has  in- 
structed me  to  say  to  you  that  if  there  is  a  trade  effected 
that  she  trades  wholly  upon  your  representations ;  that  she 
wouldn't  take  my  judgment  or  no  other  man's  at  this  time  of 
the  year  upon  a  farm  ;  upon  those  conditions  we  trade,  if  we 
trade;"  that  his  wife  asked  if  they  were  "responsible 
parties ; "  that  he  had  said  he  considered  they  were,  and 
that  then  Mather  in  reply  said,  "  we  are  good  for  what  we 
say  or  agree  to  do." 

The  evidence  was  sharply  conflicting  as  to  what  was  said 
by  the  different  parties  at  various  times,  as  to  dates  and  de- 
tails, as  to  where  and  how  interviews  occurred  and  when 
and  where  the  negotiations  were  concluded.  There  was  evi- 
dence for  the  plaintiff  that  she  relied  upon  and  made  the 
purchase  of  the  Rome  farm  because  of  what  Joshua  had  rep- 
resented as  to  it,  and  there  was  evidence  for  the  defendants  as 
to  full  opportunities  offered  to  her  to  make  every  examina- 
tion and  investigation  and  as  to  how  thoroughly  her  husband, 
who  was  her  agent,  and  was  of  capacity  and  experience, 
availed  himself  of  them  to  inform  himself,  with  every  facility 
offered  for  that  purpose.  There  was  evidence  as  to  the  value 
of  the  farm  from  both  standpoints,  as  to  many  circumstances 
bearing  upon  the  questions  at  issue  and  as  affecting  the 
credibility  of  the  witnesses. 
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Upon  all  these  points  the  verdict  of  the  jury  is  conclusive, 
and  it  must  be  deemed  as  settling  the  question  that  Joshua 
Mather  did  make  the  representation  in  question  and  that 
the  plaintiff  purchased  the  defendant's  farm  in  reliance  upon 
it  and  not  otherwise.  The  verdict  was  upon  evidence,  and 
we  are  not  further  concerned  with  it,  if,  as  to  the  represen- 
tations testified  to  as  being  made  by  Mather,  they  were  ac- 
tionable. 

I  think  we  must  hold  that,  of  the  different  representations 
testified  to  as  having  been  made  by  Mather,  the  only  one 
which  was  material  and  which  was  so  much  a  representation  of 
a  fact,  in  relation  to  the  quality  or  value  of  the  property  to  be 
paid  for  by  the  plaintiff  upon  the  sale,  as  to  be  actionable, 
if  false,  was  that  relating  to  the  keeping  of  100  head  of  cattle 
and  16  horses  on  the  Rome  fann.  In  so  confining  the 
inquiry  by  the  jury,  with  respect  to  any  actionable  represen- 
tations, I  think  the  trial  judge  was  right.  The  argument 
for  the  appellants  is,  in  substance,  that  the  representation  was 
a  matter  of  the  belief,  or  opinion,  of  Mather,  and  was  not  what 
was  being,  or  had  been,  in  fact,  done ;  that  it  was  susceptible  of 
"  an  interpretation  equally  consistent  with  innocence  as  with 
guilt,"  and  should  be  regarded  as  a  representation  "  as  to 
future  events."  Unquestionably,  it  has  long  been  the  settled 
rule  of  law  in  such  actions,  that  they  will  not  lie  for  a  false 
or  an  erroneous  assertion  concerning  a  mere  matter  of  judg- 
ment or  opinion.  That  was  held  as  long  ago  as  the  case  of 
Pasley  v.  Freeman,  3  T.  R.  51.  But  I  think  the  assertion 
in  the  present  case  was  capable  of  being  understood  in  the 
sense  of  a  representation  that  Mather  was  able  to  keep,  and 
was  actually  maintaining,  upon  the  farm  the  number  of  horses 
and  heads  of  cattle  mentioned.  That  being  so,  it  was  for  the 
jury  to  say,  under  the  facts  and  circumstances  disclosed  by 
the  evidence,  whether  Mather  intended  the  representation  in 
that  sense  and  to  convey  that  idea  about  the  capacity  of  the 
farm  to  the  plaintiff,  to  induce  her  acceptance  of  the  terms 
proposed  upon  the  sale  of  his  farm.    Words  are  uttered  to 
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convey  thought,  and  though,  possibly  enough,  we  should 
have  to  say  that  when  standing  alone,  their  utterance,  if 
equally  susceptible  of  an  innocent  and  of  a  guilty  meaning, 
or  intention,  should  be  given  the  more  favorable  interpreta- 
tion to  the  speaker;  yet,  when  spoken  under  circumstances 
which  disclose  a  motive  for  their  utterance,  and  in  the  pres- 
ence of  facts  which,  in  the  judgment  of  mankind,  lend  them 
a  certain  color  and  substance,  then  the  correct  rule  which 
should  govern  in  the  jury  trial  requires  that  the  judgment 
upon  their  meaning  and  the  intention  of  the  speaker  must 
be  pronounced  by  the  jury  and  not  by  the  judge. 

By  their  verdict  the  jury  have  judged  Mather ;  that  he 
made  the  representation  testified  to  and  that  he  made  it  with 
the  guilty  intention  of  misleading  the  plaintiff  into  consum- 
mating a  transaction  of  sale  in  which  he  was  gaining  an  un- 
fair advantage  and  to  which  she  was  induced  by  her  reliance 
upon  the  truth  of  the  representation. 

The  present  case  differs  from  those  cases  where  the  state- 
ments of  the  seller  of  land  relate  to  its  value,  merely  as  suclu 
or  as  to  its  adaptation  to  particular  modes  of  cultivation,  or 
as  to  its  capacity  to  produce  crops.  Such  statements  express 
or  represent  but  the  opinion  of  the  seller,  and  cannot  be  said 
to  be  as  to  matters  lying  peculiarly  within  his  knowledge. 
However  they  may  fail  of  verification,  in  the  result  of  working, 
they  do  not  furnish  evidence  of  fraudulent  intent.  Pasley 
V.  Freeman,  supra ;  Gordon  r.  Parmelee,  2  Allen,  212 ;  Gor- 
don V.  Butler,  105  U.  S.  553. 

In  Vernon  v.  Keys,  12  East.  682,  Lord  EUenborough  said 
that  ^^  a  seller  is  unquestionably  liable  to  an  action  for  deceit 
if  he  fraudulently  misrepresents  the  quality  of  the  thing 
sold  to  be  other  than  it  is,  in  some  particulars  which  the 
buyer  has  not  equal  means  with  himself  of  knowing." 

In  Simar  v.  Canaday,  63  N.  Y.  306,  Folgeb,  Ch.  J.,  in 
flpeaking  of  the  ground  for  an  action  for  representations 
made  with  respect  to  land, 'held  quite  in  accord  with  such  a 
rule,  that  "  when  known  to  the  utterer  to  be  untrue,  if  made 
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with  the  intention  of  misleading  the  vendee,  if  he  does  rely 
upon  them  and  is  misled  to  his  injury,  they  avoid  the  con- 
tract; and  where  they  are  fraudulently  made  of  particulars, 
in  relation  to  the  estate,  which  the  vendee  has  not  equal 
means  of  knowing,  and  where  he  is  induced  to  forbear  inquiries 
which  he  would  otherwise  have  made,  and  damage  ensues, 
the  party  guilty  of  the  fraud  will  be  liable  for  the  damages 
sustained."  In  the  later  case  of  Long  v.  Warren,  68  N.  Y. 
426,  to  which  the  appellants  refer,  the  same  judge  wrote : 
*^  The  fraud  alleged  there  was  in  the  representation  made  as 
to  the  presence  of  a  noxious  weed,  or  grass,  in  a  farm  to  be 
sold.  Because  the  grass  was  distinguishable  enough  and  was 
an  object  obvious  to  the  plaintiff's  intelligence  when  he  went 
over  the  farm  and  examined  it  with  the  view  of  ascertaining 
its  presence,  it  was  held  that  no  cause  of  action  was  made 
out.  The  decision  was  upon  the  ground  that  the  plaintiff's 
means  of  acquiring  the  information  were  equal  to  the  defend* 
ant's,  by  "only  .the  exercise  of  the  faculty  of  sight  while 
passing  over  the  farm." 

The  opinion  in  Long  v.  Warren  has  been  somewhat  criti- 
cized, as  going  very  far  in  the  direction  of  upholding  transac- 
tions in  the  consummation  of  which  deceitful  representations 
have  entered  and  have  been  an  inducing  cause.  The  opinion 
was  only  concurred  in  by  the  majority  of  the  members  of  the 
court.  In  a  later  case  it  was  suggested  that  its  authority 
should  be  confined  to  cases  falling  "  clearly  within  the  prin- 
ciple there  laid  down."  Albany,  etc..  Institution  t;.  Burdick, 
87  N.  Y.  49.  In  effect,  I  think  the  principle  of  the  opinion 
in  Long  v.  Warren  is  open  to  criticism,  as  being  a  contradic- 
tion of  a  salutary  rule,  asserted  by  the  same  learned  judge 
in  Simar  v.  Canaday,  and  stated  in  many  other  cases,  that 
the  representations  of  a  vendor  as  to  extrinsic  facts,  affecting 
the  quality  or  value  of  the  subject  of  the  transaction  of  sale 
and  which  are  peculiarly  within  his  knowledge,  may  be  re* 
lied  upon  by  the  purchaser.  I  think  the  general  rule  is  that 
if  the  facts  represented  are  not  matters  peculiarly  within  the 
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party's  knowledge,  and  the  other  party  has  the  means  avail- 
able to  him  of  knowing,  by  the  exercise  of  ordinary  intelli- 
gence, the  truth,  or  the  real  quality  of  the  subject  of  the  re- 
presentation, he  must  make  use  of  those  means,  or  he  will 
not  be  heard  to  complain  that  he  was  induced  to  enter  into 
the  transaction  by  misrepresentations.  Baily  v.  Merrell, 
Bulstrode's  Rep.,  part  III,  p.  94 ;  Slaughter's  Adm'r  r.  Gerson, 
13  Wall.  883  ;  Chrysler  v.  Canaday,  90  N.  Y.  272. 

I  think  the  particular  representation  made  by  Mather,  to 
induce  the  purchase  of  his  farm,  was  as  to  a  material  fact 
affecting  the  quality  of  the  farm  and  its  actual  value  for  a  cer- 
tain purpose,  and  which  lay  peculiarly  within  his  knowledge. 
It  is  difficult  to  see  how  the  exercise  of  common  prudence 
and  the  use  of  ordinary  intelligence,  or  of  the  faculty  of 
sight,  would  have  enabled  plaintiff  to  detect  the  falsity  of 
Mather's  statement,  and,  therefore,  why  she  was  not  entitled 
to  rely  absolutely  upon  it.  But,  if  we  could  say  that  more 
was  required  of  the  plaintiff  than  a  mere  reliance  upon  the 
statements  of  the  defendants,  then  we  have  in  the  record 
the  evidence  of  means  availed  of  for  an  examination  of  the 
property  to  be  sold  and  of  the  circumstances  under  which  it 
was  made.  That  was  submitted  to  the  jury,  with  the  other 
evidence  as  to  the  conduct  of  the  parties,  and  that  tribunal 
has  passed  upon  it,  rendering  their  verdict  in  favor  of  the 
plaintiff. 

I  think  there  was  no  error  in  denying  the  motion  for  a 
nonsuit,  or  in  refusing  to  direct  a  verdict  for  the  defendants. 
The  other  questions  presented  by  the  appellants  have  been 
satisfactorily  disposed  of  by  the  general  term  and  demand 
no  further  consideration  by  us. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

All  concur. 

Note. 
As  to  the  effect  of  opportnnitj  for  examination  on  the  question  of  fraud, 
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see  Caton  B.  Col.  «.  Hertel,  85  N.  Y.  St.  Rep.  671;  Snyder  v.  Gorden,  48 
Hun,  538;  Bigler  v,  Atkins,  7  N.  Y.  St.  Rep.  236;  Sehwenk  ».  Naylor,  102 
K.  Y.  683;  Chrysler  v.  Canaday,  90  Id.  272;  Long  v.  Warren,  68  Id.  426; 
Albany  C.  S.  Inst.  v.  Bnrdick,  87  Id.  40. 


Frederick   Sckneidbr,    Respondent,    v.    The    Second 
Avenue  Raelroad  Company  et  al.^  Appellants. 

Court  qf  Appeals,  April  26,  1892. 

1.  Negligence,    Question  qf  fact — It  Is  a  question  for  the  jury  to  deter- 

mine whether  the  driver  of  a  horse-car  is  not  guilty  of  negligence  in 
approaching  the  crossing  of  another  railroad  track  at  a  rate  of  speed 
which  will  not  enable  him  to  stop  his  car  almost  instantly  upon  discov- 
ering another  car  approaching  on  such  track.  If  he  does  approach  at 
such  a  slackened  rate  of  speed,  it  is  also  a  question  for  the  jury  whether 
he  was  not  guilty  of  negligence  in  attempting  the  experiment  of  cross- 
ing in  front  of  the  other  car,  when  to  remain  where  he  was  and  await 
its  crossing  will  result  in  absolute  safety. 

2.  8ame,—li  a  party,  by  his  own  negligence,  has  placed  himself  in  a  situa- 

tion of  peril,  and,  on  being  called  upon  in  a  sudden  exigency  to  act, 
mistakes  his  best  course  through  an  error  in  judgment,  he  is  not  relieved 
thereby.  He  is  liable  for  the  original  negligence  which  placed  him  in 
such  peril,  provided  that  negligence  appreciably  contributed  to  the 
happening  of  the  accident. 

8.  i9ame.-*The  high  degree  of  vigilance  due  from  a  carrier  of  passengers  to 
its  passenger,  is  not  demanded  in  case  of  a  person  who  is  not  its  pas- 
senger. 

4.  O^ection.  Specific, — An  objection  that  a  question  calls  for  the  conclu- 
sion of  the  witness,  is  specific  enough  to  i-aise  the  question  of  the  ad- 
missibility of  the  evidence  as  calling  for  the  opinion  of  the  witness  upon 
a  non-expert  subject. 

6.  Evidence.  Opinion. — A  witness  cannot  give,  under  objection,  his  con- 
clusion upon  a  mass  of  facts  and  circumstances  not  of  a  nature  to  re- 
quire or  permit  expert  evidence. 

6.  Negligence.  Inspection. — It  does  not  follow  that  an  inspection,  which 
proved  insufficient  to  detect  the  particular  defect  In  an  appliance,  is  not 
adequate  to  discharge  the  duty  which  a  railroad  company  owes  to  those 
who  are  not  its  passengers. 
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Appeal  from  a  judgment  of  the  New  York  superior  court, 
general  term,  affirming  judgment  in  favor  of  plaintiff  against 
both  defendants  entered  on  verdict  of  jury. 

Cfharles  E,  Miller  and  Payson  Merrill^  for  appellants. 
(7.  Waahiaume  Smith,  for  respondent. 

Peckham,  J. — ^There  was  ample  evidence  to  submit  to  the 
jury  upon  the  question  of  the  negligence  of  the  driver  of  the 
Second  avenue  car.  He  was  driving  south,  down  the  avenue 
at  the  ordinary  rate  of  speed,  some  six  miles  an  houi*.  The 
track  of  the  Houston  Street  Railroad  Company,  laid  through 
36th  street,  crosses  Second  avenue,  and  the  cars  in  36th 
street  run  only  from  west  to  east. 

Upon  the  part  of  the  plaintiff  it  was  shown  by  a  witness 
who  had  made  the  measurements,  that  when  the  Second 
avenue  car  was  sixty-five  feet  north  of  the  north  rail  of  the 
track  of  the  36th  street  road  he  could  see  74  feet  west  of  the 
intersection  of  the  two  sets  of  tracks,  and  when  40  feet 
north  he  could  see  140  feet  west,  and  when  31  feet  north  he 
could  see  west  to  Third  avenue. 

He  knew  that  cars  were  liable  to  come  from  the  west  at 
any  time,  and  it  would  be  a  question  for  the  jury  whether  he 
ought  not  under  such  circumstances  to  so  reduce  the  speed 
of  his  horses  as  to  have  them  and  his  car  under  immediate 
control  in  case  of  any  exigency  requiring  him  to  check 
instantly  the  speed  of  the  car. 

It  would  seem  to  be  a  fair  question  for  a  jury  to  determine 
whether  the  driver  of  a  horse  car  is  not  guilty  of  negligence 
in  approaching  the  crossing  of  another  railroad  track  at  a 
rate  of  speed  which  would  not  enable  him  to  stop  his  car 
almost  instantly  upon  discovering  another  car  approaching 
on  such  track.  And  if  he  do  approach  at  such  a  slackened 
rate  of  speed,  it  would  also  be  a  question  for  the  jury 
whether  he  was  not  guilty  of  negligent  conduct  in  attempt- 
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ing  the  experiment  of  crossing  in  front  of  the  other  car, 
when  to  remain  where  he  was  and  await  its  crossing  would 
result  in  absolute  safety. 

The  driver  of  the  Second  avenue  car  testified  that  he  did 
not  see  the  approach  of  the  other  car  until  his  horses  were 
almost  upon  the  track  to  be  crossed.  The  evidence  on  the 
part  of  the  plaintiff  shows  that  if  he  had  looked  he  would 
have  seen  the  car  much  earlier.  It  is  not  claimed  he  must 
look  only  in  one  direction,  or  that  he  must  look  first  to  the 
west.  But  at  some  point  of  time  when  looking  would  have 
disclosed  the  presence  of  the  other  car,  he  ought  to  have 
looked,  and  his  rate  of  speed  should  at  that  time  have  been 
such  that,  if  it  appeared  in  the  slightest  degree  dangerous 
to  go  ahead,  he  would  have  been  able  to  stop  and  permit  the 
other  car  to  pass  his  own  ti*acks  in  safety  before  himself 
venturing  to  cross  the  other  tracks.  It  may  very  well  be 
that,  after  the  driver  of  the  Second  avenue  car  discovered 
the  other  car  approaching,  he  did  all  he  could  to  avoid 
the  accident,  considering  his  nearness  to  the  tracks  and  the 
rate  of  speed  at  which  he  was  going.  Upon  the  evidence, 
it  was  at  least  a  fair  question  for  thq  jury  to  say  whether 
the  driver  of  the  Second  avenue  car  was  not  negligent  in 
not  sooner  seeing  the  other  car,  or  in  driving  so  fast  that, 
when  he  did  discover  it,  the  best  thing  to  be  done  was  to 
endeavor  to  fii-st  pass  the  other  tracks  by  increasing  still 
more  his  rate  of  speed.  The  lives  and  limbs  of  passengers 
should  not  be  hazarded  by  such  a  practice. 

We  think  there  was  no  error  in  submitting  to  the  jury  the 
question  of  the  negligence  of  the  Second  Avenue  Company. 
If  a  party  by  his  own  negligence  has  placed  himself  in  a 
situation  of  peril,  and  being  called  upon  in  a  sudden  exigency 
to  act,  mistakes  his  best  coui'se  through  an  error  in  judg- 
ment, he  is  not  thereby  relieved.  He  is  not  in  such  case 
held  for  his  error  in  judgment  in  failing  to  adopt  the  best 
means  of  escaping  from  a  sudden  peril,  but  he  is  liable  for 
the  original  negligence  which  placed  him   in  such  peril. 
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provided  that  negligence  appreciably  contributed  to  the 
happening  of  the  accident. 

The  judgment  as  to  the  Second  Avenue  Company  de- 
fendant must  be  affirmed,  with  costs. 

As  to  the  Houston  Street  Company,  defendant,  other 
considerations  are  involved. 

One  charge  of  negligence  against  this  defendant  consisted 
in  an  alleged  insufficient  inspection  of  the  running  gear  of 
the  defendant's  car.  The  Houston  street  company,  defend- 
ant, had  proved  how  the  inspection  was  made,  and  claimed 
it  was  sufficient,  and  that  the  reason  the  difficulty  in  the 
iron  was  not  discovered  was  because  it  was  a  latent  defect 
or  flaw,  in  regard  to  which  no  inspection  would  reveal  the 
defect,  and  even  if  some  kind  of  an  inspection  might  have 
revealed  it,  the  inspection  as  proved  was  in  fact  sufficient. 
In  order  to  show  negligence  on  the  part  of  this  company 
defendant,  and  to  shift  the  charge  from  its  own  shoulders, 
the  Second  avenue  road  called  a  witness  who  swore  that  the 
examination  of  the  cars  testified  to  bjr  the  Houston  street 
company  defendant,  would  not  reveal  a  latent  flaw.  The 
examination  spoken  of  was  by  getting  down  on  the  hands 
and  knees  of  the  examiner  and  looking  at  the  gear  under- 
neath the  car.  Upon  the  cross-examination  by  the  plaintiff, 
the  witness  said  that  striking  the  iron  with  a  hammer  and 
sounding  it  and  examining  it  across  with  a  hammer  would 
reveal  such  a  defect  as  existed  in  this  iron.  It  was  also 
claimed  that  the  inspection  proved  was  not  such  as  was 
generally  in  use  by  raiboad  companies  in  November,  1888, 
prior  to  this  accident. 

The  witness  was  then  asked  the  question  whether  that 
was  an  adequate  way  for  the  examination  of  these  rods. 
This  was  objected  to  as  calling  for  the  conclusion  of  the 
witness.  The  objection  was  overruled,  and  the  defendant 
excepted.  The  witness  answered  that  it  was  not.  Con- 
tinuing the  examination,  the  witness  was  asked  whether  this 
sort  of  examination  as  described  was  a  proper  and  adequate 
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examination,  and  after  objection  and  exception'  he  answered 
it  was  not.  It  is  now  contended  that  the  objection  was  not 
specific  enough.  Considering  the  objection  already  made  to 
the  first  question  and  those  made  to  this  (the  whole  being 
part  of  one  subject),  we  think  the  objection  was  specific 
enough  to  raise  the  question  of  the  admissibility  of  the  evi- 
dence as  calling  for  the  opinion  of  the  witness  upon  a  non- 
expert subject. 

We  think  the  objection  should  have  been  sustained.  The 
witness  had  already  pronounced  his  opinion  upon  those  facts 
which  were  of  a  nature  to  permit  of  the  introduction  of  ex- 
pert  evidence,  and  the  two  questions  above  stated  called  for 
an  opinion  upon  the  very  point  wliich  was  at  issue,  viz. :  the 
sufficiency  of  the  inspection,  and  the  decision  of  that  fact 
depended  upon  additional  considerations.  This  decision 
put  the  witness  in  the  place  of  the  jury  and  allowed  him  to 
determine  whether  the  defendant  had  or  had  not  made  an 
adequate  inspection.  That  was  not  the  province  of  an 
expert  witness  upon  the  question  then  in  issue.  It  ia 
wholly  different  from  asking  an  expert  witness  whether  a 
vessel  was  properly  loaded.  Stating  facts  showing  how  it 
was  loaded  would  not  enable  a  non-expert  to  say  whether 
such  loading  was  proper  or  improper.  That  fact  could  only 
be  proved  by  opinions  of  those  conversant  with  such  matters, 
and  such  an  opinion  could  not  be  formed  by  one  who  was 
not  an  expert  by  evidence  as  to  the  manner  of  loading. 

The  rule  of  liability  requires  a  carrierof  passengers  to  exer- 
cise the  greatest  diligence  to  secure  them  safe  transportation. 
But  the  carrier  is  not  an  insurer  of  their  safety.  The  plaint- 
iff was  not  a  passenger  of  the  Houston  street  company,  and 
hence  the  high  degree  of  vigilance  demanded  of  a  carrier  was 
not  demanded  in  this  case.  Whether  the  inspection  which 
the  defendant  proved  was  made  of  this  car  on  the  morning 
of  and  preceeding  the  accident  fulfilled  the  duty  incumbent 
upon  it  towards  third  parties,  was  under  the  facts  in  tills 
case  a  question  for  the  jury  alone.     It  might  be  that  the 
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inspection  actually  was  insufficient  to  detect  the  particular 
flaw  in  the  iron  which  the  defendant  gave  evidence  existed 
therein.  Conceding  such  fact,  it  did  not  follow  as  a  legal 
conclusion  that  the  inspection  was  not  adequate,  under  all  the 
•circumstances,  to  amount  to  a  performance  of  the  duty  which 
the  defendant  owed  to  others  than  its  passengers.  To  decide 
that  question  involved  a  consideration  of  some  other  matters, 
among  which  are  the  following  appearing  in  the  evidence : 
the  brake  rod  had  been  manufactured  by  a  proper  and  skillful 
person ;  it  had  been  made  out  of  first  class  material,  possibly 
not  the  best  iron  in  the  world,  but  iron  that  was  regarded  as 
entirely  fit  for  its  proposed  use ;  it  had  been  in  actual  use  for 
a  few  months  and  had  fully  answered  all  the  requirements 
of  its  position ;  the  ordinary  and  average  time  for  the  use  of 
such  a  rod  was  several  years  ;  it  was  inspected  on  the  morning 
in  question  by  a  man  who,  so  far  as  appears,  was  competent 
for  the  duty  and  who  looked  along  its  length  and  got  down 
on  his  hands  and  knees  for  that  purpose  ;  the  brake  itself 
was  tested  by  being  wound  up  several  times  and  the  shoe^ 
were  seen  to  come  together  and  clasp  the  wheels  as  tight  a 
was  necessary  ;  the  company  had  been  organized  since  1874, 
and  during  the  whole  of  that  time  no  fracture  of  a  brake  rod 
had  occurred,  and  of  course  no  accident  had  resulted  there- 
from ;  the  grades  upon  the  route  were  for  the  most  part 
nearly  level ;  to  make  a  daily  inspection  of  the  hundreds  of 
cars  belonging  to  the  company,  which  were  in  actual  daily 
use,  such  as  was  spoken  of  by  one  of  the  witnesses,  viz. 
hauling  each  car  over  a  pit  and  having  a  man  go  under  it 
and  examine  the  whole  length  of  the  brake  chains  and  rods 
with  a  hammer  in  the  most  minute  and  painstaking  manner, 
might  be,  and  probably  was,  practically  impossible  for  want 
of  time  in  which  to  accomplish  it,  and  it  does  not  appear 
that  any  such  kind  of  inspection  was  actually  made  with 
regard  to  the  ca«s  of  any  company  which  were  in  daily  use, 
and  which  were  not  sent  in  the  shops  for  repairs ;  and, 
finally,  the  more  or  less  remote  probability  of  any  serious 
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accident  following  as  a  result  from  the  fracture  of  a  brake 
rod  or  chain.  All  these  circumstances,  and  perhaps  others 
not  mentioned,  were  proper  to  be  taken  into  account  by  the 
jury  before  arriving  at  a  decision  of  the  question  whethei* 
the  inspections  which  the  defendant  made  were  or  were  not 
adequate  as  a  discharge  of  the  duty  it  owed  third  parties. 
Yet  upon  a  question  which  involved,  among  others,  such 
considerations  as  these,  the  witness  was  allowed  to  give  his 
opinion.  It  is  clear  that  the  question  called  for  an  opinion 
upon  many  matters  which  were  not  remotely  connected  with 
science,  skill  or  particular  knowledge  not  in  the  possession 
of  the  average  citizen ;  but,  on  the  contrary,  it  asked  for  a 
conclusion  of  the  witness  upon  a  mass  of  facts  and  circum- 
stances not  of  a  nature  to  require  or  permit  expert  evidence, 
and  which  it  was  the  peculiar  and  exclusive  province  of  the 
jury  to  weigh  and  deduce  the  appropriate  inferences  there- 
from. 

I  have  found  no  case,  and  the  counsel  for  the  plaintiff  has 
cited  none,  which  holds  that  a  witness  under  such  a  state  of 
facts  may  be  permitted  to  place  himself  in  the  position  of  the 
jury,  and,  drawing  his  own  inferences  from  many  facts  which 
are  not  of  an  expert  nature,  determine  the  very  question 
which  is  for  the  jury  alone  to  decide. 

The  counsel  for  plaintiff  now  insists  that  the  defendant 
was  not  harmed  because,  from  certain  other  facts  testified  to 
by  the  witness,  it  was  clear  that  no  adequate  inspection  was 
made.  As  already  stated,  that  was  a  question  for  the  jury. 
The  facts  testified  to  by  the  witness  were  in  no  particular 
connected  with  the  facts  above  alluded  to,  and  the  inference 
to  be  drawn  from  the  one  set  of  facts  might  very  possibly  be 
altered  by  a  consideration  of  the  other  set  above  stated.  The 
question  as  to  the  suflSciency  of  the  inspection  was  one  of  the 
vital  issues  in  the  case.  We  are  by  no  means  assured  that 
the  evidence  did  not  do  great  harm,  and  we  cannot,  therefore, 
overlook  the  error  of  its  admission. 

We  must  therefore  reverse  the  judgment  as  against  the 
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Houston  street  defendant  and  grant  a  new  trial,  with  costs 
to  abide  the  event,  while  as  to  the  Second  avenue  defendant 
the  judgment  must  be  affirmed,  with  costs. 

All  concur. 


Note. 

Ab  to  the  admissibility  of  conclusionB,  see  Ivory  v.  Deerpark,  116  N.  Y. 
476;  McDonald  v.  SUte,  127  Id.  18;  Newhall  o.  Appleton,  124  Id.  668; 
People  0.  McGill,  58  Hon,  294;  Chamberlain  v.  Wheatland,  54  Id.  685; 
House  V.  Howell,  53  Id.  638;  Metz  o.  Luckemeyer,  36  N.  Y.  St  Rep.  86; 
Bockwell  0.  Hunt,  Id.  735;  Austin  v.  Bappelye,  45  N.  Y.  St.  Rep.  489. 
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Maliciwis  prosecution,  Termination,^Where  the  criminal  proceeding  is 
terminated  favorably  to  the  accused  or  without  his  conviction,  so  that 
there  can  be  no  further  proceeding  upon  the  complaint  or  indictment, 
and  no  further  prosecution  of  the  alleged  offense,  without  the  com- 
mencement of  a  new  proceeding,  there  has  been  a  sufficient  termination 
thereof  to  enable  him,  upon  proving  the  other  requisite  facts,  to  main- 
tain an  action  for  malicious  prosecution.  The  mode  of,  or  motive  for, 
the  termination  of  the  criminal  prosecution  is  of  no  account,  provided 
it  is  terminated  and  at  an  end. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  first  department,  affirming  judgment  on  verdict  and 
order  denying  motion  for  new  trial. 

Norman  A.  Lawlor^  for  appellant. 

Alfred  A^  Gardner^  for  respondent. 
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Eabl,  Ch.  J. — This  is  an  action  for  malicious  prosecution 
against  the  defendant  for  causing  the  arrest  and  imprisonment 
of  the  plaintiff  upon  a  criminal  charge. 

It  cannot  well  be  disputed  that  the  evidence  given  by  the 
plaintiff  as  to  want  of  probable  cause  and  malice  in  instituting 
the  criminal  proceeding  by  the  defendant  was  conflicting, 
and  was,  therefore,  properly  submitted  to  the  jury.  The  only 
serious  question  is  whether  the  criminal  proceeding  was 
sufficiently  terminated  to  enable  the  plaintiff  to  maintain 
this  action.  Upon  that  question  there  was  a  difference  of 
opinion  in  the  court  below. 

The  plaintiff  was  arrested  in  the  city  of  New  York  upon 
a  warrant  issued  by  a  police  justice,  and  after  being  detained 
over  night  at  the  station  house,  she  was  taken  before  the 
police  justice,  and  it  is  undisputed  that  after  hearing  the 
evidence  adduced  against  her  he  finally  discharged  her  ;  and 
if  that  were  all,  it  is  entirely  clear  that  there  was  such  a 
termination  of  the  criminal  proceeding  as  enabled  her  to 
maintain  this  action.  It  is,  however,  claimed  on  the  part  of 
the  defendant  that  the  evidence  shows  that  the  police  justice 
was  inclined  to  hold  the  plaintiff  to  bail,  but  that  upon  her 
representation  that  she  had  no  friends,  and  could  not  give  bail, 
and  upon  her  promise  not  to  further  molest  the  complainant, 
he  discharged  her  ;  and  the  defendant  contends  that  a  dis 
charge  under  such  circumstances  is  not  sufficient  to  author- 
ize the  maintenance  of  this  action.  While  there  is  a  vast 
preponderance  of  evidence  that  the  discharge  was  made 
under  the  circumstances  mentioned,  yet  we  think  that  there 
was  some  evidence  tending  to  show  that  the  discharge  by  the 
police  justice  was  made  because  he  did  not  find  sufficient 
evidence  to  hold  the  plaintiff.  There  is  some  oral  evidence 
to  that  effect,  and  the  police  justice  endorsed  upon  the  war- 
rant and  papers  annexed  thereto  :  "  Discharged  on  examina- 
tion." The  trial  of  this  action  took  place  about  four  years 
after  the  discharge,  and  the  memory  of  the  police  justice 
was  evidently  imperfect  and  uncertain  as  to  what  took  place 
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at  the  time  of  the  discharge.  Upon  the  whole  evidence, 
whether  the  discharge  was  absolute,  and  made  after  an  ex- 
amination into  the  case  by  the  police  justice,  as  claimed  by  the 
plaintiff,  or  whether  it  was  due  to  favor  to  her  because  she 
could  not  get  bail,  and  upon  her  promise  of  good  behavio: , 
was  a  question  of  fact  for  the  jury. 

But  we  think  this  judgment  would  have  to  be  affirmed 
even  if  we  assumed  that  the  facts  were  precisely  as  claimed 
by  the  defendant,  to  wit :  that  after  the  examination  of  the 
plaintiff  the  police  justice  was  inclined  to  hold  her  to  bail, 
but  finally  discharged  her  on  her  promise  of  good  behavior  in 
the  future.  Nevertheless  the  criminal  proceeding  was  ter- 
minated. The  rule  requiring  that  before  an  action  for  mali- 
cious prosecution  can  be  maintained  the  plaintiff  is  bound  to 
show  a  termination  of  the  criminal  proceeding,  has  for  its 
foundation  that  it  cannot  be  known  that  the  prosecution  was 
unjust  or  unfounded  until  it  is  terminated,  and  if  the  action 
for  malicious  prosecution  were  allowed  to  be  maintained 
before  the  termination  of  the  criminal  proceeding  the  plaintiff 
might  be  found  guilty  in  that  proceeding,  and  yet  maintain 
her  action  for  malicious  prosecution  on  the  ground  that  she 
was  not  guilty,  and  that  the  defendant  had  no  probable  cause 
to  believe  her  guilty ;  and  thus  there  might  be  two  conflicting 
determinations  as  to  the  same  transaction.  The  law  so  far 
encourages  criminal  complaints  as  to  protect  the  complainant 
against  a  civil  action  for  damages  in  case  the  criminal  proceed- 
ing fairly  conducted  results  in  the  conviction  of  the  person 
charged  with  crime.  Such  conviction  fairly  obtained,  with- 
out fraud  or  conspiracy,  is  held  to  be  conclusive  evidence  of 
probable  cause.  But  where  the  criminal  proceeding  is  ter- 
minated favorably  to  the  accused  or  without  his  conviction,  so 
that  there  can  be  no  further  proceeding  upon  the  complaint 
or  indictment,  and  no  further  prosecution  of  the  alleged 
offense  without  the  commencement  of  a  new  proceeding,  then 
there  has  been  a  sufficient  termination  thereof  to  enable  him, 
proving  the  other  requisite  facts,  to  maintain  an  action  for  a 
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malicious  prosecution.  It  cannot  in  reason  make  any  diffeiv 
ence  how  the  criminal  prosecution  is  terminated  provided  it 
is  terminated  and  at  an  end. 

Take  a  case  like  this  :  A  poor  and  helpless  woman  is 
arrested  and  the  police  justice  informs  her  before  he  makea 
his  final  decision  that  he  is  inclined  to  hold  her  to  bail,  and 
she  being  friendless  and  unable  to  furnish  bail  promises  good 
behavior  in  the  future  if  he  will  discharge  her,  and  then  he 
enters  a  discharge.  What  reason  can  there  be  for  holding  in 
such  a  case,  if  she  can  show  that  the  criminal  proceeding  waa 
instituted  maliciously  and  without  probable  cause,  that 
she  may  not  maintain  her  action  for  malicious  prosecution  ? 
The  cicumstances  under  which  she  was  discharged  may 
furnish  competent  evidence  upon  the  issue  of  probable  cause 
and  malice,  and  on  the  question  of  damages.  But  proof  that 
the  discharge  was  made  under  such  circumstances  cannot 
upon  principle  furnish  an  absolute  bar  to  the  action.  Tho 
motive  of  the  judge  or  justice  in  making  the  discharge  is 
wholly  immaterial.  The  real  foundation  of  the  action  is  the 
malicious  prosecution  without  probable  cause,  and  the  ter- 
mination of  the  criminal  proceeding  is  a  mere  technical  matter 
in  no  way  concerning  the  merits  of  the  action  and  is  a  mere- 
condition  precedent  to  its  maintenance.  Therefore,  any 
termination  such  as  we  have  above  mentioned,  as  a  genersd 
rule,  furnishes  the  condition  precedent. 

These  views  we  think  are  amply  sustained  by  the  author* 
ities  found  in  the  brief  of  respondent's  counsel. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 
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The  a.  HatiTj  Tebba  Ootta  Compakt,  Respondent,  v. 

Akdbbw  T.  Doyle,  Appellant. 

Court  of  Appeals^  May  3»  1882. 

1.  4l>P6a2.    Court  <^  appeals.-^WheTe  the  pleadings,  proceedings  and  evi- 

dence disclose  that  the  amount  in  controversy  is  less  than  $500,  the  case 
is  not  appealable  to  the  court  of  appeals. 

2.  Same, — An  action,  though  in  form  to  foreclose  a  mechanic's  lien,  where 

the  hen  has  been  discharged  by  a  bond,  furnished  pu^uant  to  the  pro- 
visions of  section  24,  chap.  842  of  1885,  is  not  one  which  is  appealable 
to  the  court  of  appeals  as  affecting  the  title  to  real  property  or  an  inter- 
est therein. 

3.  Judgment.    Mechanic's  lien.    Where 'the  complaint,  in  an  action  to 

forclose  a  mechanic's  lien,  prays  for  a  judgment  as  for  a  foreclosure  and 
sale,  but  also  alleges  the  giving  of  a  bond  discharging  the  lien  of  record, 
the  court  may  direct  any  judgment  consistent  with  the  case  made  by 
the  complaint  and  embraced  within  the  issue. 

Appeal  from  judgment  of  the  New  York  common  pleas, 
general  term,  affirming  judgment  in  fayorof  plaintiff  entered 
on  report  of  referee. 

Charles  J.  Hardy ^  tor  appellant. 
McCall  db  Arnold^  for  respondent. 

Gray,  J. — ^This  appeal  must  be  dismissed  inasmuch  as  the 
amount  in  controversy  is  less  than  $500.  The  complaint 
was,  in  form,  for  the  foreclosure  of  a  mechanic's  lien,  filed 
against  the  defendant's  property.  The  plaintiff  alleged  the 
making  of  a  contract,  under  which  he  was  to  furnish  to  the 
defendant  certaiD  terra  cotta  building  materials  of  the  value 
of  $1,250 ;  and  that  there  was  a  balance  due  to  him,  under 
the  contract,  of  $652.  The  answer  put  in  issue  the  contract 
price,   alleging  that  the  plaintiff   agreed  to  furnish  the 
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materials  for  the  sum  of  $1,000,  and  that  defendant  agreed 
to  pay  "  something  extra"  if  plaintiff  proceeded  promptly, 
which  he  failed  to  do.  The  referee  found  the  fact  as  to  con- 
tract price  in  favor  of  the  plaintiff,  and  directed  judgment 
in  accordance  with  the  legal  conclusion  that  the  plaintiff 
should  recover  of  the  defendant  $652.16.  The  defendant 
specifically  requested  the  referee  to  find,  as  a  legal  conclu- 
sion, that  the  plaintiff  was  entitled  to  judgment  against  him 
for  only  the  sum  of  $402. 

The  controversy  upon  the  trial  turned  upon  conflicting 
evidence  adduced  by  the  parties  upon  the  subject  of  what 
was  the  agreed  price  at  which  the  materials  were  to  be 
furnished.  The  pleadings  and  proceedings,  and  the  evidence 
when  referred  to,  as  we  have  the  right  to  do,  disclose  to  us 
clearly  that  the  amount  in  controversy  was  for  less  than 
$500.  Knapp  v.  Deyo,  108  N.  Y.  518.  Nor  was  the 
action  one  which  was  appealable  as  affecting  the  title  to 
real  property,  or  an  interest  therein.  Norris  v.  Nesbit,  125 
N.  Y.  650. 

The  question  raised  and  discussed  by  the  appellant  upon 
this  appeal  is  that  the  court  was  without  jurisdiction  to  de- 
termine the  action,  inasmuch  as  the  lien  had  been  discharged 
by  a  bond,  furnished  pursuant  to  the  provisions  of  the  lien 
act,  (§  24,  chap.  342,  Laws  of  1885),  and  hence  no  action  in 
foreclosure  could  be  maintained.  But  this  does  not  make 
the  case  appealable  by  drawing  into  the  controversy  the 
whole  of  the  judgment  rendered. 

It  is  true  that  the  complaint  prays  judgment  as  for  a  fore- 
closure and  sale  ;  but  with  its  other  allegations  of  indebted- 
ness and  of  lien  proceedings,  it  had  also  alleged  the  giving 
of  the  bond  discharging  the  lien  of  record.  It  was  quite 
competent,  therefore,  for  the  court  to  direct  any  judgment 
consistent  with  the  case  made  by  the  complaint  and  em- 
braced within  the  issue.  Code,  §  1207  ;  Benedict  v.  Bene- 
dict, 85  N.  Y.  625.  That  was  done  in  this  case.  The  judg- 
ment directed  and  entered  here  was  only  against  the  defend- 
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ant,  personally.  It  did  not  adjudge  a  foreclosure  and 
sale  of  the  defendant's  interest  in  the  premises  described  in 
the  complaint  but,  on  the  contrary,  merely  adjudged  that 
*'  plaintiff  had  a  good  and  valid  lien,  *  *  *  and,  but 
for  the  filing  of  the  bond  ♦  ♦  *  would  be  entitled  to  a 
judgment  foreclosing,  etc." 

As  this  case  is  not  appealable  to  this  court,  in  any  respect 
we  may  look  at  it  to  discover  the  amount  involved,  I  think 
the  appeal  should  be  dismissed.  This  result  is  reached  by 
us  with  less  reluctance,  inasmuch  as  we  consider  the  appeal 
to  be  without  merit. 

Appeal  dismissed,  with  costs. 

All  concur. 


Note. 

As  to  appeals  to  the  count  of  api>eals  by  reason  of  the  amount  in  contro- 
versy, see  Schenck  o.  Marx,  125  N.  T.  708;  Folts  v.  State,  118  Id.  406; 
Powers  t>.  Yonkers,  114  Id.  145;  Blake  &  J.,  v.  Erom,  128  Id.  64;  Korris  r. 
Kesbit,  123  Id.  650;  Trevett  c.  Barnes,  110  Id.  500;  Nichols  t.  Voorhis,  74 
Id.  28;  Wheeler  v.  Scofield,  67  Id.  311;  Enapp  o.  Deyo,  106  Id.  518;  Camp- 
beU  r.  Mandeville,  110  Id.  628;  People  ca;  re/.  Wright  c.  Willard,  110  Id. 
662;  Graville  r.  N.  Y.  C.  «fe  H.  R.  R.  R.  Co.,  104  Id.  674;  Reed  c.  Trow- 
bridge, 106  Id.  657;  Belfer  v,  Ludlow,  129  Id.  650. 

As  to  appeals  to  the  court  of  appeals,  in  cases  where  title  to  land  is  in- 
Tolved,  see  Getman  v.  Ingersoll,  117  N.  Y.  75;  Trevett  v.  Barnes,  110  Id. 
500;  Scully  v.  Sanders,  77  Id.  596;  Rogers  v.  Yilhige  of  Sandy  Hill,  94  Id. 
638. 
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Mabtin  Babney,  Respondent,  v.  Louis  E.  Fxtlleb  et  al^ 

Appellants. 

Court  qf  Appeals,  May  S,  1892. 

IMdence.  ContraeU^WheTe  one  party,  to  an  action  to  recorer  the 
value  of  services  sets  up  a  special  agreement  as  to  the  value,  which  is 
controverted  by  the  other  party,  who  also  alleges  a  special  agreement, 
it  is  proper  for  either  party  to  prove  the  value  of  the  services,  as  bear- 
ing upon  the  issue  between  them  and  the  probability  that  the  one  or 
the  other  agreement  was  made,  and  as  enabling  the  Jury  to  find,  for 
the  purpose  of  settling  the  coniUct  of  evidence,  that  their  minds  did  not 
meet  upon  any  special  contract. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  fourth  department,  affirming  judgment  in  favor  of 
plaintiff  entered  on  verdict  and  order  denying  motion  for 
new  trial  on  the  minutes. 

T.  K.  Fuller^  for  appellants. 
Henry  Purcell^  for  respondent. 

Eabl,  Ch.  J. — The  complaint  in  this  action  alleged  that  the 
defendants  were  a  firm  of  attorneys  and  counselors  at  law, 
doing  business  at  Syracuse,  New  York  ;  that  in  November, 
1887,  the  plaintiff  delivered  to  one  of  the  defendants  the 
j^m  of  $980,  to  be  retained  by  his  firm  until  called  for  by 
the  plaintiff,  and  that  the  defendants  collected  and  received 
for  him  the  further  sum  of  $1,200,  under  a  power  of  attorney 
from  him ;  that  they  refused  to  pay  over  the  sums  thus  re- 
ceived, or  any  part  thereof,  to  him,  and  unjustly,  wrongfully 
and  unlawfully  converted  the  same  to  their  own  use  ;  that 
before  the  commencement  of  the  action  he  duly  demanded  the 
sums  of  money  mentioned  of  the  defendants,  amounting  to 
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#2,180,  and  he  prayed  judgment  against  the  defendants  for 
that  sum,  besides  interest.  The  substance  of  the  answer  of 
the  defendants  is  that  they  acted  as  attorneys  for  the  plaint- 
iff under  an  agreement  by  which  they  were  to  receive  $3,000 
for  their  services,  and  that  they  received  the  two  sums  men- 
tioned in  the  complaint  to  apply  as  payment  under  that 
agreement. 

Upon  the  trial  of  the  action  it  was  undisputed  that  the 
defendants  had  acted  as  attorneys  for  the  plaintiff,  and  had 
rendered  services  for  him  as  such.  The  plaintiff  gave  evi- 
dence tending  to  show  that  the  defendants  rendered  the 
services  for  him  under  a  special  agreement  by  which  they 
were  to  have  ten  dollars  per  day  for  their  services  while 
actually  engaged  in  his  service,  besides  their  expenses  when 
absent  from  home.  The  defendants,  as  witnesses  on  their 
own  behalf,  denied  that  agreement,  and  gave  evidence  tend- 
ing to  show  that  they  rendered  the  services  under  a  special 
agreement  by  which  the  plaintiff  was  to  pay  them  the  gross 
sum  of  $3,000,  and  that  he  was  to  pay  them  to  apply  upon 
that  sum  while  they  were  engaged  in  rendering  services  the 
sum  of  ten  dollars  per  day,  besides  their  expenses.  Thus 
each  party  disputed  the  agreement  alleged  by  the  other. 

There  was  no  dispute  upon  the  trial  that  the  defendants 
were  entitled  to  retain  out  of  the  moneys  which  came  to  their 
hands  whatever  compensation  was  due  to  them  for  their 
services,  and  the  entire  controversy  between  the  parties  was 
as  to  the  amount  of  that  compensation. 

The  defendants  could  not  be  compelled  to  pay  over  to  the 
plaintiff  these  moneys  until  they  had  been  paid  for  their  serv- 
ices; and  hence  it  was  competent  and  material  upon  the 
trial  to  determine  the  agreement  between  the  parties  as  to 
the  compensation  and  the  amount  thereof. 

Upon  the  trial  the  plaintiff  offered  to  show  by  competent 
evidence  the  value  of  the  defendants'  services.  The  defend- 
ants objected  to  this  evidence,  but  the  trial  judge  overruled 
the  objection,  and  received  the  evidence ;  and  in  this  it  is 
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strenuously  contended  by  them  that  the  trial  judge  committed 
error.  We  think  the  evidence  was  competent  upon  two 
grounds:  (1.)  As  the  defendants  denied  under  oath  the 
special  agreement  alleged  by  the  plaintiff,  and  he  denied 
under  oath  the  special  agreement  alleged  by  them,  the  jury, 
for  the  purpose  of  settling  the  conflict  between  the  parties, 
could  find  that  their  minds  did  not  meet  upon  any  special 
agreement.  Assuming  that  the  parties  on  both  sides  in- 
tended to  testify  truthfully,  it  must  be  assumed  that  they 
were  mistaken,  and  that  the  special  agreement  which  each 
party  alleged  was  not  in  fact  assented  to  by  the  other,  and 
thus  was  not  in  fact  made.  If  no  special  agreement  was  in 
fact  made,  then  the  defendants  were  entitled  to  retain  for 
their  services  the  fair  value  of  such  services  ;  and  hence  it 
was  competent  for  either  party  to  give  evidence  of  that  value. 
(2.)  It  has  been  held  in  several  cases  that  where  one  party  to 
an  action  to  recover  the  value  of  services  or  of  property  sets 
up  a  special  agreement  as  to  the  price  or  value,  which  is 
controverted  by  the  other  party,  who  also  alleges  a  special 
agreement,  that  it  is  proper  for  either  party  to  prove  the 
value  of  the  services  or  of  the  property,  as  bearing  upon  the 
issue  between  them,  and  the  probability  that  the  one  or  the 
other  agreement  was  made.  Cornell  v,  Markham,  19  Hun, 
275 ;  Cornish  v.  Graff,  86  Id.  160 ;  Knallakan  v.  Beck,  47 
Id.  117 ;  Sturgis  v,  Hendricks,  51  N.  Y.  635 ;  Kavanagh  v. 
Wilson,  70  Id.  177. 

Where  a  plaintiff  in  an  action  to  recover  for  services  ren- 
dered  claims  that  the  defendant  made  a  special  agreement  to 
pay  him  a  certain  sum  for  such  services,  the  defendant  deny- 
ing such  agreement,  not  only  has  the  right  to  give  evidence 
directly  disproving  it  and  contradicting  the  plaintiff's  evi- 
dence in  reference  thereto,  but  he  has  the  right  also  to  give 
evidence  showing  that  it  is  extremely  improbable  that  such 
a  contract  was  made ;  and  if  he  can  give  evidence  showing 
that  the  price  claimed  by  the  plaintiff  is  vastly  dispropor- 
tionate to  the  value  of  the  services,  it  has  a  tendency  to  im- 
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pair  the  force  of  the  plaintiff's  evidence  and  the  weight  which 
it  would  otherwise  receive ;  and  we  can  see  no  reason  to 
doubt  that  such  evidence  is  competent.  The  defendants 
seem  to  rely  for  the  exclusion  of  such  evidence  mainly  upon 
the  case  of  Marsh  v,  Holbrook,  3  Abb.  Ct.  App.  Dec.  176, 
where  the  plaintiff  claimed  a  special  agreement  whereby  the 
defendants  agreed  to  pay  him  for  legal  services  the  sum  of 
$5^000,  "  if  he  got  the  case."  Upon  the  trial  the  defendants 
did  not  dispute  the  special  agreement,  and  in  fact  admitted 
it.  Under  such  circumstances  the  court  did  not  err  in  ex- 
cluding evidence  as  to  the  value  of  the  services.  If  the  de- 
fendants in  that  case  had  disputed  the  special  agreement, 
and  then  as  bearing  upon  the  existence  of  such  an  agreement 
had  offered  to  show  the  value  of  the  services,  a  different 
question  would  have  been  presented  for  the  consideration  of 
the  court. 

We  have  carefully  examined  and  considered  the  other  ex- 
ceptions to  which  our  attention  has  been  called,  and  do  not 
think  that  they  point  out  any  error  or  need  any  particular 
attention  now. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Andrews,  J.,  taking  no  part. 

Note. 

See  further  Rubino  c.  Scott,  118  N.  Y.  662;  Weidner  c.  Phillips,  114  Id. 
468;  Smith  v.  Sheridan,  32  N.  T.  St.  Rep.  23;  Knallackan  v.  Beck,  47  Hun, 
117;  Cornish  v.  Graff,  36  Id.  164;  Sturgis  v.  Hendricks,  51  N.  Y.  685. 
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Hbnbt  Obeblies,  Appellant,  v.  Balthaseb  BuLUNaBB, 

Respondent. 

Court  (if  AppeaUy  May  S,  1802. 

1.  TriaX,    Nonmit, — ^Where  the  eyidence  does  not  show  that  the  defects 

in  the  construction  of  a  building  are  so  material  that  the  court  is  au- 
.thorized  to  hold  as  a  matter  of  law  that  the  contract  had  not  been  sub- 
stantially performed,  a  nonsuit  is  erroneous. 

2.  Appeal.    F\rat  inatance, — An  objection,  not  taken  on  the  trial  but 

which,  if  taken,  could  have  been  obviated,  cannot  be  raised  for  the  first 
time  on  appeal. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  in  the  fifth  judicial  department,  entered  upon 
an  order  sustaining  a  nonsuit  and  overruling  exceptions 
ordered  to  be  heard  at  general  term  in  the  first  instance. 

June  2,  1887,  the  pai*ties  to  this  action  entered  into  a 
written  contract,  by  which  the  plaintiff  ag^ed  to  build  for 
$3,050  a  dwelling  for  the  defendant  and  complete  it  on 
or  about  November  1st  of  that  year.  The  defendant  paid 
$1,900  on  the  contract,  and  this  action  was  brought  to  re- 
cover $1,150,  the  remainder  of  the  contract  price,  and  $73.75 
for  extra  work  claimed  to  have  been  done.  The  action  was 
defended  on  the  ground  that  the  building  was  not  con- 
structed in  accordance  with  the  plans  and  specifications.  At 
the  close  of  the  plaintiff's  case  the  defendant  moved  for  a 
nonsuit,  on  the  ground  "  that  the  plaintiff  has  not  shown 
facts  sufficient  to  constitute  a  cause  of  action,  and  especially 
he  has  not  shown  performance  of  the  contract."  The  motion 
was  granted,  and  the  plaintiff  duly  excepted.  The  plaintiff 
asked  to  go  to  the  jury  upon  the  question  of  substantial 
performance,  which  was  denied,  and  exception  taken.  The 
plaintiff  also  asked  to  be  permitted  to  go  to  the  jury  upon 
his  right  to  recover  the  value  of  the  extra  work  claimed 
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to  have  been  done  in  changing  the  front  stairway,  for  which 
lie  claimed  forty-eight  dollars.  This  request  was  denied, 
and  an  exception  taken.  These  exceptions  were  ordered  to 
be  heard  in  the  first  instance  at  general  term,  where  they 
were  overruled,  and  a  judgment  ordered  for  the  defendant, 
with  costs,  upon  the  order  of  the  circuit. 

Abraham  Benedict^  for  appellant. 

Walter  S.  Subbell^  for  respondent. 

Peb  Cubiam. — The  contract  contains  this  provision : 
^^  Fourth.  Should  any  dispute  arise  respecting  the  true 
construction  or  meaning  of  the  drawings  or  specifications, 
the  same  shall  be  decided  by  Oscar  Knebel,  architect,  em- 
ployed by  party  of  the  second  part  (defendant)  to  super- 
intend the  construction  of  the  said  building,  with  a  view  to 
the  due  execution  of  the  work  on  the  part  of  the  party  of 
iJie  first  part  (plaintiff),  and  his  decision  shall  be  final  and 
conclusive  ;  but  should  any  dispute  arise  as  to  the  true  value 
of  the  alterations,  deviations,  additions  or  omissions  in  the 
work  or  materials  hereby  contracted  for,  the  value  in  dispute 
shall  be  determined  by  two  competent  persons,  one  employed 
by  the  party  of  the  first  part  and  the  other  by  the  party  of 
the  second  part,  and  they  shall  have  power  to  name  an 
iimpire,  whose  decision  shall  be  binding  on  all  parties.'' 

The  defendant  seeks  to  uphold  the  nonsuit  on  the  ground 
that  an  arbitration  to  settle  the  amount  due  under  the  con- 
tract was  a  condition  precedent  to  the  plaintiff's  right  to 
recover,  and  that  having  failed  to  show  that  an  arbitration 
has  been  had,  or  that  he  has  offered  to  arbitrate,  he  was  not 
entitled  to  recover.  The  answer  to  this  position  is  that  this 
question  was  not  raised  on  the  trial.  The  contest  at  circuit 
was  whether  there  was  a  deviation  from  the  plan,  and  whether 
the  work  and  materials  were  of  the  kind  and  quality  called 
for  by  the  contract.    No  other  questions  are  suggested  by 
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the  record,  and  had  the  defendant  raised  this  objection,  the 
plaintiff  might  have  shown  that  the  defendant  had  refused 
to  arbitrate,  or  that  an  arbitration  had  been  waived.  Hav- 
ing regard  to  the  course  of  the  trial  we  do  not  think  the 
defendant's  motion  for  a  non-suit  raised  this  question. 

The  plan,  which  was  a  part  of  the  contract,  required  that 
the  ridge  of  the  roof  to  the  portion  of  the  house  known  as 
the  back  or  rear  addition  should  be  eleven  feet  above  the 
floor  of  the  attic.  By  an  error  in  construction  it  was  but 
ten  feet  and  seven  inches  above  the  floor,  five  inches  lower 
than  called  for  by  the  plan.  The  undisputed  evidence 
shows  that  this  was  caused  by  a  mistake  in  measurement  and 
was  not  discovered  by  either  party,  or  by  the  architect,  until 
after  the  house  had  been  completed.  The  architect  em- 
ployed by  the  defendant  was  called  as  a  witness  by  the 
plaintiff,  and  he  testified  after  that  the  plaintiff  claimed  that 
the  contract  was  performed,  he  made  two  personal  inspections 
of  the  building.  He  said :  "  The  general  work  of  the  house 
was  satisfactory  to  me ;  the  character  was  in  keeping  with 
the  specifications  and  the  contract  in  every  respect,  with  the 
exception  of  some  minor  details' which  I  pointed  out  to  the 
contractor,  and  had  him  remedy  them.  I  went  there  the 
third  time  after  that  was  remedied,  and  gave  him  that  certifi- 
cate (the  one  in  evidence),  which  I  consider  informal. 

"  Q.  Do  you  know  whether  Mr.  Oberlies  remedied  all  the 
defects  which  you  pointed  out  and  wanted  corrected  ?  A. 
He  did  at  the  time,  with  the  exception  of  the  roof.  I  saw 
they  were  all  remedied ;  in  regard  to  the  back  roof  I  found 
it  lower  than  the  drawings  showed ;  about  five  inches ;  that 
is,  of  course,  as  it  stands  and  not  five  inches  on  the  plans ; 
five  inches  in  reality ;  it  shows  the  rear  portion  of  the  roof 
five  inches  lower ;  it  lowers  the  interior  of  the  attic  five 
inches.  *  ♦  *  I  don't  know  of  any  use  to  which  an  attic  five 
inches  higher  than  this  one  could  be  put  which  is  prevented 
by  this  deficiency  in  height. 

"  Q.  What  effect,  if  any,  would  this  deficiency  have  in 
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height,  or  this  roof  as  it  now  stands,  upon  the  appearance  of 
the  building ;  in  other  words,  what  is  the  appearance  of  the 
building  as  it  stands  to-day?  A.  This  roof  has  not  de- 
tracted *  *  •  the  house  looked  finished  in  every  re- 
spect outside  *  *  *  it  was  built  symmetrically ;  I  con- 
sider it  as  symmetrical ;  I  think  it  was  as  symmetrical  then 
as  it  would  have  been  if  that  roof  had  been  five  inches 
higher;  I  don't  think  this  roof  is  any  weaker  in  any  respect 
than  it  would  be  if  it  were  five  inches  higher." 

All  of  the  witnesses  testified  that  this  deviation  in  the 
plan  did  not  affect  the  exterior  appearance  of  the  house 
which  was  in  every  respect  as  useful  and  valuable  as  though 
the  deviation  had  not  been  made.  Upon  this  question  thete 
was  no  conflict  in  the  evidence,  and  this  was  the  principal 
defect  in  ^he  construction  alleged  as  a  total  defense  to  this 
action.  It  was  alleged  that  there  were  some  other  minor 
defects  in  the  construction,  but  the  evidence  given  on  the 
part  of  the  plaintiff  did  not  show  that  they  were  so  material 
that  the  court  was  authorized  to  hold  as  a  matter  of  law  that 
the  contract  had  not  been  substantially  performed.  It  m«ay 
well  be  that  when  the  evidence  of  the  defendant  shall  be 
produced  that  it  will  appear  that  this  contract  was  not 
substantially  performed,  but  as  the  evidence  stood  we  think 
the  court  erred  in  nonsuiting  the  plaintiff,  and  that  for  this 
error  the  judgment  must  be  reversed  and  anew  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 


Note. 

As  to  the  question  of  nonsuit,  see  further  Glavin  v,  Savarese,  25  N*.  Y. 
St,  Rep.  1016  ;  Forbes  v.  Chichester,  125  N.  Y.  769  ;  Fox  r.  Onondaga  Co., 
Sav.  Bk.  53  Hun,  638;  Graves  v.  Santway,  52  Id.  613  ;  Hart  v.  Ryan,  53 
ld«  638 ;  Wells  v.  Sibley,  56  Id.  644  ;  Bennett  v.  Knapp,  Id.  643  ;  Byrnes 
V.  N.  Y.,  L.  E.  and  W.  R.  R.  Co.,  113  N.  Y.  251  ;  Galvin  r.  Mayor,  etc. 
112  Id.  223  ;  Valentine  r.  Richardt,  59  Hun,  619  ,  Darling  v.  Howe,  60  Id. 
ms  ;  Weil  v,  D.  D.,  E.  B.  and  B.  R.  R.  Co.,  119  N.  Y.  147  ;  Bulger  v.  Rosa* 
35  Hun,  239. 
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Opinion  of  the  Court,  by  Fbckham,  J. 


The  People  of  the  State  of  New  Yoek,  Respondent,  v^ 

John  H.  Sweeney,  Appellant. 

Court  qf  Appeals.    JfayS,  1802. 

1*  AppeaL    Charge.^'A,  charge,  in  substance,  that  If,  upon  the  whole- 

eyidence,  that  of  good  character  among  the  rest,  the  Jury  regard  the- 

.    crime  conclusively  proven  to  their  satisfaction  beyond  a  reasonable 

doubt,  then  the  good  character  furnishes  no  defense,  and  can  be  of  no 

avail  to  defendant,  was  held  not  to  be  error. 

St  Same, — ^The  charge  in  this  case  was  construed  to  be  such  tn'substance. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  fourth  department,  affirming  judgment  of  conviction 
of  the  crime  of  grand  larceny  in  the  Jefferson  county  court 
of  sessions,  and  affirming  an  order  of  that  court  denying  a 
motion  on  the  minutes  for  a  new  trial. 

TT.  F,  Porter^  for  appellant. 

F,  ff.  Peck^  for  respondent. 

PECKHA3I,  J. — The  defendant  was  convicted  of  grand 
larceny  in  the  first  degree  in  obtaining  by  certain  false  pre- 
tenses the  sum  of  $7,040  from  the  prosecutor.  The  pre- 
tenses by  which  the  money  was  secured  from  the  prosecutor 
were  fully  set  forth  in  the  indictment,  and  they  furnish  cause 
for  amazement  that  any  grown  man  of  intelligence  sufficient 
to  have  acquired  a  substantial  amount  of  property  should 
have  been  deceived  by  them.  There  is,  however,  no  dispute 
upon  that  portion  of  the  case,  and  no  claim  is  made  that  the 
prosecutor  did  not  in  fact  part  with  his  money  upon  the  be- 
lief that  the  story  told  him  was  actually  true. 


# 
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The  defense  set  up  was  that  the  prosecutor  was  mistaken 
as  to  the  identity  of  the  person  who  obtained  his  property 
and  that  the  defendant  was  not  the  man  and  had  nothing  to 
do  with  it,  but  on  the  contrary  it  is  claimed  that  he  was  at 
the  time  of  the  occurrence  over  five  hundred  miles  away,  in 
the  village  of  Clyde  in  the  state  of  Ohio.  This  was  testified 
to  by  the  defendant  and  his  wife,  and  certain  witnesses  who 
resided  in  Clyde  were  examined  on  his  behalf  on  that  point 
by  commission  and  gave  evidence  which  tended,  as  i&, 
claimed,  to  confirm  his  story.  Certain  witnesses  from  Clyde 
also  gfave  evidence  as  to  the  good  character  of  the  defend- 
ant. 

The  chief  and  only  important  exception  was  taken  to  the 
charge  of  the  judge,  made  upon  the  request  of  the  district 
attorney,  as  to  the  effect  4>f  this  evidence  of  good  character* 
The  judge  had  made  th^  usual  charge  that  the  defendant 
was  presumed  innocent  until  the  contrary  was  proved,  and 
in  case  of  a  reasonable  doubt  whether  his  guilt  had  been 
satisfactorily  shown,  he  was  entitled  to  an  acquittal.  In 
response  to  requests  from  defendant's  counsel  the  judge  had 
then  charged  that  proof  of  good  character  raises  the  question 
whether  a  man  who  has  it  is  likely  to  commit  the  crime 
charged,  and  in  a  doubtful  case  where  the  evidence  hanga 
even,  character  would  turn  it ;  that  evidence  that  a  man 
had  a  good  character  for  morality  and  honesty  will  actually 
outweigh  evidence  which  might  otherwise  appear  conclu- 
sive ;  that  the  jury  must  decide  the  case  on  the  evidence  and 
not  upon  speculation  or  the  theory  of  counsel  on  either  side. 
Thereupon  tl^e  district  attorney  asked  the  judge  to  charge 
that  if  the  crime  charged  in  the  indictment  had  been  con- 
clusively proven  to  the  satisfaction  of  the  jury  beyond  a 
reasonable  doubt,  that  in  that  case  any  good  character  of  the 
defense  does  not  avail  him,  and  the  court  so  charged.  This 
charge  did  not  remove  from  the  consideration  of  the  jury 
the  evidence  of  good  character  upon  the  question  of  the 
guilt  of  the  defendant.     It  did  not  mean  that  if  from  the 
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evidence  in  the  case  other  than  that  pertaining  to  good 
character  the  jury  should  conclude  him  guilty,  then  the  evi- 
dence upon  the  subject  of  character  was  not  to  be  considered 
and  could  be  of  no  avail  to  defendant.  If  such  a  construc- 
tion were  possible  or  even  plausible  when  considered  alone, 
yet  the  langpiage  of  the  judge  in  response  to  the  requests 
from  the  defendant's  counsel  must  be  looked  at  and  due  weight 
given  it.  It  had  not  been  withdrawn  and  the  effect  of  the. 
language  under  discussion  was  not  to  withdraw  the  previous 
charge  from  the  consideration  of  the  jury*  Taken  altogether 
the  charge  plainly  means  that  if  upon  the  whole  evidence, 
that  of  good  character  among  the  rest,  the  jury  regard  the 
crime  conclusively  proven  to  their  satisfaction  beyond  a 
reasonable  doubt,  .then  the  good  character  furnishes  no  de- 
fense and  can  be  of  no  avail  to  defendant.  The  construction 
contended  for  by  counsel  for  the  defendant  would  neutralize 
and  fully  withdraw  the  charge  which  the  judge  had  just 
made,  that  good  character  for  morality  and  honesty  would 
actually  outweigh  evidence  which  might  otherwise  appear 
conclusive. 

This  is  not  Kke  the  case  of  Remsen  v.  People,  43  N.  Y.  6, 
for  in  that  case  the  court  charged  that  it  was  only  in  doubt- 
ful cases,  where  there  was  a  well-reasoned  doubt  logically 
arrived  at  on  the  part  of  the  jury,  arising  out  of  all  the 
evidence,  that  evidence  of  good  character  steps  in.  This 
was  held  error,  as  it,  in  substance,  took  from  the  jury 
the  consideration  of  the  evidence  of  good  character  when 
looking  at  the  other  evidence  in  the  case  upon  the  subject 
of  defendant's  guilt,  and  only  allowed  it  to  1^  considered 
when  in  truth  by  the  existence  of  a  well-reasoned  doubt  the 
defendant  was  entitled  to  an  acquittal  without  it.  On  a  fair 
construction  of  the  whole  charge  the  law  was  properly  laid 
down  in  accordance  with  the  principles  announced  in  the 
Remsen  case,  and  since  that  time  steadily  maintained  in  this 
state. 

We  have  carefully  considered  the  various  other  exceptions 
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argaed  by  counsel  and  upon  his  brief,  and  conclude  that 
none  is  available. 

The  judgment  must  be  affirmed. 

All  concur. 


Note. 

See  further  People  v.  Drown,  60  Hun,  581;  People  v.  Spriggs,  68  Id.  008; 
People  0.  Sweeny,  59  Id.  610;  People  9.  Pavlik,  50  Id.  604;  People  v.  Pollock, 
61  Id.  613. 


The  People  of  the  State  op  New  York,  Respondent,  v. 

Hekry  a.  Cassidy,  Appellant. 

Court  cf  Appeals,  May  3,  1892. 

1.  Soidenee,    Arson. — ^Where,  ui>on  the  trial  of  i^  indictment  for  arson,  It 

appeared  that  the  building  set  on  fire  was  in  a  block  with  four  others, 
all  of  which  were  connected,  and  occupied  by  different  families,  the 
district  attorney  may  prove  the  location  and  occupancy  of  the  other 
buildings,  for  the  purpose  of  describing  the  theatre  of  (he  crime  and 
the  conditions  and  circumstances  surrounding  it. 

2.  Same. — The  prosecution  may  also  put  in  evidence  a  map  of  the  building 

set  on  fire  and  of  the  adjacent  and  surrounding  premises,  in  order  to 
bring  the  precise  location  before  the  jury. 

3.  Same.    CoT^fessions.^YohxDtary  confessions  of   defendant   made,  in 

response  to  questions,  to  a  police  officer,  are  admissible  in  evidence. 
Where  defendant  claims  that  they  were  made  under  the  influence  of 
fear  produced  by  threats,  the  question  whether  they  were  so  made  is 
for  the  jury. 
4.  Same.  Admissions. — A  letter,  written  by  defendant,  while  under 
arrest,  to  his  mother,  which  contained  statements  tending  to  show  his 
guilt,  is  admissible. 

Appeal  from  judgment  of  the  supreme  court,  general 

term,  second  department,  affirming  judgment  of  the  court  of 

17 
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sessions  of  Westchester  county,  convicting  defendant  of 
arson  in  the  first  degree. 

Frederick  W.  Sherman,  for  appellant. 
William  P.  Piatt,  ior  respondent. 

Eabl,  Ch.  J. — The  defendant  was  indicted  for  arson  in 
setting  fire  to  an  inhabited  building  belonging  to  the  New 
York  Catholic  Protectory.  There  was  no  dispute  at  the 
trial  that  the  fire  was  of  incendiary  origin.  The  proof  to 
show  that  the  defendant  was  the  author  of  the  fire  consisted 
mainly  of  his  confessions.  He  denied  his  guilt,  and  gave 
evidence,  mostly  by  his  relatives,  for  the  purpose  of  showing 
insanity  and  an  alibi.  The  trial  judge  submitted  all  the 
evidence  to  the  jury  in  a  full  and  fair  charge,  to  which  no 
exception  whatever  was  taken.  The  evidence  was  abundant 
to  authorize  a  verdict  of  guilty,  and  we  have  only  to  con- 
sider the  exceptions  taken  during  the  trial  to  rulings  upon 
questions  of  evidence.  We  have  carefully  examined  these 
exceptions,  and  it  is«entirely  clear  that  none  of  them  were 
well  taken. 

The  building  set  on  fire  was  in  a  block  with  four  other 
buildings,  all  connected  together,  but  occupied  by  different 
families.  The  district  attorney  was  permitted  to  show  the 
location  and  occupancy  of  these  other  buildings,  and  in  this 
it  is  claimed  error  was  committed.  There  was  no  possible 
harm  in  this  evidence  to  the  defendant,  and  it  was  com- 
petent for  the  purpose  of  describing  the  theatre  of  the 
crime,  and  the  conditions  and  circumstances  which  sur- 
rounded it. 

The  defendant's  counsel  objected  to  a  map  of  the  building 
set  on  fire  and  of  the  adjacent  and  surrounding  premises, 
which  was  given  in  evidence  on  the  part  of  the  prosecution. 
The  map  was  competent  to  bring  before  the  jury  the  precise 
location  of  the  building  set  on  fire  and  its  surroundings. 
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The  confessions  of  the  defendant  were  made  while  he  was 
under  arrest,  in  the  presence  of  several  persons,  to  Inspector 
Byrnes,  of  the  New  York  police  force.  The  inspector  and 
other  persons  present  testified  that  the  confessions  were 
yoluntarily  made*  The  defendant  testified  that  they  were 
made  ^'  under  the  influence  of  fear  produced  hy  threats," 
and  hence  it  was  claimed  on  his  behalf  that  they  were  not 
competent  under  §  895  of  the  Code  of  Criminal  Procedure. 

The  jurors  were  instructed  to  disregard  the  confessions  if 
thus  obtained,  and  they  must  have  found  that  they  were  not 
thus  induced ;  that  they  were  yoluntarily  made  and  reliable, 
and  hence  they  were  properly  in  the  case  and  were  sufficient 
as  the  basis  of  the  verdict. 

The  defendant  while  under  arrest  wrote  a  letter  to  his 
mother,  which  contained  statements  tending  to  show  his  guilt. 
We  can  see  no  possible  ground  for  the  exclusion  of  the  letter 
as  evidence  against  him. 

There  are  other  exceptions  to  the  rulings  of  the  trial  judge, 
but  they  are  manifestly  groundless,  and  even  less  important 
than  those  we  have  specially  noticed. 

The  judgment  should  be  affirmed. 

All  concur. 


KOTB. 

As  to  the  admissibility  and  effect  of  Gonfessions,  see  People  «.  Fox,  121 
N.  Y.,  449;  50  Hun,  604;  People  v.  Kief,  58  Id.,  337;  People  v.  Chapleaxi, 
121  N.  Y.  266;  People  v.  Cassldy,  60  Hun,  579;  People  v.  Sharp,  107  N.  Y. 
427;  People  o.  Deacon,  109  Id.,  374;  People  v.  O'NeU,  48  Hun,  36;  109  K. 
Y.  251;  People  v.  Jaehne,  103  Id.,  182;  People  o.  Mondou,  Id.  211;  People 
McMahon,  15  Id.,  384;  Teachout  v.  People,  41  Id.,  9;  Hendrickson  v.  Peo- 
ple, 10  Id.,  13;  People  v.  McGIoin,  91  Id.,  241;  People  v,  McCaUam,  108 
Id.,  587;  People  v.  Druse,  Id.,  655;  People  c.  Stott,  5  N.  Y.  Cr.  61'  People 
V.  Kurte,  42  Hun,  885;  People  v.  Penhollow,  Id.,  108. 
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Opinion  of  tlie  Court,  by  O' Brisk,  J. 


The  People  ex  rel.  The  Edison  Electric  Illuminat- 
ing Company  op  New  York,  Appellant,  v.  Edward 
Wemple,  as  Comptroller,  etc.,  Respondent. 

Court  cf  AppeaU,  May  J,  1892. 

1.  Corporations,    Taxes, — ^No  power  ib  conferred  upon  the  comptroller  by 

chap.  542  of  1880,  as  amended  by  chap.  468  of  1889,  or  upon  the  court 
in  reyiewing  his  decision,  to  direct  the  refunding  of  any  tax  paid  into 
the  state  treasury.  All  that  the  comptroller  may  do  is  to  resettle  the 
account  and  charge  or  credit  to  the  corporation,  as  the  case  may  re- 
quire, the  difference,  if  any,  resulting  from  the  revision,  upon  the  cur- 
rent account. 

2.  Same. — Upon  a  review,  the  court  can  give  no  judgment  that  the  comp- 

troller could  not  have  given  when  the  application  was  before  him. 

Motion  to  amend  remittitur  so  as  to  direct  comptroller  to 
pay  back  excess  of  taxes  illegally  assessed  upon  relator,  with 
interest. 

Eugene  H.  Lewu^  for  appellants. 

S.  W.  Rosendahy  attorney-general,  for  respondent. 

O'Brien,  J. — The  remittitur  should  be  amended  so  as  to 
allow  interest  on  the  sum  paid  by  the  relator  from  the  time 
of  such  payment,  but  there  is  no  authority  for  a  judgment 
directing  the  money  to  be  refunded.  Chapter  463  of  the 
Laws  of  1889  gives  to  corporations  a  new  and  important 
remedy.  It  permits  them  to  apply  to  the  comptroller  for  a 
revision  of  any  tax  levied  upon  them  under  the  law  provid- 
ing for  the  taxation  of  certain  corporations.  They  are  not 
limited  as  to  time  within  which  the  application  is  to  be  made. 
Any  corporation  that  ever  paid  a  tax  under  tlie  law  may  now 
apply  for  a  revision  and  re-adjustment.  But  the  legislature 
did  not  confer  power  upon  the  comptroller  or  the  courts  to 
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direct  the  refunding  of  any  tax  paid  into  the  treasury  to  the 
corporation  that  paid  it.  There  may  be  cases  where  it  would 
be  just  and  perhaps  necessary  to  refund  the  money  paid,  but 
such  cases  are  reserved  for  the  action  of  the  legislature  itself. 
Taxes  once  paid  into  the  treasury  under  this  statute  cannot 
be  paid  back  without  an  appropriation.  All  the  comptroller 
is  authorized  to  do  in  an  application  for  revision  and  re- 
adjustment is  to  re-settle  the  account,  and  to  charge  or  credit, 
as  the  case  may  require,  the  difference,  if  any,  resulting  f ix)m 
such  revision  "  upon  the  current  accounts  "  of  the  corpora- 
tion filing  the  petition.  The  courts  are  authorized  to  review 
the  action  of  the  comptroller,  and  to  correct  it  when  found 
erroneous  upon  the  facts  or  the  law.  But  upon  such  review 
the  court  can  give  no  judgment  that  the  comptroller  could 
not  have  given  when  the  application  was  before  him.  The 
party  paying  the  tax  and  applying  for  a  review,  perhaps 
many  years  after,  has  no  remedy  except  what  the  statute  gives 
him.  The  legislature  never  intended  to  clothe  the  comp- 
troller with  power  to  pay  back  to  corporations  taxes  when 
he  was  of  the  opinion  that  they  were  illegally  assessed. 

It  was  supposed  that  justice  would  be  done  by  permitting 
the  comptroller  to  give  the  corporation  credit  upon  its  ac- 
count. This  leaves  the  money  collected  in  the  treasury,  but 
gives  the  corporation  the  benefit  of  any  sum  paid  in  excess 
of  what  might  have  been  lawfully  demanded  by  applying  it 
upon  future  taxes.  It  was  assumed  that  the  corporation 
would  have  such  an  account,  and  in  this  case  it  has.  This 
coiporation  has  an  account  with  the  comptroller,  because 
since  1889  it  was  liable  to  taxation.  In  a  case  where  there 
was  no  liability  to  taxation,  and  consequently  could  not  be 
any  account  between  the  corporation  and  the  comptroller,  the 
legislature  must  carry  out  the  decision  of  the  court  by  mak- 
ing a  proper  appropriation  of  the  money.  The  motion,  ex- 
cept as  to  the  interest,  must  be  denied. 

All  concur. 
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Jean  Albert  Tauziede  et  al.y  Appellants,  t;.  Fbakoois 

Hekby  Jumel  et  aLy  Respondents. 

Court  QfAppeaU,  May  8,  1892. 

Bes  a4judicata.  Effect, — The  decision  of  the  court  of  appeals  on  a  point 
involved  in  the  action,  though  not  a  bar,  should  as  authority  control 
the  decision  of  the  same  point  in  a  subsequent  action  between  the  same 
parties  and  an  additional  party,  as  to  the  latter,  who  acquired  an  inter* 
est  from  parties  to  the  former  suit  before  entry  of  judgment  therein. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  judgment  for  defendant  entered 
upon  decision  after  trial  at  special  term. 

John  J.  Macklin^  for  appellants. 

Edward  Winslow  Paige,  for  resj>ondent8. 

Earl,  Ch.  J. — In  the  action  brought  by  Chester  against 
Francois  Henry  Jumel  and  others,  125  N.  Y. «  287, 
one  of  the  principal  questions  was  whether  the  per- 
centages and  interest  of  De  Chambrun  and  these  respon- 
dents claiming  under  him  should  be  computed  on  the  basis  of 
$152,525.43,  or  of  9340,000,  and  it  was  held  that  they  were 
to  be  computed  upon  the  latter  sum.  That  action  was  com- 
menced before  this,  and  all  the  parties  to  this  action  were 
parties  to  that,  except  the  plaintiff  Holt.  Subsequently  to 
the  commencement  of  that  action.  Holt  took  conveyances  of 
interests  in  the  property  in  controversy  from  the  plaintiff 
Tauziede  and  the  defendant  Tauziede,  and  thereafter  he 
commenced  this  action,  wherein  he  prayed  judgment  that 
the  defendant  Elliot  be  directed  to  sell  the  real  estate  held 
by  him  in  trust,  and  that  the  proceeds  of  the  sale  be  divided 
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among  the  parties  to  the  action  according  to  their  respective 
interests.  In  that  action  there  was  an  interlocutory  judg- 
ment directing  a  sale  of  the  real  estate,  and  in  pursuance  of 
that  judgment  he  sold  the  real  estate  for  $840,000.  Upon 
the  final  trial  of  the  action,  it  was  held,  following  the  decis- 
ion in  the  Chester  case,  that  the  interests  of  these  respon- 
dents should  be  computed  upon  the  basis  of  $840,000.  Up- 
on this  appeal,  the  sole  complaint  of  the  plaintiffs  is  that  the 
computation  of  the  interests  were  made  upon  an  erroneous 
basis,  and  that  it  should  have  been  made  upon  the  basis  of 
$152,525.43.  As  it  does  not  appear  that  the  complaint  in 
the  Chester  action  had  been  filed  at  the  time  of  the  convey- 
ances to  Holt,  the  Zta  pendens  in  that  action  was  inoperative  as 
notice  to  him  of  the  pendency  of  that  action,  and,  therefore, 
the  judgment  in  that  action  does  not  estop  and  bind  him  as 
if  he  were  a  party  thereto.  But  the  judgment  in  that 
action  binds  all  the  persons  who  were  parties  thereto  includ- 
ing the  plaintiff  Tauziede. 

We  are  also  of  the  opinion  that  the  decision  made  in  that 
action  should  as  authority  control-the  decision  of  this  as  to 
Holt.  That  decision  upon  the  question  referred  to  was 
based  upon  the  written  agreements  between  the  parties  and 
their  relations  to  each  other  and  to  the  property,  and  taking 
all  those  matters  into  consideration,  the  court  in  that  action 
reached  the  conclusion  that  the  sum  of  $840,000  was  to  be 
taken  as  the  basis  of  the  computation  of  the  interests  of  the 
parties.  Here  the  same  undisputed  facts  were  before  the 
court  in  this  action,  and  it  cannot  be  said  now  that  there 
was  error  in  reaching  the  same  conclusion.  It  is  not  of 
much  importance  what  the  precise  allegations  in  the  plead- 
ings in  those  actions  were,  or  what  particular  name  was 
given  to  the  interests  of  these  parties  in  the  real  estate  and 
the  proceeds  thereof  to  be  divided.  The  undisputed  facte 
are  before  the  court,  and  upon  them  in  this,  as  in  the  prior 
action,  the  righte  of  the  parties  must  be  determined.  We 
cannot  yield  to  the  contention  of  the  plaintiffs  in  this  action 
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without  overruling  our  prior  decision  upon  substantially  the 
same  facts,  and  we  are  not  disposed  to  do  that,  and  see  no 
reason  to  do  it. 

The  judgment  should  be  afiBrmed,  with  costs. 

All  concur. 


John  W.  Young,  Appellant,  v.  Sophia  Young,  Impleaded, 

etc..  Respondent. 

Court  of  Appeals^  May  6, 1892. 

Appeal,    Cobb, — Exceptions,  taken  to  the  refusal  of  the  court  to  find  in  ac- 
cordance with  a  request,  are  properly  inserted  in  the  case  on  appeal. 

Appeal  from  order  of  the  New  York  common  pleas,  general 
term,  affirming  order  denying  motion  to  resettle  case. 

E,  F.  BtUlard^  for  appellant. 

Jtobert  H.  JDeyOj  for  respondent. 

Per  Cukiam. — The  plaintiff's  exceptions,  if  duly  taken 
under  §  994  of  the  Code,  were  properly  inserted  in  the  case. 
Code,  §  997  ;  French  v.  Powers,  80  N.  Y.  146.  It  does  not 
appear  that  they  were  not  properly  taken  in  the  manner  and 
within  the  time  prescribed  in  §  994.  They  were  directed  to 
be  stricken  out  of  the  case  on  the  settlement,  on  the  ground 
that  exceptions  so  taken  are  not  to  be  inserted  in  the  case, 
but  are  brought  up  in  connection  with  the  judgment-roll. 
In  this  case  we  think  the  judge  erred.  Section  997  seems 
to  be  decisive  that  such  exceptions  may  be  inserted  in  the 
case.  The  general  term  affirmed  the  order  on  the  ground 
that  only  exceptions  properly  taken  could  be  incorporated 
into  the  case,  and  that  the  exceptions  inserted  by  the  plaintiff 
had  not  been  taken  in  time.    This  does  not  appear.    We 
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think  there  is  no  doubt  that  the  plaintiff,  in  order  to  make 
his  exceptions  valid,  must  have  conformed  to  the  provisions 
of  §  994,  and  that  if  the  exceptions  were  not  taken  in  the 
manner  there  provided  they  are  not  valid.  If  the  plaintiff, 
bj  mistake  or  inadvertence,  has  not  conformed  his  practice 
to  that  section,  his  exceptions  will  fail  unless  he  is  relieved 
under  §  724,  or  in  some  other  way. 

As  it  stands,  the  plaintiff  is  entitled  to  a  reversal  of  the 
order,  since  the  ground  upon  which  the  general  term  pro- 
ceeded is  not  supported  by  any  facts  appearing  in  the  papers. 

Orders  of  special  and  general  terms  reversed  and  motion 
to  resettle  the  case  granted,  with  costs. 

All  concur.  • 


Note. 

See  farther,  Renwick  v.  K.  Y.  E.  R.  R.  Co.,  36  N.  Y.  St.  Rep.  682; 
Kingsland  o.  Mayor,  etc.,  60  Hun,  489;  Kley  o.  Healy,  127  N.  Y.  555; 
Rotheryo.  K.  Y.  Rubber  Co.,  112  Id.  592;  People  v.  Ryan,  55  Hun,  214; 
Village  of  Palmyra  v.  Wynkoop,  53  Id.  82;  Kovis  o.  Pollock,  Id.  441;  Boh- 
len  0.  Met.  £.  R.  R.  Co.,  39  N.  Y.  St.  Rep.  151;  McSwyny  v.  B.  A  S.  A.  E. 
R.  Co.,  54  Hun,  637;  Matter  of  Strasburger,  Id.  687;  FuchB  v.  S.  Mfg.  Co., 
68  Id.  611.    See  note  in  4  Sil.  (Sup.  Ct.), . 
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Thomas  F.  Moboan,  Respondent,  v.  The  Hudsok  Rivies 
Orb  and  Iron  Company,  Appellant. 

Court  qfAppeaU,  May  24,  1802. 

Master  and  Servant.  Rules, — The  failure  of  a  master  to  adopt  rules  as  to 
precaution  to  be  observed  by  his  employes  is  not  proof  of  negligenee, 
unless  it  appears,  from  the  nature  of  the  business  In  which  the  servant 
is  engaged,  that  the  master,  in  the  exercise  of  reasonable  care,  should 
have  foreseen  and  anticipated  the  necessity  of  such  precaution. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  third  department,  affirming  judgment  in  favor  of  plaint- 
iff entered  on  verdict  of  jury. 

Frank  E.  Smithy  for  appellant. 

Levi  F.  L<mgley^  for  respondent. 

0*BEnBN,  J. — The  plaintiff,  a  servant  in  the  defendant's 
employment,  was  injured  while  in  the  performance  of  his  or- 
dinary duties.  On  the  trial  the  defendant's  counsel  requested 
the  court  to  charge  the  jury  as  follows : 

(1.)  That  the  defendant  was  not  guilty  of  any  negligence 
in  not  providing  a  safe  and  suitable  place  for  the  plaintiff  to 
work. 

(2.)  That  the  defendant  was  not  guilty  of  any  negligence 
in  providing  the  plaintiff  with  suitable,  safe  and  proper  tools 
for  performing  his  work. 

(3.)  That  the  defendant  was  not  negligent  in  the  employ- 
ment of  incompetent  co-servants  whose  acts  and  omissions 
caused  or  contributed  to  plaintiff's  injury. 

(4.)  That  the  defendant  was  not  negligent  in  failing  to 
station  a  suitable  person  at  and  along  the  track  where  plaint- 
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iff  waa  at  work,  charged  with  the  duty  of  looking  out  for 
his  safety. 

The  court  was  about  to  refuse  some  or  all  of  these  requests 
when  the  plaintiff's  counsel  assented  to  the  correctness  of  the 
propositions  and  joined  with  the  counsel  for  the  defendant 
in  the  requests,  which  were  then  given  to  the  jury.  This 
left  but  one  ground  upon  which  liability  on  the  part  of  the 
defendant  could  be  predicated,  and  that  was  its  alleged  omis- 
sion to  ^^  provide  and  promulgate  rules  and  regulations  for 
the  guidance  and  government  of  the  men  engaged  in  and 
about  the  dangerous  work  aforesaid.''  The  court  was  re- 
quested in  behalf  of  the  defendant  to  rule  and  instruct  the 
jury  that  there  was  no  proof  of  negligence  in  this  respect  on 
the  part  of  the  defendant,  which  request  was  refused  and 
defendant  excepted.  The  court,  under  the  objection  and  ex- 
ception of  the  defendant's  counsel,  submitted  the  question  to 
the  jury,  and  there  was  a  verdict  for  the  plaintiff,  which  the 
general  term  affirmed:  As  the  only  question  to  be  considered 
is  whether  there  was  any  evidence  of  negligence  in  omitting 
to  promulgate  rules  to  submit  to  the  jury,  it  is  necessary  to 
recall  the  facts  as  they  were  proved  at  the  trial.  The  de- 
fendant had  ten  kilns  for  roasting  ore,  each  about  twenty- 
five  feet  in  diameter,  standing  in  a  row  about  ten  feet  apart 
and  numbered  from  one  to  ten.  They  stand  on  a  slight  de- 
cline, number  one  being  the  highest.  A  narrow  gauge  rail- 
road track  runs  along  by  the  side  of  the  kilns  and  within  a 
few  inches  of  them,  upon  which  cars  loaded  with  the  ore  are 
moved  by  horse  power,  and  in  that  way  taken  to  the  point  of 
shipment,  some  500  feet  distant.  At  that  part  of  the  track 
by  the  kilns  the  cars  usually  run  down  by  their  own  weight, 
though  sometimes  drawn  by  a  horse.  Beyond  kiln  number 
ten  they  are  drawn  by  an  engine.  In  loading  the  cars  from 
the  kilns  the  ore  sometimes  falls  on  the  tracks  and  obstructs 
the  movement  of  the  wheels,  and  must  be  removed.  There 
are  shovels,  rakes  and  pick-axes  there,  with  which  the  work- 
men remove  the  ore  that  has  thus  fallen  on  the  track.      On 
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the  day  of  the  accident,.plaintiff  was  at  work  loading  a  car 
from  kiln  number  three.  The  ore  ran  over  the  car 
on  the  side  next  the  kiln,  so  that  it  blocked  the  wheels  about 
a  foot  and  a  half  from  the  track.  It  fell  in  front  of  the 
wheels  on  each  side  of  the  car,  and  it  had  to  be  removed  be- 
fore the  car  could  be  started.  The  car  was  also  blocked  by 
a  piece  of  wood  to  keep  it  from  moving  down  the  decline. 
The  plaintiff,  after  filling  the  car,  commenced  to  remove  the 
ore  under  and  in  front  of  the  wheels  with  a  rake.  Then  he 
crawled  under  the  car  and  lay  down,  and  was  engaged  in 
cleaning  out  the  ore  not  removed  by  the  rake  with  his  hands 
when  the  accident  happened.  There  was  another  loaded  car 
just  behind  the  plaintiff  in  front  of  kiln  number  two,  and  two 
other  workmen  were  there  at  work. 

The  plaintiff  spoke  to  them  and  told  them  to  look  out  for 
his  safety,  when  he  was  clearing  out  the  car,  not  to  move 
the  car  or  let  it  run  down  on  him  until  he  got  through. 
They  said  they  would,  but  while  the  |)laintiff  was  at  work 
under  his  car,  the  car  above  was  in  some  way  started  and 
pushed  the  car,  under  which  the  plaintiff  was  at  work,  and 
his  fingers  were  caught  under  the  wheel  and  crushed.  It 
seems  that  the  wooden  blocks  under  the  wheels  of  both 
cars  had  been  removed  by  some  one,  but  by  whom  does  not 
appear.  There  was  evidence  that  the  defendant's  superin- 
tendent had  given  oral  instructions  that  the  men  in  removing 
the  ore  from  the  track  should  use,  and  had  directed  them  to 
use  the  rakes.  The  foreman  also  says  that  he  instructed  the 
men  to  use  the  shovel  or  to  put  their  backs  to  the  car  and 
force  it  through  and  over  the  accumulated  ore,  which  could 
be  done.  It  is  evident  that  the  injury  is  attributable  to  only 
two  circumstances  or  causes.  First,  the  presence  of  the 
plaintiff  under  the  car  in  the  position  that  he  was  when  the 
injury  wjis  inflicted,  and,  secondly  the  removal  of  the  blocks 
from  the  car  behind  him.  When  the  plaintiff  went  under 
the  car  to  pick  out  ore  that  obstructed  the  movement  of  the 
wheels  he  voluntarily  subjected  himself  to  an  unnecessary 
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risk,  and  the  unexpected  movement  of  the  loaded  car  behind 
or  above  if  not  due  to  the  negligence  of  the  men  in  charge, 
eould  not  upon  the  evidence  be  attributed  to  any  want  of 
reasonable  care  on  the  part  of  the  defendant.  It  must  have  re- 
sulted from  a  failure  on  the  part  of  theplainliff's  fellow  work« 
men  to  properly  block  it  or  from  some  carelessness  on  their  part, 
or  some  improper  act  on  the  part  of  some  outsider,  in  remov- 
ing the  blocking  while  the  plaintiff  was  under  the  other  car. 
In  either  event  the  defendant  could  not  be  held  liable  for  the 
resulting  injury.  The  recovery  was  based  entirely  on  the 
absence  of  rules.  It  was  not  suggested  at  the  trial,  nor  is  it 
on  this  appeal,  what  particular  rule  the  defendant  could  have 
adopted  that  would  have  been  likely  to  prevent  the  accident. 
No  evidence  was  given  that  any  rule  is  in  use  in  business  of 
a  similar  character  by  other  corporations  of  the  same  class 
carrying  on  like  operations,  nor  was  there  any  evidence  by 
experts  or  other  witnesses  to  show  that  any  rule  was  neces- 
sary or  practicable  in  such  cases. 

It  was  left  to  the  jury  to  say  whether  or  not  it  was  a  ca.s  ^ 
for  rules,  and  if  so  what  particular  rule  should  have  bet* 
adopted.  We  know  nothing  with  respect  to  the  views  enter- 
tained by  the  jury  on  these  questions,  except  so  far  as  they 
are  indicated  by  their  verdict  for  the  plaintiff.  It  is  not 
probable  that  they  concluded  that  any  definite  rule  should 
have  been  promulgated,  but  were  content  to  hold  that  as  the 
plaintiff  was  injured  the  defendant  ought  in  some  way  to 
have  prevented  it,  or,  in  case  it  did  not,  respond  to  him  in 
damages.  Almost  every  conceivable  injury  that  a  servant 
receives  in  the  course  of  his  employment  may  in  this  way  be 
submitted  to  a  jury  and  with  the  same  result.  The  plaintiff 
was  one  of  several  workmen  engaged  in  loading  cars  with 
ore  and  moving  them  on  a  track  a  few  hundred  feet  in  length. 
They  were  not  moved  by  engines,  but  by  the  strength  of  the 
men  themselves  and  sometimes  by  the  use  of  a  horse.  There 
was  nothing  in  the  nature  of  the  business  that  made  it  neces- 
sary for  the  defendant  to  enact  and  publish  rules.     The  bus- 
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iness  had  been  conducted  in  the  same  way  for  years  before 
and  no  accident  had  happened,  and  none  could  reasonably  be 
apprehended  or  anticipated.  Even  if  it  could  be  shown,  after 
the  accident  occurred,  that  it  might  have  been  prevented 
by  adopting  and 'enforcing  some  suitable  rule,  that  would 
constitute  no  proper  test  of  liability.  The  failure  to  adopt 
rules  is  not  proof  of  negUgence,  unless  it  appears  from  the 
nature  of  the  business  in  which  the  servant  is  engaged  that 
the  master,  in  the  exercise  of  reasonable  care,  should  have 
foreseen  and  anticipated  the  necessity  of  such  precautions. 
It  appears  that  the  defendant  had  general  rules  for  the. gov* 
emment  of  its  employees  in  ita  general  business  of  mining 
and  marketing  ore,  but  that  none  of  these  rules  applied  to 
the  operations  at  the  kilns  where  this  accident  occurred. 
The  work  which  was  performed  on  this  track  and  in  and 
about  these  ten  kilns  must  be  considered  separate  from 
the  defendant's  general  business,  and  thus  considered  it 
is  difficult  to  suggest  any  reasonable  precaution  that  would 
have  saved  the  plaintiff  from  the  injury 

The  cases  in  which  the  master,  by  omitting  to  provide 
proper  rules,  subjects  himself  to  the  imputation  of  negligence 
are  thus  stated  in  a  work  of  authority :  ^^  If  a  mastef  is 
engaged  in  a  complex  business  that  requires  definite  regular 
tions  for  the  safety  and  protection  of  his  employees,  a  failure 
to  adopt  proper  rules,  as  well  as  laxity  in  their  enforcement, 
is  negligence  per  «e,  and  the  establishment  of  defective  or 
improper  rules  is  such  negligence  as  renders  the  master  respon- 
sible  for  all  injuries  resulting  therefrom."  Wood's  Law  of 
Master  and  Servant,  794,  §  403. 

Within  the  principle  here  stated,  and  upon  the  authority 
of  several  recent  cases,  the  court  was  not  wairanted  in  sub- 
mitting the  case  to  the  jury.  Berrigan  v,  N.  Y.,  L.  E.  &  W. 
R.  R.  Co.,  181  N.  Y.,  582 ;  Corcoran  v.  D.,  L.  &  W.  R.  R. 
Co.,  126  N.  Y.,  678 ;  Larow  v.  K  Y-,  L.  E.  &  W.  R.  R.  Co., 
61  Hun,  11, 
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The  judgment  should  he  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 


Note. 

See  further  Ford  o.  L.  S.  &  M.  S.  R.  R.  Co.,  124  K.  Y.  4d3;  A1>el  v.  Prea., 
etc.,  128  Id.  662;  Morgan  v.  Hudson  R.  O.  d;  L  Co.,  61  Hun,  610;  Corcoran 
V.  D.,  L.  A  W.  R.  R.  Co.  126  N.,  T.  673;  Berrigan  v.  N.  Y.,  L.  E.  <&  W.  R. 
R  Co.,  50  Hun,  627;  Bohn  v,  Havemeyer,  46  Id.  567;  Lacroy  u.  N.  Y.,  L. 
E.  &  W.  R.  R,  Co.,  48  K.  Y.  St.  Rep.  711;  Wooden  v.  W.  N.  Y.  &  P.  R.  R. 
Co.,  46  Id.  77. 


Walter  Langdon,  Respondent,  v.  The  Mayor,  Alder- 
men AND  Commonalty  of  the  City  of  New  York, 
Appellant. 

Marian  L.  Carroll  (nee  Langdon)  et  al^  Respondents,  v. 

The  Same,  Appellant. 

Court  qf  Appeals,  May  24,  1802. 

Eminent  domain.  Evidence, — On  a  reference  to  assess  damages  sustained 
by  plaintiff  by  reason  of  the  erection,  by  the  city  of  New  York,  of  a 
new  wharf  or  bulkhead  in  front  of  plaintiff's  wharf  on  the  Hudson 
River,  in  pursuance  of  the  plan  for  a  new  front  along  that  river,  the 
prices  paid  by  the  city,  to  carry  out  its  plan,  for  other  property  of  the 
same  general  character  and  similarly  situated  upon  the  same  river 
front  was  held  to  be  competent,  in  view  of  the  peculiar  and  exceptional 
character  of  the  situation  of  the  case:  and  in  view  of  the  further  fact 
that  the  evidence  was  the  best  obtainable;  and,  therefore,  a  departure 
from  the  ordinary  rule,  which  will  not  allow  evidence  of  sales  of  other 
real  property  in  the  same  vicinity  to  be  given  for  the  purpose  of  estab- 
lishing the  value  of  the  property  in  controversy,  was  permissible. 

Appeal  from  judgments  of  the  supreme  court,  general 
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term,  first  department,  affirming  referees*  reports  and  giving 
judgments  to  plaintiffs. 

Thomas  P.  Wickes  and  James  HUlhausey  for  appellants. 

Wheeler  JET.  Peckham^  JR.  S.  JEmmet^  T,  L.  Ogden  and  W. 
J.  Marrin,  for  respondents. 

Maynabd,  J. — Upon  the  trial  of  these  actions  at  special 
term  all  the  material  facts,  except  the  amount  of  damages  and 
the  value  of  the  plaintiff's  rights,  were  stipulated,  and  it  was 
agreed  that,  if  the  court  should  decide  that  the  plaintiffs  were 
entitled  to  judgment  for  the  relief  demanded  in  the  complaint, 
the  question  of  the  amount  of  damages  and  of  the  value  of 
plaintiff's  interest  in  the  premises  should  be  reserved,  and  be 
thereafter  ascertained  in  such  legal  manner  as  the  court 
might  direct.  The  trial  court  held  that  no  property  rights 
of  the  plaintiffs  had  been  invaded  by  the  defendants,  and 
directed  judgment  for  a  dismissal  of  the  complaint  in  each 
case  upon  the  merits. 

The  general  term  reversed  these  judgments  and  ordered  a 
new  trial.  The  defendants  thereupon  appealed  to  this  court 
and  gave  the  usual  statutory  stipulation  for  judgment  absolute, 
if  the  orders  granting  a  new  trial  should  be  affirmed.  The 
decision  of  this  court  upon  that  appeal  was  favorable  to  the 
plaintiffs,  93  N.  Y.  129  and  conclusively  determined  the 
extent  of  their  rights,  and  directed  judgment  absolute 
against  the  defendants.  When  the  remittitur  went  down,  the 
usual  formal  order  was  entered  making  the  judgment  of  this 
court  the  judgment  of  the  supreme  court  and  directing  that 
execution  might  issue  for  the  plaintiffs*  costs,  when  taxed 
and  inserted  in  the  judgment,  and  for  such  other  amount  as 
the  court  might  adjudge  to  be  recoverable  against  the  de- 
fendants. Subsequently,  upon  the  motion  of  the  plaintiffs 
made  at  general  term  upon  the  stipulation  of  the  parties,  a 
judgment  was  entered  fixing  the  rights  of  the  plaintiffs,  and 
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ordering  a  reference  to  take  proofs  as  to  the  value  of  the 
property  appropriated  by  the  defendants,  and  the  amount  of 
past  damages,  and  to  report  the  testimony  taken  with  a 
statement  of  the  facts  deemed  to  have  been  proven,  and 
reserving  all  other  questions  until  the  coming  in  of  tho, 
report,  when  either  party  might  apply  for  further  relief  at 
the  foot  of  the  judgment. 

This  practice  was  authorized  by  the  concluding  paragraph 
of  §  194  of  the  Code,  which  provides  that  when  judgment 
absolute  has  been  ordered  in  this  court  and  the  remittitur 
sent  down,  an  assessment  of  damages,  or  any  other  proceeding 
requisite  to  render  the  judgment  effectual,  may  be  had  in  the 
court  below.  The  referee  reported  the  testimony,  with  his 
opinion  that  the  value  of  the  property  appearing  therefrom 
to  have  been  taken  by  the  defendants  in  each  case  was 
f;75,062  or  $1,000  per  lineal  foot  of  bulkhead,  and  that  the 
past  damages  in  the  one  case  amounted  to  $42,998,  and  in 
the  other  cose  to  $36,693.  This  report  was  set  aside  and  a 
new  reference  ordered  upon  the  ground,  stated  in  the  opinion 
at  the  general  term,  that  the  referee  had  improperly  taken 
into  consideration  the  benefits  which  might  accrue  from  the 
erection  of  platforms  and  sheds  by  the  permission  of  the 
dock  department  under  chapter  249  of  the  Laws  of  1875. 

As  the  granting  of  such  privileges  was  entirely  discretion- 
ary, and  highly  improbable  after  the  adoption  of  the  plan 
for  the  improvement  of  the  river  front  reported  by  General 
McClellan,  engineer  in  chief  of  the  department  in  1871, 
they  were  no  longer  to  be  regarded  as  a  lawful  element  of 
value  or  of  damages.  A  second  reference  was  interrupted 
by  the  death  of  the  referee,  and  a  tliird  referee  appointed, 
who  was  authorized  to  take  proofs  and  report  as  to  the  same 
facts,  and  upon  the  hearing  either  party  was  to  be  at  liberty 
to  read  the  testimony  of  any  witness  examined  upon  the 
former  references,  or  to  call  any  such  witness  for  further 
examination,  and  to  read  any  documentary  evidence  offered 

on  the  previous  hearings,  and  any  testimony'  or  evidence  so 
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offered  should  be  subject  to  any  legal  objection  thereto  upon 
any  other  ground  than  the  absence  of  the  witness  or  of  the 
original  documents  offered. 

The  referee  reported  the  testimony  taken,  with  his  find- 
ings, to  the  effect  that  the  value  of  the  plaintiffs'  property 
in  each  case,  at  the  time  of  its  appropriation,  was  $7,506,  or 
at  the  rate  of  $100  for  each  lineal  foot  of  water  front,  and 
its  annual  income  value  $375.  Interest  upon  the  value  of 
the  property  was  allowed  by  way  of  damages. 

The  testimony  of  the  witnesses  upon  the  question  of 
value  was  widely  variant,  and  proceeded  upon  irreconcilable 
lines  of  difference.  Upon  the  part  of  the  plaintiffs  they 
were  persons  more  or  less  familiar  with  the  former  market 
and  rental  value  of  this  kind  of  property  and  they  testified, 
after  an  exhaustive  examination  as  to  their  qualificationB 
and  the  grounds  of  their  opinions,  that,  in  their  judgment, 
its  market  value  in  1877,  at  the  time  of  its  appropriation  by 
the  defendants,  ranged  from  $865  to  $1,500  per  foot,  and  its 
annual  rental  value  from  $46  to  $50  per  foot.  These  esti- 
mates of  value  did  not  include  any  increase  on  account  of 
platforms  or  sheds  erected,  or  for  the  erection  of  which  per- 
mission might  be  obtained  from  the  dock  department,  under 
the  "  Shed  Act "  of  1875,  but  did  include  the  possibility  of 
the  exclusive  use  of  the  bulkheads  in  connection  with  the 
lui joining  piers  by  steamship  companies,  under  the  act  of  1885. 

The  evidence  on  the  part  of  the  defendants  was  mainly 
confined  to  the  amount  of  wharfage  drctually  collected  for 
the  use  of  plaintiff's  property  at  and  immediately  preceding 
the  time  of  its  appropriation  by  the  defendants,  and  the 
estimate  of  witnesses  of  the  annual  income  to  be  derived 
from  it ;  and  it  was  this  testimony  which  was  adopted  and 
followed  by  the  referee  in  arriving  at  his  conclusions  upon 
the  subject  of  value. 

The  application  of  this  rule  limited  the  consideration  of 
the  question  to  the  actual  present  productiveness  of  the 
property,  which  might  be  dependent  upon  a  variety  of  causes 
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not  affecting  its  intrinsio  value,  and  which  did  not  therefore 
afford  a  safe  or  reliable  criterion  of  its  worth  to  the  owner. 
If  the  sovereign  power  in  the  exercise  of  the  right  of 
eminent  domain  could  take  the  property  of  the  citizen  at  a 
valuation  based  upon  the  net  income  realized  from  it,  it  is 
feared  that  a  very  large  part  of  the  farm  property  of  the 
state  could  be  acquired  by  it  at  a  purely  nominal  considera- 
tion. But  it  is  the  potentialities  of  a  giveu  piece  of  prop- 
erty, both  developed  and  undeveloped,  which  constitute  its 
chief  element  of  value.  The  general  term  took  this  view  of 
the  evidence  when  the  report  of  the  referee  came  up  for  con- 
firmation, and,  while  not  willing  to  adopt  the  opinion  of 
plaintiffs'  witnesses,  and  characterizing  it  as  a  '^  greatly 
exaggerated  estimate  of  the  value  of  these  privileges,'*  it 
also  discarded  the  evidence  of  the  defendants,  and  declared 
that  their  estimate  of  value  "  was  on  the  other  hand  ridicu- 
lously small."  The  court  then  called  attention  to  evidence 
offered  and  excluded,  which  might  have  afforded  a  fair 
ground  upon  which  to  base  a  correct  judgment.  This  re- 
jected evidence  consisted  of  a  report  of  the  dock  department 
showing  that  the  defendants  had  bought  other  property  of  a 
similar  character  at  various  places  upon  the  North  river 
front,  and  paid  therefor  prices  averaging  about  $600  per 
lineal  foot  of  front.  Because  of  the  exclusion  of  this  proof, 
the  court  set  aside  the  report  of  the  referee,  and  directed  a 
further  hearing  before  him  for  the  introduction  of  additional 
testimony  upon  which  a  judgment  might  be  rendered. 
Upon  this  hearing  the  principal  evidence  introduced  con- 
sisted of  six  contracts  and  deeds  for  the  purchase  by  the 
city  in  1884  and  1886  of  as  many  different  wharfage  and 
bulkhead  rights  fronting  on  West  street,  and  distant  about 
2,700  feet  from  the  property  of  the  plaintiffs;  and  of  the 
report  of  the  commissioners  of  the  dock  department  of  the 
purchases  and  the  prices  paid ;  and  of  the  testimony  of  an 
expert  witness  that  the  relative  value  of  such  rights  and 
bulkheads  and  of  the  plaintiffs'  were  the  same. 
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The  defendants  strenuously  objected  to  the  reception  of 
this  evidence,  and  moved  to  set  aside  the  referee^s  report 
because  of  its  admission,  which  was  denied,  and  it  is  the  ex- 
ceptions to  the  admission  of  this  testimony  which  are  the 
sole  grounds  for  this  appeal.  The  referee  reported  the 
value  of  the  property,  as  found  by  him,  to  be  $45,037,  or 
$600  per  lineal  foot,  with  interest  by  way  of  damages  to  the 
amount  of  $32,262,  making  a  total  of  $77,299  in  each  case, 
for  which  the  court  awarded  final  judgment.  Preliminary 
to  the  judgment,  an  order  was  entered  overruling  the  de- 
fendants' exceptions  to  the  referee's  report  and  ratifying  and 
confirming  the  report,  and  directing  judgment  for  the 
plaintiffs  upon  the  valuations  of  the  property  as  found  by 
the  referee.  The  defendants  appeal  from  the  judgment,  and 
give  notice  that  they  intend  also  to  bring  up  this  order  for 
review. 

It  is  insisted  by  the  respondents  that  the  appellants'  ex- 
ceptions to  the  admissibility  of  evidence  before  the  referee 
cannot  be  heard  or  reviewed  upon  this  appeal,  for  the  reason 
that  the  referee  had  no  power  to  pass  upon  the  objections 
made  by  the  defendants  when  the  evidence  was  offered  and 
the  exception  taken. 

It  is  not  entirely  clear  what  powers  the  referee  possessed 
in  this  case.  The  order  of  reference  provides  that  testimony 
offered  before  the  referee  should  be  subject  to  any  legal  ob- 
jection thereto,  but  it  is  uncertain  whether  this  provision 
was  intended  to  confer  upon  the  referee  the  power  to  rule 
upon  the  objections  made,  or  simply  to  enter  them  in  his 
minutes  and  report  them,  with  the  testimony  taken,  to  tlie 
court,  which  would  determine  their  force  and  validity  upon 
the  final  application  for  judgment.  The  order  of  reference 
was  also  ambiguous  in  not  clearly  stating  whether  the  testi- 
mony which  was  to  be  taken  by  the  referee,  subject  to  objec- 
tion, included  all  that  might  be  offered,  or  only  such  as 
might  be  additional  to  the  testimony  taken  before  the  former 
referees.     But  these  difficulties  seem  to  have  all  been  elimi- 
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nated  from  the  case  by  the  practical  constructiou  which  both 
parties  have  put  upon  these  orders  of  reference  and  the  pro- 
ceedings under  them.  From  the  outset  the  i-ef erence  was 
apparently  treated  as  one  under  which  the  referee  had  power 
not  only  to  take  and  report  the  testimony,  but  also  to  find 
and  report  the  facts  which,  in  his  judgment,  the  evidence 
established.  The  referee  evidently  so  regarded  his  author- 
ity, as  is  shown  by  the  conduct  of  the  hearing,  the  form  pf 
the  report,  and  the  able  and  elaborate  opinion  rendered  by 
him,  in  which  the  force  and  bearing  of  the  testimony  and 
the  various  legal  propositions  involved  are  fully  considered 
and  discussed.  Both  parties  submitted  to  him  for  decision 
various  objections  to  the  admission  or  rejection  of  evidence 
offered,  and  excepted  to  his  rulings  thereon,  and  both  filed 
exceptions  to  his  report  and  acquiesced  in  the  authority 
which  he  assumed  to  exercise  without  protest,  and  we  think 
it  is  now  too  late  for  either  to  be  heard  to  say  that  the  excep- 
tions thus  taken  are  not  properly  in  the  record  and  before 
this  court  for  review.  It  is  true  the  report  was  in  no  sense 
final  or  conclusive  as  an  adjudication.  It  could  be  set  aside 
by  the  court  to  which  it  was  made,  and  the  defendants  did 
move  seasonably  to  have  it  vacated  upon  the  exceptions 
filed,  and  especially  upon  the  ground  of  the  admission  of 
the  evidence  objected  to. 

The  question,  however,  litigated  before  the  referee  was 
the  value  of  the  property  of  plaintiffs  which  had  been  appro- 
priated or  destroyed  by  the  acts  of  the  defendants.  His 
finding  upon  this  disputed  fact  was  confirmed  by  the  court 
and  made  the  basis  of  its  judgment,  and  if  any  material 
errors  were  committed  in  the  processes  by  which  he  arrived 
at  his  conclusions,  and  they  have  not  been  waived,  no  tech- 
nical objections  should  prevail  to  defeat  their  review  and 
correction  by  this  court. 

The  parties  have  also  by  a  stipulation  made  at  an  early 
day  in  the  history  of  the  case  waived  all  objections  which  do 
not  go  to  the  merits,  and^  provided  that  ^^  what  the  rights  of 
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the  parties  to  this  action  are,  and  whether  the  plaintiff  is 
entitled  to  damages,  and  upon  what  principles  they  shall  be 
determined,  shall  at  all  stages  be  open  to  discussion  and 
decision." 

We  are  thus  brought  to  the  consideration  and  determina- 
tion of  the  question,  pressed  with  so  much  earnestness  and 
ability  by  the  counsel  for  the  appellants,  whether  the  recov- 
ery in  this  action  was  not  based  upon  illegal  evidence  of 
the  value  of  the  property  taken  by  the  defendants.  For  the 
purposes  of  this  discussion  it  may  be  assumed  that  the  only 
proof  of  market  value  which  was  considered  by  the  court  was 
that  given  upon  the  supplemental  reference  and  related 
solely  to  the  purchases  made  by  the  defendants  of  other 
parties  of  property  of  the  same  general  character  and  simi- 
larly situated  upon  the  same  river  front.  The  question 
whether  such  evidence  was  properly  admitted  is  not  free 
from  difficulty,  and,  in  the  form  in  which  it  is  here  pre- 
sented, is  a  novel  one.  But  we  think  that,  in  view  of  the 
peculiar  and  exceptional  character  of  the  situation  of  this 
case  as  developed  upon  the  hearing,  its  admission  was  not 
such  error  as  to  require  a  reversal  of  the  judgment. 

The  plaintiffs  had  no  ownership  of  the  fee  of  the  premises 
ivhere  the  defendants'  wrongful  acts  were  committed,  and 
no  visible  or  tangible  property,  the  extent  of  which  could  be 
measured,  defined  or  described ;  but  they  had  acquired  by 
grant  from  the  state  and  the  municipality  certain  valuable 
incorporeal  rights  and  easements  for  the  destruction  of  which 
the  defendants  must  make  compensation.  It  is  to  be  inferred 
from  the  proofs  in  these  cases,  that  rights  and  easements  of 
a  similar  character  existed  along  nearly  the  entire  river  front- 
age of  the  city.  The  profits  from  their  enjoyment  were 
derived  from  the  tribute  which  they  levied  upon  the  com- 
merce of  the  port  of  New  York.  The  privileges  which  they 
afforded  for  the  loading  and  unloading  of  outgoing  and  in- 
coming vessels  were  presumably  common  to  the  public  to 
such  an  extent  that  the  first  ship-owner  applying  for  the  use 
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of  a  vacant  wharf  by  a  vessel  arriving  or  about  to  arrive  would 
be  entitled  to  its  occupancy  upon  the  payment  of  the  estab- 
lished rate  of  wharfage.  Vessels  belonging  to  the  regular 
lines  of  transportation  might  thus  be  frequently  required  to 
wait  until  other  crafts,  but  occasionally  visiting  the  port  and 
of  less  importance  to  its  commerce,  had  been  accommodated. 

To  meet  this  exigency  the  legislature  enacted  chapter  261 
of  the  Laws  of  1868,  which  authorized  any  wharf  owner 
upon  the  North  river  to  lease  his  wharf  to  the  proprietors  of 
any  steamboat  lines  running  to  and  from  the  city,  and  that 
when  so  leased  it  should  be  reserved  for  the  exclusive  use 
and  occupancy  of  lessee.  This  court  had  occasion  to  examine 
and  construe  the  act  of  1858  in  the  case  of  Kingsland  v. 
The  Mayor,  110  N.  Y.  569,  and  the  expressions  there  used 
indicated  an  opinion  that  its  operation  was  not  confined 
to  vessels  engaged  in  the  coasting  or  river  traffic,  but  in- 
cluded transatlantic  steamship  lines  as  well.  Such  con- 
clusion is  in  harmony  with  the  apparent  scheme  of  the 
law,  and  finds  some  support  in  the  general  language  of 
the  act.  This  court,  however,  seems  to  have  taken  a  dif- 
ferent view  in  the  earlier  case  of  the  Commissioners  of  Pilots 
V.  Clark,  38  N.  Y.  261,  and  it  is  not  necessary  now  to  de- 
termine which  is  the  correct  construction.  By  the  pro- 
visions of  the  act  of  1871,  now  §§  711  and  716  of  the  con- 
solidation act,  the  city  has  authority  to  lease  these  bulkheads 
when  acquired  by  it,  without  limitation  as  to  the  kind  of 
vessels  making  use  of  them,  for  a  period  of  ten  years,  and  to 
renew  such  leases  for  like  periods,  not  exceeding  fifty  years 
in  the  aggregate. 

Whatever  the  restrictions  may  have  been  upon  the  scope  of 
the  act  of  1868,  its  effect  was  to  add  largely  to  the  value  of 
the  rights  of  the  wharf  owner.  The  proprietors  of  steam- 
boat lines  were  always  willing  to  pay,  for  the  exclusive  or 
preferential  use  of  a  bulkhead,  a  rental  greatly  in  excess  of  the 
sum  total  of  that  which  might  be  collected  from  the  common 
use  of  the  wharf  by  the  public.    The  system  of  private 
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ownership  of  wharfage  rights  was,  however,  cumbersomet 
and  its  workings  evidently  unsatisfactory.  The  material 
prosperity  of  the  city  was  so  dependent  upon  its  commerce 
that  nothing  short  of  the  exclusive  ownership  and  control  by 
the  body  politic  of  all  the  docks  and  other  like  facilities  re- 
quired for  the  encouragement  of  ocean  and  river  traffic  would 
be  sufficient  to  meet  the  wants  of  the  public  in  this  respect. 
The  legislature  recognized  this  necessity,  and  by  the  en- 
actment of  chapter  574  of  the  Laws  of  1871  inaugurated  a 
radical  and  sweeping  change  of  policy  upon  the  subject. 
Private  ownerehip  of  wharves  and  wharfage  rights  were  from 
that  time  subjected  to  a  process  of  extinction. 

The  defendants  were  authorized  to  establish  a  new  bulk- 
head and  pier  line  on  the  Hudson  river  front.  Pursuant  to 
this  authority  the  dock  department,  with  the  approval  of  the 
commissioners  of  the  sinking  fund,  adopted  a  plan  by  which 
the  entire  bulkhead  line,  at  least  in  the  vicinity  of  these 
premises,  was  changed  and  extended  into  the  river  a  dis- 
tance of  175  feet,  and  the  intervening  space  was  to  be  filled 
in  with  solid  filling.  The  law  also  authorized  the  city 
authorities  to  purchase,  either  by  agreement  with  the 
owners  or  by  condemnation,  all  wharf  property  belonging  to 
private  individuals  which  might  be  required  for  the  purpose 
of  carrying  this  plan  into  effect.  The  practical  result  of 
this  revolution  in  the  system  of  dock  supervision  and  owner- 
ship was  to  withdmw  from  the  general  market  all  private 
rights  of  wharfage  which  might  be  found  in  the  pathway  of 
this  great  public  improvement  Thereafter  there  could  be 
but  one  probable  purchaser  of  all  such  rights,  and  that  pur- 
chaser the  city.  Even  for  speculative  purposes,  an  intend- 
ing purchaser  of  such  property  would  fix  the  price  with  a 
view  to  the  sum  whicli  the  city  would  pay,  or  be  com- 
pelled to  pay  when  it  consummated  the  appropriation  of  it 
under  the  act  of  1871.  Expert  witnesses  could  not  speak 
with  any  degree  of  precision  or  intelligence  of  its  market 
value  in  1877  predicated  upon  actual  sales,  because  such 
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property  must  have  ceased  to  be  the  subject  of  general 
bargain  and  sale  for  several  years  previously.  It  was  this 
difficulty  which  embarrassed  the  court  when  the  first  report 
upon  the  last  reference  came  before  it  for  confimiation.  It 
was  evident  to  the  general  term,  as  it  must  be  from  a  perusal 
of  the  testimony,  that  the  estimates  of  the  so-called  expert 
witnesses  were  largely  theoretical  and  speculative  and  not 
founded  upon  actual  sales  made  of  similar  property,  and 
were,  therefore,  unreliable  as  a  measure  of  value.  But  it 
discovered  that  the  city  had  recently  been  making  purchases 
of  property  of  the  same  kind  in  the  immediate  vicinity. 
Evidence  of  these  purchases  had  been  offered  and  excluded 
by  the  referee,  and  the  court  below  concluded  that  such  evi- 
dence, if  received,  would  have  afforded  a  fair  ground  upon 
which  to  base  an  estimate  of  value,  and  sent  the  matter  back 
to  the  referee  in  order  that  this  proof  might  be  admitted. 

In  the  reception  of  this  testimony  we  do  not  think  any 
error  was  committed  of  which  the  defendants  can  justly  com- 
plain. Under  the  circumstances,  it  was  the  best  evidence 
obtainable,  which  is  all  that  can  reasonably  be  required  in 
any  case*  A  departure  from  the  ordinary  rule,  which  will 
not  allow  affirmative  evidence  to  be  given  of  the  sales  of 
other  real  property  in  the  same  vicinity  for  the  purpose  of 
establishing  the  value  of  the  property  in  controversy,  was 
therefore  permissible.  The  considerations  which  led  to  the 
adoption  of  this  rule  seem  to  have  been  twofold.  It 
was  primarily  a  rule  of  convenience  to  avoid  protracted 
trials  by  the  introduction  of  collateral  issues,  and  second- 
arily, for  the  protection  of  litigants  who  could  not  be  expected 
to  be  prepared  to  try  such  issues,  of  which  they  had  not 
previously  had  notice. 

Neither  of  these  considerations  are  operative  in  the  present 
case.  The  sales  proven  were  confined  to  purchases  made  by 
the  defendants  themselves,  few  in  number,  and  they  had  due 
notice  by  the  decision  of  the  general  term  that  this  field  of 
inquiry  would  be  Entered  upon  before  the  referee.    The 
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transactions  might  also  properly  be  regarded  as  admissions 
by  the  defendants  of  the  value  of  property  of  the  same 
general  kind  as  that  of  the  plaintiffs.  Jt  cannot  be  said  that 
the  eyidence  related  to  property  intrinsically  dissimilar. 
The  proof  is  otherwise.  At  least,  if  any  dissimilarity  was 
shown,  it  was  to  the  prejudice  of  the  plaintiffs.  The  wit- 
nesses interrogated  upon  the  subject  all  testify  that  plaintiffs* 
property  is  more  valuable,  if  anything,  than  other  property 
of  its  kind  along  the  river  front.  One  witness  says :  "  It  is 
the  choicest  dock  property  in  the  city  of  New  Nork,  because 
all  the  big  Atlantic  liners  centre  there,  and  it  is  most  con- 
venient for  their  business,  and  it  is  the  most  convenient  for  the 
choicest  kind  of  trade  that  comes  to  New  York,  and  that  is 
the  dry  goods  trade ;  it  is  close  to  or  convenient  to  the  dry 
goods  district." 

The  testimony  of  other  witnesses  is  equally  emphatic 
upon  this  point.  It  is  claimed  that  the  six  pieces  of  prop- 
erty referred  to  were  more  valuable  because  of  the  existence 
of  sheds  and  platforms  :  but  it  appears  that  plaintiffs' 
wharves  were  equipped  with  platforms.  As  to  both  sheds 
and  platforms,  it  is  undisputed  that  they  were  constructed 
under  licenses  granted  by  the  dock  department,  revocable  at 
its  pleasure  ;  and  that  they  could  not  be  considered  as  an 
element  of  value  was  expressly  decided  by  this  court  in  the 
Kingsland  case. 

It  is  further  objected  to  this  class  of  evidence  that  these 
purchases  were  not  made  until  1884,  some  seven  years  after 
the  time  when  plaintiffs'  wharfage  rights  were  appropriated. 
But  it  is  shown  that  there  was  no  appreciable  difference  in 
the  value  of  such  property  during  this  period,  and  the  referee 
has  found  in  both  reports  that  the  value  of  plaintiffs'  prop- 
erty in  1877  and  at  the  time  of  the  trial  remained  un- 
changed. 

Much  stress  was  laid  by  counsel  upon  the  fact  that  these 
purchases  were  made  under  coercion,  that  is,  that  the  city 
was  compelled  to  buy  or  suspend  the  work  of  dock  improve- 
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meats,  which  would  subject  it  to  great  loss.  But  it  is  not 
seen  that  the  relation  of  the  defendants'  enterprise  to  the 
property  so  purchased  differs  in  any  material  respect  from 
its  attitude  with  reference  to  the  plaintiffs'  property.  In  both 
cases  the  city  is  compelled  to  buy  and  the  owner  compelled  to 
part  with  his  title ;  but  in  neither  case  can  it  be  said  that  the 
price  was  or  is  a  matter  of  compulsion.  The  law  has  wisely 
guarded  the  municipality  against  extortion  by  providing  a 
method  of  judicial  procedure  for  the  ascertainment  of  the  just 
and  fair  value  of  the  property  taken,  which  the  defendants 
can  be  required  to  pay  and  the  owner  compelled  to  accept. 
The  immediate  necessities  of  the  city  could  not  have  been 
such  as  to  have  required  it  to  purchase  these  wharfage  rights 
at  the  owners'  price.  It  was  in  possession  of  the  land  to 
which  these  incorporeal  hereditaments  and  easements  at- 
tached, and  if  it  seasonably  instituted  and  prosecuted  with 
diligence  the  necessary  proceedings  to  acquire  title  by  con- 
demnation, it  is  not  probable  that  any  court  in  the  exercise 
of  a  sound  discretion  would  have  enjoined  the  defendants 
from  the  continuance  of  the  work  during  the  pendency  of 
the  proceedings. 

It  is  proper  to  note  in  connection  with  this  evidence  that 
it  was,  in  one  sense,  merely  cumulative.  Other  evidence 
of  the  same  character  had  been  introduced  by  the  plaintiffs 
and  received  without  objection.  The  witness  Kingsland 
testified  to  the  purchase  of  an  interest  in  wharfage  property 
adjoining  plaintiffs  in  1874  or  1875,  at  the  rate  of  $1,000  per 
running  foot,  and  the  witness  Carrington  to  sales  made  to 
the  city  in  1884  and  1885,  by  Dodge,  Cockroft  and  the  Old 
Dominion  Steamship  Co.,  at  the  rate  of  $550  and  $600  per 
foot. 

The  disposition  we  have  made  of  this  question  is  not  in 
conflict  with  the  decision  of  this  court  in  the  Matter 
of  Thompson,  127  N.  Y.,  468.  The  rule  was  there  cor- 
rectly laid  down  "that  the  value  of  property  which 
depends  upon  the  presence  or  absence  of  inherent  qualities, 
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not  necessarily  present  or  absent  in  other  and  similar  property, 
cannot  be  proved  by  showing  the  price  paid  for  such  other 
and  similar  property."  Here  it  has  been  shown  that  the 
same  inherent  qualities  of  productiveness,  both  present  and 
prospective,  and  of  advantageous  location  for  commercial 
uses  were  present  in  the  other  property  purchased  by  the 
defendants  for  the  same  purposes,  and  to  complete  the  same 
plan  of  improvement  for  wliich  the  plaintiffs'  property  is  re- 
quired. 

In  the  Thompson  case  dissimilarities  appeared,  between  the 
property  purchased  and  the  property  sought  to  be  taken,  to 
such  an  extent  that  the  learned  judge,  who  delivered  the 
opinion  of  the  court,  was  constrained  to  observe  that  even 
under  the  rule  in  Massachusetts,  and  some  other  states,  which 
makes  the  admission  of  such  evidence  discretionary,  its  ex- 
clusion by  the  commissioners  was  a  proper  exercise  of  judicial 
discretion. 

This  case  has  been  pending  for  fifteen  years.  It  has  many 
special  and  anomalous  features.  Upon  a  simple  question  of 
value,  which  depends  for  its  determination  so  largely  upon 
the  opinion  of  men,  the  judgment  should  not  be  set  aside, 
except  for  the  most  cogent  reasons. 

We  do  not  find  in  the  voluminous  record  any  error  which 
we  may  not  disregard  under  the  rule  laid  down  for  our 
guidance  in  §  1003  of  the  Code,  and  the  judgment  must 
therefore  be  affirmed,  with  costs. 

All  concur,  except  Pbckham,  J.,  taking  no  part. 


NOTK. 

See  also  Matter  of  Thompson,  127  N.  Y.  463;  Huntington  r.  Attrill,  118 
Id.  366;  People  ex  reL,  Mayor,  etc.,  v.  McCarthy,  10  Id.  630;  Blanchard  v. 
K.  J.  Steamboat  Co.,  59  Id.  292. 
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Maby  F.  Constant  et  al.^  as  Executors,  etc.,  Respondents, 
V.  The  Uniyebsity  of  Rochester,  Impleaded,  etc..  Ap- 
pellant. 

Court  of  Appeals^  May  24,  1892. 

1.  Mortgage,    Beeording. — Under  the  provisions  of  the  statute,  making  a 

prior  unrecorded  mortgage  void  as  against  a  subsequent  mortgagee  in 
good  faith  and  for  a  valuable  consideration,  whose  mortgage  is  first  duly 
recorded,  the  fact  that  the  subsequent  mortgagee,  after  the  execution 
and  delivery  of  his  mortgage,  and  after  he  had  parted  with  the  consid- 
eration therefor,  but  before  it  was  recorded,  had  notice  of  the  prior 
mortgage,  does  not  a£Fect  the  priority  of  his  lien. 

2.  Principal  and  agent.    Knowledge, — Where  an  agent  recollected,  at  the 

time  he  received  for  his  principal  a  mortgage,  that  there  had  been  a 
prior  mortgage  upon  the  property,  but  honestly  believed  at  the  time 
that  it  was  or  had  been  satisfied,  although  mistaken  upon  that  point, 
the  subsequent  mortgagee  is  not  chargeable  with  knowledge  of  the  ex- 
istence of  such  prior  mortgage. 
8.  F^aud.    Presumption, — ^Where  the  natural  inference  from  the  proofs 
does  not  necessarily  lead  to  the  presimiption  of  a  fraudulent  intent,  bu' 
the  evidence  relied  upon  is  equally  as  consistent  with  innocence  as  w' 
wrong-doing,  that  construction  must  be  placed  upon  it  which  will 
onerate  the  party  implicated  from  a  dishonest  intent. 

Appeal  from  judgment  of  the  New  York  superior  court, 
general  term,  afiirming  judgment  in  favor  of  plaintiffs. 

Martin  TT.  Cooke^  for  appellant. 

John  E,  Parsons^  for  respondents. 

Maynard,  J. — The  prior  unrecorded  mortgage  of  plaint- 
iffs' testator  is  declared  by  statute  to  be  void  as  against  the 
defendant,  whose  subsequent  mortgage  was  first  duly  re- 
corded, provided  it  was  a  purchaser  in  good  faith  and  for  a 
valuable  consideration.  4  R.  S.,  8th  ed.,  2469,  §  1.  Upon 
a  former  appeal  in  this  case  it  was  held  that  the  defendant 
was  a  mortgagee  for  a  valuable  consideration.  Constant  v. 
University,  111  N.  Y.  607.  The  evidence  upon  that  subject 
in  the  present  record  is  not  materially  changed,  and  the 
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decision  there  made  must  control  the  disposition  of  that 
question  upon  this  review.  But  the  good  faith  of  defend- 
ant's purchase  is  sharply  assailed,  and  upon  that  issue  the 
plaintiffs  have  succeeded  in  the  courts  below.  When  ihe 
case  was  here  before,  that  question  also  received  elaborate 
consideration,  and  the  opinion  of  the  court  embodies  an 
exhaustive  examination  of  the  facts  and  of  the  law  appli- 
cable to  them.  For  the  purposes  of  this  decision,  it  is  only 
necessary  to  renstate  the  legal  propositions  then  enunciated. 
It  is  sought  to  destroy  the  defendant's  character,  as  a  pur- 
chaser in  good  faith,  by  showing  that  one  Deane,  who  acted 
as  its  agent  in  procuiing  the  execution  of  its  mortgage,  was, 
likewise  die  agent  of  Constant,  the  plaintiffs'  testator,  and 
as  such  agent  had  also  procured  the  execution  of  the  plaint- 
iffs' mortgage  some  eleven  months  previously,  and  had  re- 
tained it  in  his  possession,  and  must  have'  known  of  its  ex- 
istence when  the  defendant's  mortgage  was  executed.  It  is 
insisted  that  this  knowledge,  thus  acquired  while  acting  as 
the  agent  for  another  principal,  is  imputable  to  the  defend- 
ant, and  deprives  it  of  the  benefit  to  which  it  would  other- 
wise be  entitled  under  the  recording  act. 

Upon  this  point  this  court  upon  the  former  appeal,  after 
reviewing  the  uncontradicted  facts,  say  (p.  618)  :  **  All  these 
facts  would  tend  to  show  very  strongly  that  Deane  had  no 
recollection  whatever  of  the  existence  of  the  Constant  mort- 
gage as  an  existing  lien  at  the  time  he  took  the  mortgage  to 
the  university.  But  the  burden  is  upon  the  plaintiffs  to 
prove  clearly,  and  beyond  question,  that  he  did,  and  it  is  not 
upon  the  defendant  to  show  that  he  did  not  have  such 
recollection.  And  we  think  there  is  a  total  lack  of  evi- 
dence in  the  case  which  would  sustain  the  finding  that  Deane 
had  the  least  recollection  on  the  subject  at  the  time  of  the 
execution  of  the  University  mortgage.  Under  such  circum- 
stances we  think  it  impossible  to  impute  notice  to  the  Uni- 
versity, or  knowledge  in  regard  to  a  fact  which  is  not  proved 
to  have  been  possessed  by  its  agent.    If  such  knowledge  did 
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not  exist  in  Deane  at  the  time  of  his  taking  the  mortgage  to 
the  University,  then  the  latter  is  a  h<ma  fide  mortgagee  for 
value,  and  its  mortgage  should  be  regarded  as  a  prior  lien  to 
that  of  the  imrecorded  mortgage  of  Constant,  which  is  prior 
in  point  of  date.  The  plaintiffs  are  bound  to  show  by  clear 
and  satis&ctory  evidence  that  when  this  mortgage  to  the 
University  was  taken  by  Deane,  he  then  had  knowledge,  and 
the  fact  was  then  present  to  his  mind,  not  only  that  he  had 
taken  a  mortage  to  Constant  eleven  months  prior  thereto 
on  the  same  premises,  which  had  not  been  recorded,  but  that 
such  mortgage  was  an  existing  and  valid  lien  upon  the 
premises  which  had  not  been  in  any  manner  satisfied." 

We  have,  therefore,  only  to  consider  whether  this  failure 
of  proof  upon  the  first  trial  has  been  wholly  overcome  by  the 
evidence  given  upon  the  last  trial.  A  careful  comparison  of 
both  records  discloses  the  fact  that  thevonly  additional  testi- 
mony of  any  importance  was  given  by  the  witness  Squires, 
who  was  a  member  of  the  law  firm  of  Deane  &  Chamberlain, 
and  who  is  one  of  the  attorneys  for  the  plaintiffs  in  the  prose- 
cution of  this  suit.  The  transaction  which  he  narrates,  and 
upon  which  the  plaintiffs  especially  rely,  took  place  after  the 
defendant's  mortgage  had  been  executed  and  returned  to  the 
firm,  and  had  reference  to  the  transmission  of  the  mortgages 
to  the  register's  office  for  record. 

He  testified  that  after  the  execution  of  plaintiffs'  mortgage 
it  had  been  kept  in  the  box  of  unrecorded  mortgages  by  the 
direction  of  Deane,  and  that  frequently,  when  there  was  a 
lull  in  the  business  of  the  office,  and  as  often  as  three  or  four 
times  a  month,  the  contents  of  this  box  would  be  gone  over, 
and  as  the  mortgages  were  taken  up,  one  by  one,  Deane 
would  indicate  whether  they  should  be  recorded  or  not,  and 
that  the  plaintiffs'  mortgage  was  always  included  in  the 
package  so  examined  and  among  those  left  unrecorded ;  and 
that  upon  January  11,  1884,  after  the  defendant's  mortgage 
had  been  executed  and  returned  to  his  possession,  he  again 
called  Deane's  attention  to  the  plaintiffs'  mortgage,  and  asked 
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him  whether  it  should  be  recorded  or  not.  Deane  replied  in 
the  negative,  and  directed  the  defendant's  mortgage  to  be 
recorded,  which  was  done  on  the  same  day.  At  the  same 
time  he  prepared,  under  the  direction  of  Deane,  for  the  use 
and  information  of  the  mortgagor,  a  statement  showing  what 
disposition  had  been  made  of  the  sum  of  $9,000,  the  loan  of 
which  was  the  consideration  of  the  defendant's  mortgage. 
This  statement  shows  that  $6,325  was  used  for  the  satisfac- 
tion of  the  plaintiffs'  mortgage  and  interest ;  $198.50  for  fees 
and  commissions,  including  $3  for  drawing  a  satisfaction 
piece  of  plaintiffs'  mortgage  and  $1  for  filing,  and  that  the 
balance  of  $2,476.50  was  credited  to  the  mortgagor  upon  an 
account  which  she  had  with  Deane. 

There  can  be  no  question  that  this  occurred  after  the 
defendant's  mortgage  had  been  executed  snid  its  rights  as  a 
mortgagee  had  become  fixed.  Squires  so  testifies  upon  his 
direct  examination,  and  in  response  to  an  inquiry  by  the 
trial  court,  he  says  that  the  direction  not  to  record  the  plaint- 
iffs' mortgage  was  given  upon  the  same  day  on  which  the 
University  mortgage  was  recorded  and  in  connection  with 
the  question  of  sending  the  University  mortgage  to  record. 
But  it  is  not  suflScient  to  postpone  the  lien  of  defendant's 
mortgage  that  it  received  notice  of  the  existence  of  plaintiffs' 
unrecorded  mortgage  before  its  mortgage  had  been  placed 
upon  record.  It  could  not  be  affected  by  such  notice  unless 
it  came  to  its  knowledge  or  that  of  its  agent  before  its  mort- 
gage was  executed,  or  it  had  parted  with  the  consideration 
of  it.  Story's  Eq.,  §  400J,  10th  ed. ;  Jones  on  Mortgages, 
§581. 

It  may,  however,  be  assumed  that  Deane,  at  the  time  of 

the  execution  of  the  defendant's  mortgage,  did  recall  the 
fact  of  the  execution  of  the  plaintiff's  mortgage,  and  had 
present  knowledge  of  the  existence  of  that  instrument,  yet, 
we  think,  there  is  no  sufficient  proof  to  be  found  in  the  re- 
cord to  sustain  a  finding  that  he  knew,  or  believed,  that  such 
mortgage  was  an  existing  and  valid  lien  upon  the  premises. 
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which  had  not  been  in  any  manner  satisfied.  On  the  con- 
trary, the  evidence  of  Squires,  when  read  in  connection  with 
the  other  proofs,  not  only  fails  to  support  any  such  finding 
but,  when  properly  construed,  leads  to  the  conclusion  that 
when  Deane  took  the  University  mortgage  from  the  Mehens, 
he  regarded  the  plaintiffs'  mortgage  as  satisfied,  and  had 
sufiicient  grounds  for  so  regarding  it.  With  respect  to  the 
situation  at  that  time,  there  is  no  conflict  in  the  testimony. 
Deane,  as  the  agent  of  Mrs.  Mehen,  had  negotiated  a  loan  of 
#86,000  upon  four  lots  on  One  hundred  and  seventh  street, 
in  which  she  had  the  equity  of  redemption.  To  effect  this 
loan  all  prior  incumbrances  had  to  be  extinguished,  and 
among  them  two  mortgages  for  $9,000  each  held  by  the  Uni- 
versity. Deane  had  procured  from  the  University  satisfac- 
tion pieces  of  these  mortgages,  and  on  Januaiy  10th  the 
transaction  had  been  closed  and  $27,782  had  been  received 
by  Mrs.  Mehen  in  a  cheek  payable  to  her  order,  which  was 
endorsed  by  her  to  Deane  and  deposited  by  him  to  his  credit 
in  a  bank  account  kept  in  his  name  as  trustee.  On  the  same 
day  he  wrote  to  the  defendant  enclosing  a  check  for  the  in- 
terest and  informing  it  that  the  mortgages  had  been  paid  off, 
and  that  the  principal  sura  would  be  re-invested  in  two  mort- 
gages dated  January  11th,  upon  two  other  lots  belonging  to 
Mrs.  Mehen  on  Lexington  Ave.  The  next  day  these  mort- 
gages were  executed ;  the  bonds  and  insurance  policies  sent 
to  the  defendant  and  the  mortgage  to  the  register's  oflSce  for 
record.  One  of  these  mortgages  was  upon  the  same  premises 
as  plaintiffs'  mortgage.  The  transaction  was  nothing  less 
than  a  loan  of  $9,000  of  the  defendant's  money  to  Mrs.  Mehen 
by  D<jane,  as  agent  of  the  University.  In  what  -way  did 
Mrs.  Mehen  receive  the  benefit  of  this  loan  ?  First,  by  a 
payment  to  Deane  as  the  agent  of  Constant,  of  the  sum 
of  $6,325  in  satisfaction  of  the  plaintiffs'  mortgage,  and, 
secondly,  by  a  credit  in  her  account  with  Deane  for  the  balance 
after  deducting  the  fees  and  commissions  of  the  attorneys. 

It  cannot  be  doubted  that  this  was  a  good  payment  in  law 
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of  the  Constant  mortgage.  Deane,  as  his  agent,  had  author- 
ity to  receive  it.  It  is  shown  that  he  had  received  payment 
of  many  similar  securities  for  Constant,  and  had  invested  and 
reinvested  moneys  for  him  to  the  amount  of  over  one  million 
dollars.  Deane  and  Squires  gave  Mrs.  Mehen  a  written  state- 
ment showing  that  $6,325  of  the  consideration  of  the  defend- 
ant's mortgage  had  been  appropriated  to  the  payment  and 
satisfaction  of  the  plaintiffs' mortgage  and  they  required  her, 
through  her  attorney  in  fact,  to  sign  a  receipt  to  the  effect 
that  she  had  received  that  amount  on  account  of  the  loan 
made  by  the  defendant  upon  its  mortgage,  through  the  sat- 
isfaction of  the  plaintiffs'  mortgage,  and  to  certify  to  the  cor- 
rectness of  the  statement. 

The  entire  transaction  may  be  thus  concisely  stated :  of 
the  $27,000  received  by  Deane  from  the  One  hundred  and 
seventh  street  mortgage,  $18,000  belonged  to  the  University; 
of  this  $9,000  were  loaned  to  Mrs.  Mehen  on  the  Lexington 
Avenue  lot  in  question.  Of  this  amount  Mrs.  Mehen  paid 
to  Deane  as  the  agent  of  Constant  the  sum  required  to  satisfy 
his  mortgage.  The  case  shows,  and  the  trial  court  has  found, 
that  on  January  11th  over  $23,000  were  in  the  hands  of 
Deane  and  at  the  close  of  the  day  over  $9,000  remained  of 
the  proceeds  of  the  loan  upon  the  One  hundred  and  seventh 
street  property ;  so  that  he  had  at  no  time  on  that  day  less 
to  his  credit  in  the  trustee  account  than  the  amount  of  de- 
fendant's mortgage. 

It  makes  no  difference  whether  Deane  actually  paid  the 
money  to  Constant.  There  was  a  long  and  complicated  ac- 
count between  them,  involving  a  large  number  of  transactions 
and  investments,  and  upon  which  there  was  a  balance  due 
Constant  of  over  $200,000,  including  the  amount  of  plaint- 
iffs' mortgage.  Financial-  embarrassments  and  misfortunes, 
which  inevitably  follow  the  business  methods  which  this  re- 
cord discloses,  soon  rendered  Mr.  Deane  powerless  to  meet 
his  liabilities,  or  else  there  would  have  been  no  occasion  for 
this  controversy. 
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It  is  evident  that  Deane  regarded  the  mortgage  as  paid. 
He  testifies,  ^^  that  after  the  closing  of  the  loan  upon  defend- 
ant's mortgage  I  understood  that  the  money  represented  by 
plaintiffs'  mortgage  remained  in  my  hands  for  investment." 
It  was  deposited  in  his  account  as  trustee,  where  he  tells  us 
all  the  moneys  belonging  to  Constant,  which  came  into  his 
hands  for  investment  or  reinvestment,  were  deposited.  We 
have  looked  in  vain  through  the  record  for  some  explanation 
of  this  trustee  account.  It  does  not  appear  whether  it  was  an 
account  kept  by  him  as  trustee  of  funds  received  from  Con- 
stant alone,  or  from  other  parties,  or  whether  it  was  a  general 
account,  in  which  all  moneys  received  by  him  in  a  fiduciary 
capacity,  from  any  source,  were  credited.  A  satisfaction 
piece  of  the  mortgage  was  also  prepared  at  the  time  by 
Deane's  direction,  and  after  his  assignment  the  mortgage  and 
the  unexecuted  satisfaction  piece  were  found  in  the  box  in 
which  the  satisfied  mortgages  were  kept.  It  is  further  ap- 
parent that  Squires  himself  construed  the  transaction  of  Jan- 
uary 11th  as  a  payment  of  plaintiffs'  mortgage.  He  testifies 
that,  as  one  reason  why  he  asked  Deane  whether  the  plaint- 
iffs' mortgage  should  be  recorded,  he  supposed  it  ought  to  be 
recorded  and  satisfied ;  and  that  the  statement  for  Mrs.  Me- 
hen,  in  which  the  mortgage  w^  described  as  satisfied  out  of 
the  proceeds  of  the  University  mortgage,  was  made  primarily 
as  a  matter  of  book-keeping  for  Mr.  Deane's  accounts.  The 
reasonable  inference  is,  that  upon  Deane's  books  the  plaint- 
iffs' testator  was,  or  was  to  be,  credited  with  the  amount  of 
his  mortgage,  otherwise  the  statement  would  be  of  no  value 
for  the  purposes  of  book-keeping. 

On  May  22d,  after  Deane's  failure,  the  defendant's 
treasurer  addressed  a  confidential  letter  to  Squires,  referring 
to  its  mortgage  and  requesting  full  information  in  regard  to 
it,  and  to  its  present  condition,  and  any  other  facts  the  de- 
fendant ought  to  know  about  the  property  and  its  mortgage. 
Squires  replied  on  the  28th,  stating  that  the  mortgage  was 
still  in  force,  but  that  the  house  was  in  an  unfinished  condi- 
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Hon,  and  giving  other  items  of  information ;  but  saying  noth- 
ing about  the  existence  of  a  prior  mortgage.  If  he  then 
believed  that  there  was  such  a  mortgage  outstanding,  it 
would  seem  to  have  been  the  most  important  fact  which  he 
could  have  communicated  to  the  defendant  upon  the  subject 
of  its  inquiry*  He  again  wrote  on  June  23d,  stating  many 
details  in  regard  to  the  mortgage  and  the  advisability  of 
foreclosure  ;  but  made  no  reference  to  plaintiffs*  mortgage. 

There  is  also  proof  in  the  case  that  Constant  understood 
the  mortgage  had  been  paid  to  Deane,  and  that  he  was  liable 
to  account  for  the  proceeds.  Deane  testifies  that  in  the 
spring  of  1884  he  told  him  what  had  been  done  with  reference 
to  this  mortgage,  and  he  expressed  his  satisfaction  with  it. 
Afterwards,  Constant  prepared  a  statement  of  his  account 
against  Deane,  which  included  the  amount  of  the  mortgage, 
and  was  made  subsequent  to  the  assignment  and  with  a  view 
to  a  po^ible  arrangement  for  the  liquidation  of  all  of  his 
liabilities.  He  frequently  asked  Deane  if  he  had  reinvested 
the  amount  of  the  Mehen  mortgage,  and  was  told  that  he 
had  not  yet  found  a  place  for  it. 

Constant  had  other  mortgages  executed  by  the  Mehens, 
upon  which  foreclosure  suits  were  brought  in  the  fall  of  1884, 
and  about  the  time  defendant  brought  suit  to  foreclose  it» 
mortgage,  but  no  attempt  was  then  made  to  foreclose  this 
mortgage  and  defendant  had  no  intimation  from  Constant 
that  he  claimed  it  was  a  prior  lien,  until  January,  1885,  three 
days  before  the  sale  under  the  foreclosure  of  defendant's  mort- 
gage,  when  it  received  a  letter  from  Constant's  attorney  in 
this  action,  stating  that  he  held  a  mortgage  upon  this  property 
which  had  never  been  paid  and  that  he  had  been  advised  by 
his  counsel  that  it  was  a  prior  lien  to  the  University  mort- 

gage- 
It  is  a  fact  of  some  importance  that  plaintiffs'  mortgage 

was  intended  to  be  only  a  temporary  lien  upon  the  property. 

It  was  what  was  known  as  *^  a  builder's  mortgage,"  that  is,  a 

mortgage  given  upon  an  unimproved  lot  upon  which  the 
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mortgagor  proposed  to  erect  a  building.  No  money  was 
advanced  at  the  time  of  its  execution,  but  the  amount  of  the 
consideration  was  to  be  advanced  from  time  to  time  as  the 
work  progressed.  It  fell  due  in  four  months  and  it  was  the 
expectation  of  the  parties  that  it  would  then,  or  shortly  there- 
after, be  replaced  by  a  permanent  loan  ;  precisely  what  was 
done  by  the  execution  of  the  defendant's  mortgage,  if,  as  it 
contends,  the  plaintiffs^  mortgage  was  then  satisfied. 

There  are  many  other  circumstances  which  are  in  harmony 
with  the  view  that  Deane  regarded  the  Constant  mortgage 
satisfied  at  the  time  he  took  the  University  mortgage,  and 
which  are  irreconcilable  with  the  claim  that  he  then  believed 
that  the  plaintiffs'  mortgage  was  an  outstanding  and  valid 
incumbrance  upon  the  property  described  in  it. 

It  is  to  be  observed  that  this  court  held  on  the  former 
appeal,  that  if  Deane  ^^  recollected  that  there  had  been  such 
a  mortgage,  but  honestly  believed  it  was,  or  had  been  satis- 
fied, then,  although  mistaken  upon  that  point,  the  University 
could  not  be  charged  with  knowledge  of  the  existence  of  such 
mortgage." 

Whatever  differences  of  opinion  there  may.be  as  to  the 
effect  of  the  transactions  of  January  10th  and  11th  in  operat- 
ing to  extinguish  the  lien  of  plaintiffs'  mortgage,  we  think 
it  is  conclusively  shown  that  Deane  then  regarded  it  as  satis- 
fied. There  is  at  least  an  entire  absence  of  that  clear  and 
satisfactory  proof  which  this  court  has  declared  it  is  necessary 
for  the  plaintiffs  to  furnish  in  order  to  uphold  a  finding  that 
he  did  not  honestly  entertain  such  a  belief. 

There  is  also  a  rule  of  evidence  which  should  have  some 
weight  here.  If  Deane  and  Squires  knew,  or  believed,  that 
the  plaintiffs'  mortgage  would  be  a  valid  lien  upon  this 
property  after  the  execution  of  the  defendant's  mortgage, 
then  they  conspired  to  do  a  great  wrong.  They  committed 
a  palpable  fraud  upon  Mrs.  Mehen  and  upon,  at  least,  one  of 
the  parties  to  this  action.  It  has  been  repeatedly  held  by 
this  court  that  where  the  natural  inference  from  the  proofs 
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made  does  not  necessarily  lead  to  the  presumption  of  a  fraudu- 
lent intent,  but  the  evidence  relied  upon  is  equally  as  con- 
sistent with  innocence  as  with  wrong-doing,  that  construction 
must  be  placed  upon  it  which  will  exonerate  the  party  im- 
plicated from  a  dishonest  intent.  Morris  v.  Talcott,  96 
N.  Y.,  100  ;  Shultz  v.  Hoagland,  86  id.,  464.  This  would  be 
the  rule  upon  the  trial  of  an  action  in  which  the  rights  of 
Deane  and  Squires  were  directly  involved.  Much  stronger 
reasons  exist  for  its  application  where  the  rights  of  others 
depend  upon  the  quality  of  their  acts.  They  may  have 
misapprehended  the  legal  status  of  the  plaintiffs'  mortgage, 
but  the  evidence  fails  to  show  that  they  understood  or  be- 
lieved that  it  was  an  existing  lien  upon  the  property  when 
the  defendant's  mortgage  was  executed. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event  of  the  action. 

Earl,  Ch;  J.,  Finch  and  Pbckham,  JJ.,  concur ;  An- 
drews, Gray  and  O'Brien,  JJ.,  dissent. 


Note. 

As  to  the  effect  of  agent*  s  knowledge,  see  Constant  v.  Univenity  of  Roches- 
ter, 111  N.  Y.  604;  Cox  v.  Pearce,  112  Id.  637;  Shipman  n.  Bank  of  State 
of  New  York,  126  Id.  318;  Slatterly  v.  Schwannecke,  118  Id.  543;  Holden  o. 
N.  Y.  &  £.  Bk.  72  Id.  286;  Cragie  v.  Hadley,  99  Id.  131;  Welsh  v. 
German  American  Bk,  73  Id.  434;  Atlantic  State  Bk.  o.  Savory,  82  Id.  291. 
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AiiEXAiTOBR  S,  TxTBNER,  Respondent,  v.  William   W. 

Weston  et  al.^  Appellants. 

Court  cf  AppeaUi  May  24, 1892. 

1.  Appeal.    Question  of  Law, — ^An  exception  is  essential  to  enable  an 

appellant  to  raise,  in  the  court  of  appeals,  the  question  that  any  finding 
of  fact  is  unsupported  by  the  evidence. 

2.  Same. — The  exceptions  in  form  should  be  directed  at  some  distinct  and 

separate  proposition  found  by  the  referee  or  court,  or  at  some  part  of 
it,  in  such  a  way  as  to  enable  the  appellate  court  to  understand  clearly 
what  particular  fact  found  is  cliallenged. 

S,  Accounting.  Joint  Enterprise. — Where,  in  an  action  for  an  accounting 
between  parties  engaged  in  a  joint  enterprise,  the  defendants  claimed 
on  the  trial  an  amount  to  be  due  to  them  on  an  individual  account  be- 
tween them  and  the  plaintifif,  not  connected  with  the  joint  enterprise, 
but  the  matter  was  not  pleaded  as  a  counterclaim,  nor  any  mention 
thereof  was  made  in  the  answer,  though  some  evidence  was  given  there- 
on incidently,  but  not  with  a  view  of  asserting  it  by  way  of  defense, 
the  refusal  of  the  referee  to  make  any  findings  in  regard  thereto  was 
held  not  to  be  error. 

4.  Same. — The  rights  and  obligations  of  the  parties  to  a  joint  enterprise 
are  to  be  determined  and  adjusted  upon  the  rules  and  principles  appli- 
cable to  partnership  transactions. 

Appeal  from  judgment  of  the  supreme  court,  general  tenn, 
fifth  department,  affirming  judgment  in  favor  of  plaintiff 
against  defendants,  entered  upon  the  report  of  a  referee. 

D.  jET.  BoUes,  for  appellants. 

Moswell  R.  Mo8S^  for  respondent. 

■ 

O'Brien,  J. — The  appeal  book  in  this  case  contains  the 
record  of  a  long  and  expensive  litigation,  important  to  the 
parties  on  account  of  the  large  amount  involved,  but  which. 
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in  the  end,  turned  almost  entirely  upon  the  disposition  of 
questions  of  fact.  Those  questions  seem  to  have  received 
careful  consideration,  in  the  first  instance  from  the  learned 
referee  who  tried  the  cause,  and  subsequently  at  the  general 
term.  The  evidence  was  conflicting,  and  the  findings  of 
fact  sustain  the  legal  conclusions  upon  which  the  judgment 
is  based.  The  powers  of  this  court  in  such  a  case  are  limited 
to  a  review  of  questions  of  law  raised  by  proper  exceptions  to 
some  decision  or  ruling  at  the  trial. 

It  is  quite  doubtful  whether  the  record  presents  any  ques- 
tion for  this  court  except  the  sufficiency  of  the  findings  of 
fact  to  support  the  legal  conclusions.  There  is  no  state- 
ment that  the  case  contains  all  the  evidence,  and  it  is  claimed 
that  there  is  no  proper  exception  to  any  finding  of  fact. 
The  latter,  at  least,  is  essential  to  enable  the  defendants  to 
raise  the  question  of  law  here  that  any  of  the  findings  are 
unsupported  by  evidence.  Porter  v.  Smith,  107  N.  Y.  681 ; 
Brayton  v.  Sherman,  119  N.  Y.  623  ;  Aldridge  v.  Aldridge, 
120  N.  Y.  614 ;  Travis  v.  Travis,  122  N.  Y.  449. 

Exceptions  appear  in  the  case  to  the  referee's  report, 
which  were  filed,  but  they  are  aimed  at  his  legal  conclusions, 
although  there  is  blended  with  some  of  them  matters  of  fact 
and  argument.  It  is  exceedingly  difficult  to  say  just  what 
propositions  of  fact  found  by  the  referee  it  was  intended  to 
question.  Without  holding  now  that  the  defendant  is 
precluded  in  this  court  from  raising  the  question  that  any 
of  the  findings  are  without  evidence  to  support  them,  it  is 
proper  to  suggest  that  this  practice  is  not  to  be  encouraged. 
The  exceptions  in  form  should  be  directed  at  some  distinct 
and  separate  proposition  found  by  the  referee  or  court,  or  at 
some  part  of  it,  in  such  a  way  as  to  enable  the  appellate 
court  to  understand  clearly  what  particular  fact  found  is 
challenged.     Daniels  v.  Smith,  130  N.  Y.  696. 

In  August,  1863,  the  plaintiff  and  one  Ross,  and  the  de- 
fendants, who  were  partners,  became  the  owners  of  a  large 
tract  of  timber  land  in  Pennsylvania  from  which  logs  and 
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timber  could  be  floated  down  the  Allegany  riyer  to  the  de- 
fendants' saw  mills  in  this  atate.  The  plaintiff  and  Ross 
acquired  the  one-half  interest  in  the  lands  and  the  defend- 
ants, as  partners,  the  other  half.  The  respective  owners 
then  agreed  that  the  defendants  should  cut  the  timber,  drive 
it  to  their  mills,  and  there  manufacture  it  into  timber  and 
shingles,  sort,  pile  and  properly  care  for  the  same  in  order  to 
prepare  it  for  market  and  then  to  sell  it.  They  were  to 
superintend  the  work  in  all  its  parts  and  the  sales  for  the 
best  interest  of  all  interested,  and  for  manufaicturing  the 
lumber  and  shingles  were  to  charge  and  receive  what  their 
services  were  reasonably  worth  at  the  time.  The  plaintiff 
and  his  partner  were  to  bear  one-half  of  the  cost  of  produc- 
ing the  lumber  and  the  defendants  the  balance.  The  net 
profits  derived  from  the  sale  of  the  lumber  and  shingles  were 
to  be  divided  equally  between  the  defendants'  firm  and  the 
plaintiff  s.  The  defendants  immediately  entered  upon  the 
performance  of  this  agreement  and  continued  in  its  perfor- 
mance, rendering  to  the  plaintiff  and  Ross  a  statement  each 
year  of  the  expenses  and  sales.  In  the  year  1869  the  plaint- 
iff by  transfer  from  Ross  became  the  sole  owner  of  the  one- 
half  interest*  In  the  original  agreement  the  parties  had  des- 
ignated their  joint  enterprise  and  business  by  the  term  '^  5 
Lumber,"  and  after  the  transfer  by  Ross  to  the  plaintiff  the 
business  was  conducted  under  the  same  name  and  in  the 
same  way,  except  that  the  annual  statements  were  made  out 
and  delivered  to  the  plaintiff  until  about  the  year  1878,  when 
the  business  was  substantially  finished.  The  plaintiff  claimed 
that  since  1869  a  large  amount  of  the  lumber  and  shingles 
produced  from  the  land  and  which  was  the  joint  property 
of  the  parties,  had  not  been  accounted  for  by  the  defendants, 
and  brought  this  action  to  dissolve  the  partnership  and  for 
an  accounting.  The  answer  puts  in  issue  all  the  allegations 
of  the  complaint  in  regard  to  a  failure  on  the  part  of  the  de- 
fendants to  account  for  the  proceeds  of  the  undertaking,  and 
'also  demands  that  an  accounting  be  had. 
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Besides  the  facts  already  stated,  the  referee  found  that  the 
total  amount  of  pine  lumber  taken  from  the  tract  since  1869 
and  manufactured,  and  for  tlie  manufacture  of  which  the 
defendants  had  charged  and  had  been  allowed,  was  31,625,- 
284  feet,  and  the  total  amount  sold  by  them,  and  for  which 
they  had  rendered  an  account  to  the  joint  concern,  was  24,- 
832,097  feet.  That  the  amount  on  hand  unsold  was  92,655 
feet,  leaving  a  deficiency  between  the  amount  manufactured 
and  the  amount  accounted  for  as  sold  and  on  hand  of  6,700,- 
530  feet.  That  the  natural  and  ordinary  waste  and  shrink- 
age arising  from  defective  logs,  breakage,  errors  in  measure- 
ments and  inaccurate  accounts  rendered  by  the  sawyers  and 
from  all  other  causes,  naturally  and  usually  incident  to  the 
manufacture,  shipping  and  sale  of  such  lumber,  did  not  ex- 
ceed 3,700,530  feet,  and  that  the  defendents  had  received  and 
appropriated  the  balance  of  3,000,000  feet  or  had  the  benefit 
thereof  and  were  chargeable  with  its  value  found,  to  be  $20.14 
per  thousand  feet.  There  is  no  dispute  as  to  the  discrep- 
ancy above  stated  between  the  defendants'  statements  of 
charges  for  lumber  sawed  or  manufactured  and  for  lumber 
sold  and  credited.  The  substantial  element  of  the  contro- 
versy was  whether  these  facts  and  the  other  facts  established, 
proved,  or  tended  to  prove,  that  the  defendants  were  liable 
for  the  deficiency,  if  such  in  fact  existed.  The  referee  held 
that  the  defendants  should  be  charged  in  the  accounting 
with  this  deficiency.  The  judgment  is  made  up  of  this 
large  item  and  three  smaller  ones  as  to  which  there  is  really 
no  dispute,  namely,  shingles,  hardwood  lumber  and  a  balance 
received  from  the  sale  of  a  small  parcel  of  the  land.  None 
of  the  numerous  exceptions  taken  during  the  progress  of 
the  trial  have  been  argued  and  the  requests  referred  to,  so 
far  as  they  were  material  and  refused  by  the  referee,  were 
not  predicated  upon  testimony  that  can  be  said  to  be  with- 
out conflict,  and  hence  they  present  no  question  here.  The 
argument  of  the  learned  counsel  for  the  defendants  is  directed 
substantially  to  three  propositions,  which  will  be  briefly* 
noticed. 
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1.  He  contends  that  the  evidence  did  not  warrant  the 
finding  that  the  defendants  had  appropriated  to  their  own 
nse  three  million  feet  of  pine  lumber.  If  it  had  been  shown 
that  any  part  of  the  lumber  produced  from  the  tract  had 
been  distroyed,  lost  or  stolen,  the  question  then  might  arise 
as  to  how  far  the  defendants  were  liable  for  it,  but  as  no 
question  of  that  kind  is  raised  or  suggested  we  cannot  per- 
ceive how  it  is  material  to  determine  the  degree  of  care 
which  the  defendants  were  bound  to  Zeroise  or  the  degree 
of  negligence  for  which  they  might  in  such  case  be  respon- 
sible. The  defendants  were  held  liable  upon  the  theory  that 
they  had  received  the  lumber  themselves,  and  the  proceeds 
thereof  went  into  their  business,  and  they  had  the  benefit  of 
it.  It  is  not  material  whether  this  resulted  from  design  or 
otherwise,  though  the  referee  in  his  opinion  shows  how  it 
might  have  and  probably  did  occur  without  any  dishonesty 
on  the  part  of  the  defendants.  The  logs  and  lumber  were 
mingled  with  other  logs  and  lumber  and  the  accounts  were 
kept  in  such  a  way  that  mistakes  probably  occurred  whicli, 
in  such  a  large  business  as  the  defendants  were  transacting, 
during  so  many  years,  might  account  for  the  deficiency. 
However  that  may  be,  the  evidence  of  the  discrepancy,  as 
to  which  there  was  no  dispute,  followed  by  the  testimony  of 
expert  and  other  witnesses  as  to  what  percentage  of  the  bills 
for  sawing  should  be  deducted  on  account  of  waste,  breakage 
and  the  other  causes  mentioned,  in  order  to  determine  the 
true  amount  of  merchantable  lumber,  with  the  other  facts 
>and  circumstances  shown,  was  sufiicient  to  warrant  the  find- 
ings. Prior  to  1869,  the  diflEerence  between  the  bills  for 
manufacturing  and  the  statement  of  sales  was  comparatively 
trifling.  How  far  that  was  due  to  a  dijEference  in  the  quality 
of  the  timber  was  for  the  referee  to  decide  in  giving  the 
circumstance  proper  weight.  But  he  could  avail  himself 
not  only  of  the  experience  of  six  years  of  this  same  business 
but  the  experience  of  witnesses  generally  familiar  with  the 
isubject.    It  would,  we  think,  be  impossible  to  hold  that 
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this  feature  of  the  case  presented  a  question  of  law.  It  was 
essentially  one  of  fact.  It  is  not  importiftnt  to  define  the 
precise  legal  relations  which  the  plaintiff  and  defendants 
sustained  to  each  other  in  the  business.  If  not  strictly  a 
partnership,  it  was  certainly  a  joint  enterprise,  and  the  rights 
and  obligations  of  the  parties  are  to  be  determined  and  ad- 
justed upon  the  rules  and  principles  applicable  to  partner- 
ship transactions. 

2.  It  is  urged  that  the  referee  erred  in  refusing  to  allow 
an  account  of  some  $17,000  claimed  to  be  due  by  the  plain- 
tiff to  the  defendants.  The  referee  made  no  finding  in  regard 
to  it,  and  the  only  question  here  is  whether  it  was  error  in 
refusing  to  find  upon  that  subject.  It  was  not  claimed  that 
this  account,  whatever  its  nature  or  amount,  constituted  any 
part  of  the  assets  of  the  joint  concern.  It  was  an  individual 
claim  of  the  defendants.  It  was  not  pleaded  as  a  counter- 
claim, and  no  mention  is  made  of  it  in  the  answer.  There 
is  some  proof  in  the  redord  in  regard  to  it,  but  it  seems  to 
have  come  in  incidentally  and  not  with  a  view  of  asserting 
it  by  way  of  defense  in  this  action,  as  is  to  be  inferred  from 
the  opinion  of  the  referee.  The  defendants  can  maintain  an 
action  upon  this  claim,  and  it  appears,  from  the  briefs  sub- 
mitted that  one  is  now  pending  to  offset  the  amount  of  it 
against  the  judgment  in  this  case.  As  the  judgment  of  the 
referee  should  have  been  and  was  rendered  seetmdwm  allegata 
et  probata^  we  do  not  think  his  refusal  to  find  with  respect 
to  this  individual  claim  was  error. 

3.  In  the  accounting  the  referee  credited  tiie  joint  con-v 
cem  with  $38,648.76,  the  value  of  a  large  quantity  of  pine 
lumber  which  belonged  to  it.  The  defendants  claim  that  it 
was  sold  to  them  by  the  plaintiff  for  $38,117.01,  and  they 
credited  that  amount  to  the  concern,  and  it  is  urged  that  the 
referee  erred  in  allowing  more.  The  evidence  on  this  ques- 
tion was  substantially  this.  In  1877,  and  after  the  plaintiff 
had  made  a  claim  on  account  of  the  deficiency,  there  was  a 
lai^e  amoxmt  of  lumber  on  hand.    By  consent  of  the  parties 
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its  amount  and  value  were  determined  by  two  men  selected 
for  that  purpose.  Subsequently  negotiations  passed  between 
them  for  a  sale  of  the  lumber,  and  at  tlie  request  of  the  plain- 
tiff the  defendants  submitted  to  him  figures  representing  the 
price  they  would  give  or  take,  which  were  consi4erably  less 
than  the  value  as  fixed  by  the  two  persons  selected. 

The  defendants,  without  the  plaintiffs  consent,  appropriated 
the  lumber  as  their  own,  and  credited  it  at  the  figures  they 
had  submitted  to  the  plaintiff.  The  plaintiff  had,  prior  to 
this  time,  notified  the  defendants  that  he  was  not  able  to  pur- 
chase so  large  an  amount  of  lumber,  and  the  referee  has  found, 
upon  sufScient  evidence,  that  the  plaintiff  never  assented  to 
a  sale  or  appropriation  by  the  defendants  of  the  lumber  at 
the  price  credited,  and  he  charged  them  with  what  he  found 
to  be  its  value  upon  the  evidence.  The  offer  of  the  defend- 
ants not  having  been  accepted  by  the  plaintiff,  but  in  fact 
refused,  no  contract  of  sale  was  consummated.  There  is  no 
ground  upon  which  we  can  disturb  the  finding  on  this  branch 
of  the  case. 

The  judgment  should  be  affirmed,  with  costs.  ' 

All  concur. 


Note. 

Ajb  to  findings  of  fa«st  immipported  by  the  evidence,  see  Heftly  o.  Clark, 
120  N.  Y.  642;  Kennedy  v.  Porter,  109  Id.  520. 
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Pbtbr  Grant,  Respondent,  v.  The  Pennsylvania  and 
New  Yobk  Canal  and  Railroad  Company,  Appel- 
lant. 

Court  of  Appeals^  May  24,  1802. 

Negligence.  Cause. — ^Where,  in  an  action  for  personal  injuries,  there  are 
two  or  more  possible  causes  of  an  injiuy,  for  one  or  more  of  which  the 
defendant  is  not  responsible,  the  plaintiff,  in  order  to  recover,  must 
show  by  evidence  that  the  injury  was  wholly  or  partly  the  result  of  that 
cause  which  would  render  the  defendant  liable.  If  the  evidence  in  the 
case  leaves  it  just  as  probable  that  the  injury  was  the  result  of  one 
cause  as  the  other,  the  plaintiff  cannot  recover. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
fifth  department,  affirming  judgment  in  favor  of  plaintifiE. 

Frank  P.  Taher^  for  appellant. 

Charles  M.  Baker ^  for  respondent. 

Per  Curiam. — The  difficulty  with  the  plaintifiTs  case  is 
that  it  lacks  proof  that  the  injury  was  caused  by  any  defec- 
tive appliance.  The  case  is  barren  of  any  evidence  that  the 
drawhead  which  ^oke  was  defective  in  such  a  manner  as  to 
involve  liability  to  plaintijff  on  the  part  of  the  defendant. 
It  may  have  broken  on  account  of  a  latent  defect  in  the  iron 
which  no  inspection  would  have  reached.  Whether  it  did 
or  not  we  do  not  know  and  there  is  no  evidence  upon  the 
subject.  No  facts  are  shown  from  which  the  cause  of  the 
accident  can  be  more  than  guessed  at.  There  is  food  for 
speculation  or  wonder,  but  there  is  no  evidence  as  to  the 
cause. 

Regarding  the  alleged  defect  in  the  drawbar  on  the  locomo- 
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live,  the  evidence  is  very  light  that  the  small  deviation  from 
a  straight  line  constituted  a  defect  at  all.  It  was  but  an 
inch  or  an  inch  and  a  half  in  three  feet,  and  the  only  evidence 
on  the  subject  on  the  part  of  the  plaintiff  showed  there  was 
no  difficulty  in  coupling  the  drawbar  to  the  drawhead  of  a 
car,  excepting  on  a  curve.  After  the  accident  the  cast  iron 
head  of  the  drawhead  where  the  link  goes,  and  to  wliich  a 
bolt  is  attached,  was  found  broken  and  lying  in  front  of  tlie 
engine  and  attached  to  the  drawbar  thereof.  These  two 
facts  constitute  all  the  plaintiffs  evidence  as  to  the  cause 
of  the  accident.  We  may  speculate  and  wonder  whether  the 
accident  was  or  was  not  caused  by  this  alleged  defect  in  the 
drawbar  and  whether  by  reason  of  this  slight  bend  it  did  not 
unduly  press  against  the  drawhead  and  thus  cause  the  frac- 
ture of  the  latter,  but  there  is  nothing  in  the  case  that  would 
permit  us  to  exchange  our  speculation  or  wonder  for  a  belief 
formed  upon  the  evidence.  If  the  accident  occurred  by  rea- 
son of  a  latent  defect  in  the  drawhead  of  the  car,  the  defend- 
ant would  not  be  liable  in  this  case  if  it  had  employed  com- 
petent persons  to  build  the  car  and  exercised  proper  diligence 
in  that  behalf. 

Where  there  are  two  or  more  possible  causes  of  an  injury, 
for  one  or  more  of  which  the  defendant  is  not  responsible, 
the  plaintiff,  in  order  to  recover,  must  show  by  evidence  that 
the  injury  was  wholly  or  partly  the  result  of  that  cause  which 
would  render  the  defendant  liable.  If  the  evidence  in  the 
case  leaves  it  just  as  probable  that  the  injury  was  the  result 
of  one  cause  as  of  the  other,  the  plaintiff  cannot  recover. 
Searles  v.  Manhattan  Railroad  Co.,  101  N.  Y.  661 ;  Taylor 
V.  City  of  Yonkers,  106  Id.,  202,  209. 

When  the  evidence  on  the  part  of  the  defendant  is  ex- 
amined, it  appears  almost  beyond  doubt  that  the  deviation  of 
the  drawbar  from  a  straight  line  had  no  effect  whatever  in 
producing  the  result.  The  evidence  on  the  part  of  the  de- 
fendant shows  that  the  peculiar  manner  in  which  the  bar 
was  fastened  to  the  locomotive,  styled  the  "  universal  knuckle," 
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permitted  sach  room  for  play  on  the  part  of  the  bar  that  the 
small  bend  in  it  was  absolutely  of  no  effect  whatever.  If 
there  were  any  evidence  to  the  contrary  on  the  part  of  the 
plaintiff,  this  question  would  be  one  for  the  juiy,  but  where 
there  is  an  entire  absence  of  evidence  on  the  part  of  the  plaint- 
iff as  to  the  cause  of  the  injury,  that  which  was  introduced 
on  the  part  of  the  defendant  warns  us  of  the  wholesome 
character  of  the  rule  which  requires  some  evidence,  and  not 
mere  speculation,  upon  which  to  base  a  verdict  upholding  the 
defendant's  liability. 

We  think  the  judgment  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur. 


Note. 

See  farther,  Houghtoling  v.  Shelly,  51  Hun,  598;  PhUlips  o.  N.  T.  C.  & 
H.  R.  R.  R.  Co.,  127  N.  Y.  657;  Whitaker  r.  D.  &  H.  C.  Co.,  22  N.  Y.  St. 
Rep.  405;  Ivory  v.  Town  of  Deerpark,  116  X.  Y.  476;  Ring  c.  City  of  Cohoes, 
77  Id.  83;  Malone  t.  B.  &  A.  K.  R.  Co.,  51  Hun,  532;  Searles  v.  Man.  R. 
Co.,  101  N.  Y.  661;  Copplns  c.  N.  Y.  C.  &  H.  R.  R,  R.  Co.,  48  Hun,  292; 
Ehrgott  V.  Mayor,  etc.,  96  N.  Y.  264;  Taylor  v.  City  of  Yonkers,  106  Id. 
202. 


William  S.  'Williams,  Appellant,  v.  The  Unttbd  States 
Trust  Company  of  New  York,  Respondent. 

Cowrt  cf  Appeals,  May  24,  1892. 

Pledge.  Sale, — ^Where  the  plaintiff  pledged  to  defendant  certain  bonds  as 
security  for  a  loan  under  an  agreement  to  the  effect  that,  in  case  of 
default  in  payment  at  the  time  specified,  defendant  might  sell  tiie  secur- 
ities in  such  manner  as  it,  in  its  discretion,  may  deem  proper,  without 
notice;  and  where  the  defendant,  upon  the  loan  not  being  paid  at 
maturity,  sold  the  bonds  without  notice  to  plaintiff,  it  was  held,  in  an 
action,  for  an  aHeged  unlawful  eonyersion,  that,  in  the  absence  of  eyi- 
deuce  showing  a  modification  of  the  agreement,  plaintiff  was  not  en- 
titled to  recover. 
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Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  judgment  dismissing  the  com« 
plaint  and  directing  a  judgment  for  defendant  upon  a 
counterclaim. 

John  It.  Do9  Paa%09^  for  appellant. 

Joseph  H.  Choate  and  Edward  W.  Sheldon^  for  respondent. 

Earl,  Ch.  J. — On  the  Ist  day  of  March,  1884,  the  plaint- 
iff borrowed  of  the  defendant  the  sum  of  §300,000,  and  as 
collateral  security  for  the  same  pledged  to  it  bonds  of  the 
par  value  of  $400,000.  At  the  same  time  he  executed  and 
delivered  to  it  the  following  instrument  embodying  the  agree- 
ment between  him  and  it : 

**  800,000.  New  York,  March  1, 1884. 

"  Six  months  after  date,  without  grace,  I  promise  to  pay 
to  the  United  SUvtes  Trust  Company  of  New  York,  at  tlu 
office  of  said  company  in  the  city  of  New  York,  three  hundred 
thousand  dollars,  for  value  received,  with  interest  at  the  rate 
of  4  per  cent  per  annum,  having  pledged  to  the  said  company 
as  security  (with  authority  to  sell  the  same  or  any  securities 
that  may  be  subsituted  in  the  lieu  thereof,  on  the  non-per- 
formance of  the  promise  in  such  manner  as  they  in  their 
discretion  may  deem  proper,  without  notice,  either  at  the 
New  York  Stock  Exchange  or  at  public  or  private  sale,  and 
to  apply  the  proceeds  thereon),  four  hundred  thousand 
dollars  Louisville  &  Nashville  R.  R.  Co.  1st  Mtge.  Bonds, 
N.  O.  and  Mobile  Division.  In  case  of  dei)reciation  in  the 
market  value  of  the  security  hereby  pledged,  or  which  may 
hereafter  be  pledged  for  the  loan,  a  payment  is  to  be  made 
on  jiccount,  or  additional  approved  security  given,  so  that 
the  said  market  value  shall  always  be  at  least  twenty  per 
cent  more  than  the  amount  unpaid  of  this  note. 

In  case  of  failure  to  do  so,  this  note  shall  be  deemed  to  be 

20 
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due  and  payable  forthwith^  anything  hereinbefore  expressed 
to  the  contrary  notwithstanding,  and  the  company  may  im- 
mediately reimburse  itself  by  sale  of  the  security. 

"  W.  S.  Williams, 

"  32  Broad  street, 
«  Office  V.  S.  &  Co." 

In  July,  1884,  the  plaintiff  at  the  request  of  the  defend- 
ant paid  $15,000  upon  the  loan,  and  that  is  all  he  paid  there- 
on. In  October  and  December,  1884,  and  January,  1885, 
long  after  the  maturity  of  the  loan  according  to  the  terms  of 
the  agreement,  the  defendant  sold  the  bonds  without  notice 
to  the  plaintiff,  and  after  applying  the  proceeds  of  the  sale 
there  remained  a  balance  due  on  account  of  the  loan  to  the 
defendant. 

The  plaintiff  brought  this  action  to  recover  damages  for 
an  unlawful  conversion  of  the  bonds.  He  failed  to  recover 
and  the  defendant  had  judgment  for  the  balance  due  it. 

The  rights  and  relations  of  the  parties  were  clearly  de- 
fined in  the  written  instrument.  Whatever  may  have  been 
the  rights  of  the  plaintiff  and  the  duties  of  tlie  defendant  be- 
fore the  maturity  of  the  loan,  it  is  clear,  and  indeed  undis- 
puted, that  after  that  time  it  could  by  the  terms  of  the  in- 
strument sell  the  bonds  for  the  payment  of  any  balance  due 
it  without  notice  to  him. 

Hence  no  wrong  was  done  to  the  plaintiff  by  the  sale  of 
these  bonds  unless  the  written  agreement  was  in  some  way 
modified  or  the  rights  of  the  plaintiff  thereunder  in  some 
way  enlarged  or  changed.  Prior  to  the  maturity  of  the  loan 
there  were  some  interviews  and  communications  between 
the  parties  ;  but  they  all  had  reference,  as  I  understand 
them,  to  the  security  of  the  loan  prior  to  its  maturity.  They 
did  not  in  any  way  affect  the  rights  and  duties  of  the  parties 
under  the  written  instrument  after  the  loan  by  the  terms  of 
the  instrument  should  mature. 

The  rights  of  the  defendant  under  the  instrument  were  in 
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no  way  modified  by  anything  that  occurred  after  the  first  day 
of  September  when  the  loan  matured.  On  the  third  day  of 
that  month,  the  plaintiff  wrote  a  letter  to  the  defendant  in 
which  he  said :  "  Please  continue  your  indulgence  to  me  for 
a  few  days  and  oblige."  The  indulgence  was  continued 
until  the  4th  day  of  October,  when  the  defendant  sold  $1,000 
of  the  bonds,  and  afterward  it  made  four  other  sales  of 
bonds  in  the  same  month  and  in  December,  amounting  in  all 
at  par  to  $18,000,  and  these  sales  were  all  immediately  re- 
ported to  the  plaintiff,  and  he  found  no  fault  with  them. 

On  the  first  day  of  January  there  was  nearly  $270,000  still 
due  upcHi  the  bond,  and  on  that  day  the  plaintiff  wrote  the 
defendant  requesting  it  to  apply  the  interest  falling  due 
upon  the  bonds  upon  the  princix)al  of  the  loan,  and  in  that 
letter  he  said  :  ^'  I  thank  you  for  the  kind,  liberal  manner 
in  which  you  have  alwa)^  treated  me,  and  only  regret  that 
times  have  continued  so  unfavoi-able  as  not  to  have  put  me 
in  a  position  to  take  up  the  loan."  To  tHSs  letter,  on  the 
5th  day  of  January,  the  defendant  replied  refusing  his 
request,  and  saying  that  it  "  would  be  more  than  pleased  to 
have  the  loan  paid  and  off  the  books."  Soon  thereafter  the 
bonds  began  to  decline  in  the  market,  and  after  they  had 
so  declined  as  to  be  worth  less  than  the  loan  the  defendant 
began  to  sell  the  remainder  of  them  in  the  market,  and  sold 
them  fairly  from  time  to  time  in  the  month  of  January,  and 
reported  the  sales  to  the  plaintiff. 

It  is  clear  that  the  rights  of  the  parties  under  the  written 
agreement,  after  the  maturity  of  the  loan  remained  un- 
changed, and  that  no  wrong  was  done  to  the  plaintiff  by 
the  sale  of  the  bonds.  He  was,  therefore,  properly  defeated 
in  his  action,  and  the  judgment  should  be  affirmed,  with 
costs. 

All  concur. 

Note. 

See  also,  WilliamR  r.  IT.  S.  Trust  Co.,  38  N.  Y.  St.  Rep.  701;  Smith  v. 
Savin,  56  Him,  (WO;  Cass  v,  Higenbotom,  10 J  N.  Y.  248. 
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Patrick  Ctjdahy  et  dl.^  Appellants,  v.  Clabk  D.  Rinb- 

HABT,  as  Sheriff,  etc.,  Respondent. 

« 

Court  qf  Appeals^  June  7,  1892. 

Appeal,  Reargument. — ^Where  a  general  term  order  of  reversal  did  not 
state  that  it  was  made  upon  the  facts,  and  upon  appeal  to  the  court  of 
appeals,  the  counsel  for  the  respondents,  after  he  was  advised  that  it 
would  be  presumed  that  the  reversal  was  on  the  law  only,  proceeded  to 
argument  without  making  application  to  postpone  the  case  to  enable 
him  to  procure  an  amendment  of  the  order,  but  after  the  appeal  was 
decided  against  him  made  application  to  the  general  term  and  obtained 
an  amendment  by  inserting  such  a  statement,  it  was  held  that  a  reargu- 
ment would  not  be  granted  upon  the  amended  order,  and  that  the  res- 
pondent was  concluded  by  his  election  to  have  the  case  decided  on  the 
question  of  law.^ . 

Motion  for  reargument. 
Charles  Putzel^  for  motion. 
Boe  Jb  Mcbcklin^  opposed. 

Per  Curiam. — The  counsel  for  the  defendant  was  advised 
on  the  argument  that,  as  the  order  of  reversal  did  not  show 
that  it  was  made  on  the  facts,  it  would  be  presumed  that  the 
reversal  was  on  the  law  only,  and  that  to  sustain  the  order  it 
must  appear  that  some  error  of  law  was  committed  by  the 
trial  court. 

The  counsel  proceeded  with  the  argument,  making  no 
application  to  postpone  the  case  to  enable  him  to  have  the 
order  amended,  and  it  was  not  until  after  the  appeal  was 
decided  against  him  and  the  order  of  the  general  term  was 
reversed,  that  he  made  application  to  the  general  term  for 
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an  amendment  of  its  order  by  inserting  therein  a  statement 
that  the  reversal  was  on  the  facts. 

The  appHcation  for  a  reargument  upon  the  amended  order 
ought  not,  we, think,  to  be  granted.  The  counsel  took  the 
risk  of  a  decision  against  him  on  the  order  as  it  stood,  with 
knowledge  of  the  situation,  and  we  think  he  should  be  con- 
cluded by  his  election  to  have  the  case  decided  on  the  ques- 
tions of  law  in  the  record. 

Motion  denied,  without  costs. 

All  concur. 


Note. 

See  farther,  Foedick  v,  Hempstead,  126  N.  T.  661;  Hovey  v.  Elliott,  118 
Id.  124;  People  v.  Jugigo,  128  Id.  589;  McArthur  c.  Gordon,  126  Id.  597; 
Anderson  v.  Continental  Ins.  Ck>.,  106  Id.  661;  Hatter  of  N.  Y.  Cable  Co., 
104  Id.  1. 


Helen  Matthews,  Respondent,  v.  Horace  Matthews, 

Appellant. 

Court  qf  Appeals^  June  14,  1892. 

1.  Damages,    Contract. — Substituted  damages  founded  upon  the  value  of 

the  property  cannot  be  awarded,  until  the  court  determines,  first,  that 
the  action  is  in  equity,  and  second,  that  the  plaintiff  is  entitled  to  a 
specific  performance  of  the  parol  contract  of  the  conveyance  of  the  real 
estate,  and  that  the  defendant  has  put  it  out  of  his  power  to  perform. 

2.  Same. — The  value  of  the  property  cannot  be  allowed  as  damages  in  an 

action  at  law  for  a  breach  of  the  contract,  where  the  invalidity  of  the 
contract  is  set  up  as  a  defense. 
&  <9ame.— Damages,  to  which  the  plaintiff  may  be  entitled  in  such  case, 
stated. 
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Appeal  from  judgment  of  the  supreme  couit,  general 
term,  third  department,  affirming  judgment  for  plaintiff 
entered  upon  the  report  of  a  referee.  ^ 

A.  W.  Boyntofiy  for  appellant. 

F.  A.  Rowe^  for  respondent. 

Finch,  J. — We  cannot  adopt  the  conclusion  of  the  general 
term  that  this  action  is  a  suit  in  equity  for  a  specific  per- 
formance, the  right  to  which  was  established.  The  findings 
show  that  the  plaintiff  and  her  husband  left  their  home  in 
Pierrepoint  and  moved  to  the  residence  of  the  defendant  in 
Keeseville  upon  the  faith  of  his  promise  that  if  they  would 
there  make  a  home  for  him  he  would  give  to  tlie  plaintiff 
the  use  of  the  house  and  its  belongings  and  of  four  cows, 
and  would  transfer  to  her  absolutely  the  home  place  when  he 
was  done  with  it ;  that  upon  her  objection  to  acting  upon  a 
mere  verbal  promise,  he  agreed  to  make  the  necessary  papers 
as  soon  as  she  should  arrive  at  Keeseville  ;  that  they  trusted 
to  his  promise  and  sold  out  at  a  sacrifice,  moved  to  defendant's 
home  and  entered  upon  the  perfoimance  of  their  part  of  the 
contract ;  that  quarrels  arose  between  the  plaintiff's  husband 
and  the  defendant,  and  the  latter  ejected  them  from  the  pre- 
mises, refused  to  make  the  writings,  and  incapacitated  him- 
self from  performance  by  a  sale  and  conveyance  of  the  home 
place.  Substantially  these  facts  are  alleged  in  the  first  count 
of  the  complaint.  The  second  avers  that  the  removal  effected 
by  the  defendant  was  accomplished  by  legal  proceedings 
which  were  afterward  reversed ;  and  the  third  is  for  the  con- 
version by  the  defendant  of  certain  crops  alleged  to  belong  to 
plaintiff's  husband,  who  had  assigned  to  her  all  his  rights  of 
action  and  claims  for  damages.  The  only  judgment  asked  is 
for  the  sum  of  twenty-five  hundred  dollars.  The  last  two  counts 
contain  nothing  but  legal  causes  of  action,  and  the  same 
thing  seems  also  to  be  true  of  the  first  and  principal  one. 
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On  its  face  it  alleges  merely  a  contract,  and  its  breach 
followed  by  a  claim  for  damages.  There  is  nowhere  about 
it  any  trace  of  a  demand  for  specific  performance,  and  no 
assertion  of  the  appropriate  facts  showing  the  need  of  such 
performance  in  order  to  do  complete  justice,  save  as  they 
may  be  gathered  from  the  facts  attending  a  breach  of  con- 
tract. No  one  upon  a  perusal  of  the  complaint  would  sus- 
pect it  of  setting  up  an  equitable  cause  of  action.  Nor  is 
there  any  hint  of  such  a  claim  through  the  course  of  the 
trial.  At  the  outset  proof  was  given  of  the  value  of  the 
home  place  and  of  its  use.  No  foundation  had  then  been  laid 
for  the  evidence,  but  the  objection  interposed  was  not  to  the 
order  of  pit)of ,  but  to  its  competency  as  a  measure  of  damages. 
The  terms  of  the  objection  show  that  the  defendant  at  least 
understood  the  action  to  be  for  the  recovery  of  damages  on 
a  breach  of  contract,  and  a  similar  objection  pervades  the 
whole  current  of  the  trial.  The  only  proof  offered  by  the 
plaintiff,  not  usual  in  such  an  action,  was  the  conveyance  of 
the  home  place  by  the  defendant,  but  since  the  contract 
alleged  and  proved  might  be  performed  by  the  provisions  of 
a  last  will,  it  was  necessary  to  show  that  he  had  incapacitated 
hiinself  from  affording  that  redress.  When  the  plaintiff 
rested,  a  motion  for  a  nonsuit  was  made.  The  first  ground 
stated  was  a  failure  to  prove  performance  by  the  plaintiff  of 
the  conditions  of  the  alleged  contract,  and  the  second  that 
no  breach  of  any  legal  contract  had  been  established.  At  the 
close  of  the  case  the  plaintiff's  counsel  presented  sixty 
requests  for  findings  of  fact  and  nineteen  for  conclusions  of 
law.  Among  all  of  the  latter  there  was  no  request  to  find 
that  the  plaintiff  was  entitled  to  a  specific  performance,  but 
that  damages  equivalent  thereto  should  be  awarded  by 
reason  of  the  impossibility  of  such  performance.  On  the 
contrary,  the  sixth  request  was  for  a  finding  that  plaintiff 
may  maintain  an  action  upon  said  agreement  for  a  breach 
thereof  by  the  defendant,  and  the  seventh  that  the  measure 
of  plaintiff's  damages  is  the  value  of  the  property  agreed  to 
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be  conveyed.  The  referee's  findings  follow  the  lines  of  a 
legal  cause  of  action,  and  he  entirely  fails  to  detennine  that 
plaintiff  is  entitled  to  a  specific  performance  either  of  the 
agreement  to  draw  writings  or  of  the  contract  to  convey. 

In  addition  there  are  specific  findings  of  a  character  which 
make  it  at  least  doubtful  whether  the  referee  sitting  in 
equity  would  or  should  have  decreed  a  specific  performance 
if  that  question  had  been  at  all  presented  for  decision. 
These  are  that  the  conduct  and  language  of  plaintiffs  hus- 
band toward  defendant  in  the  spring  of  1887  was  such  as  to 
render  defendant's  stay  in  said  home  unpleasant;  that  plain- 
tiff's husband  used  profane  and  threatening  language  toward 
defendant,  and  on  several  occasions  assaulted  him  with  her 
knowledge ;  and  that  trouble  arose  between  plaintiff's  family 
and  defendant,  and  the  latter  ordered  the  former  out  of  the 
house  by  reason  thereof.  When  we  recall  the  peculiar 
character  of  this  contract,  which  contemplated  a  living  to- 
gether in  home  relations  of  the  parties,  a  residence  under 
one  roof,  a  daily  meeting  at  one  table,  and  the  continual 
association  of  personal  care  on  one  side  and  benefits  bestowed 
on  the  other,  it  becomes  apparent  that  a  decree  of  specific 
performance  possible  of  execution  would  have  perpetuated 
and  intensified  an  amount  of  strife  and  discord  likely  to  end 
in  violence  and  utterly  destructive  of  the  real  and  beneficial 
pmposes  of  the  contract.  The  discretion  of  a  court  of  equity 
would  hardly  be  exercised  to  chain  together  the  belligerents 
and  call  it  making  a  home.  At  all  events,  the  trial  court 
reached  no  such  conclusion ;  it  determined,  as  the  findings 
show,  no  such  question,  and  what  its  decision  might  have 
been  had  it  been  at  all  invoked,  we  cannot  assume  to  know. 

■ 

And  until  the  court  first  determined  that  the  action  wajs  in 
equity,  and  second,  that  the  plaintiff  was  entitled  to  a  specific 
performance,  the  substituted  damages  founded  upon  the 
value  of  the  property  could  not  be  awarded. 

I  am  not  able  to  agree  that  upon  such  pleadings,  upon 
such  a  trial,  and  upon  such  findings  we  ought  to  convert  the 
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legal  action  into  an  equitable  one  in  order  to  save  the  judg- 
ment, nor  that,  without  some  finding  that  plaintiff  was  en- 
titled to  judgment  of  specific  performance,  the  substituted 
damages  here  awarded  can  be  given.  Undoubtedly  the 
plaintiff  was  entitled  to  recover  the  value  of  her  services 
when  the  defendant  asserted  the  invalidity  of  the  parol  con- 
tract; and  it  may  possibly  be  that,  in  her  own  right  and  as 
assignee  of  her  husband,  there  wei*e  other  elements  of  damage 
which  she  should  recover,  but  the  judgment  before  us  was 
founded  upon  an  invalid  contract  and  awarded  a  wrong 
measure  of  damages. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 


Note. 

See  Miles  v.  D.  P.  I.  Co.,  125  N.  Y.  2d4;  B.,  E.,  etc.,  Co.,  t?.  K.  Y.,  L. 
E.  A  W.  R.  R.  Co.,  128  Id.  316;  Conger  r.  N.  Y.,  W.  S.,  etc.,  Co.,  120  Id.  29. 


Chablbs  H.  Moobe,  as  Receiver,  etc..  Appellant,  v.  J. 
Edwabd  Simmons,  as  Receiver,  etc.,  et  aL^  Respon- 
dents. 

C<mrt  qf  Appeals,  June  17,  1892. 

• 

Appeal.  Former  decision. — Where,  notwithstanding  the  former  decision 
of  the  court  of  appeals,  the  referee,  upon  evidence,  which  does  not 
alter  the  defendant's  case  in  any  aspect  to  his  advantage,  dismisses  the 
complaint,  when  he  ought  to  grant  judgment  in  his  favor,  the  judg- 
ment will  he  again  reversed,  and  a  new  trial  ordered. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  fifth  department,  affiiming  judgment  dismissing  the 
complaint,  entered  on  the  report  of  a  referee. 
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John  Cunneen  and  B.  L.  Burrows^  for  appellant. 

David  Willcox^  for  respondents. 

Per  Curiam. — Upon  the  evidence  contained  in  this 
record,  the  case  is  not  altered  in  favor  of  the  defendant  from 
the  case  presented  to  this  court  on  the  former  appeal,  our 
decision  of  which  is  reported  in  115  N.  Y.  66.  We  then 
held  that  the  evidence  raised  only  a  question  of  law,  which 
we  decided  in  favor  of  the  plaintiff. 

If  the  views  of  this  court  upon  such  questions  are  to  be 
followed,  a  plain  case  in  favor  of  the  plaintiff  was  again 
made  out  on  the  new  trial  before  the  referee,  and  judgment 
in  favor  of  the  plaintiff  should  therefore  have  been  given. 
Notwithstanding  our  former  decision,  the  referee,  upon 
evidence  which  did  not  alter  the  defendant's  case  in  any 
aspect  to  his  advantage,  dismissed  the  complaint  of  the 
plaintiff,  when  he  ought  to  have  granted  judgment  in  his 
favor. 

For  this  clear  error  the  judgment  should  again  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 


Note. 

See  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  69  Hun,  615;  Mclntyre  ».  Costello,  86 
N.  Y.  St.  Rep.  606;  Todd  r.  Union  D.  Sav.  Inst.  128  N.  Y.  636;  Rumaey  v, 
N.  Y.  &  N.  E.  R.  R.  Co.,  60  Hun,  686;  Sanger  r.  Merritt,  Id.  586;  Evans  v. 
U.  S.  L.  I.  Co.,  60  Hun,  606;  Wahl  r.  Bamum,  116  N.  Y.  87;  Soott «.  C.  P. 
N.  <fe  E.  R.  R.  R.  Co.,  69  Hun,  621;  Moore  v.  A.  L.  <fe  T.  Co.,  60  Id.  582; 
Foley  V,  Troy,  50  Id.  604;  Richards  c.  Beach,  22.  N.  Y.  St  Rep.  296; 
OliweU  V.  Yerdenhalven,  3»  Id.  2U0. 


JAFFRAY  V.  DAVIS.  316 


Opinion  of  the  Court,  by  Potteb,  J. 


Edwabd   S.  Jaffbay  et  aZ.,  Respondents,  v.  Sibgfbibd 

Davis  et  aL^  Appellants. 

Court  qf  Appeals^  January  14, 1891. 
Reversing  48  Hun,  500. 

1.  Accord  and  satiitfaction.    Lens  sum. — The  payment  of  a  sum  less  than 

the  amount  of  a  liquidated  claim,  if  there  is  some  additional  benefit, 
or  legal  possibility  of  benefit  to  the  creditor,  is  a  sufficient  considera- 
tion to  support  an  agreement  to  accept  the  less  sum  in  full  payment. 

2.  Same,    Security. — In  such  case,  if  the  debtor  gives  his  note  for  a  portion 

of  the  sum  secured  by  a  chattel  mortgage  upon  property  owned  by  him, 
under  an  agreement  that  it  shall  be  accepted  in  full  discharge  and  sat- 
isfaction of  the  debt,  such  original  indebtedness  will  be  discharged. 

This  is  an  appeal  from  a  judgment  of  the  general  term, 
first  department,  affirming  a  judgment  rendered  for  the 
plaintiff  upon  a  trial  before  a  judge  at  a  circuit  without  a 
jury. 

Isaac  L.  Miller^  for  respondent. 

John  TT.  Little^  with  0.  F.  Wisnevy  of  Michigan,  for 
appellants. 

PoTTEB,  J. — The  facts  found  by  the  trial  court  in  this  case 
were  agreed  upon.  They  are  simple,  and  present  a  familiar 
question  of  law.  The  facts  are  that  defendants  were  owing 
plainti£Es  on  the  8th  day  of  December,  1886,  for  goods  sold 
between  that  date  and  the  May  previous,  at  an  agreed  price, 
the  sum  of  17,714.37,  and  that  on  the  27th  of  the  same 
December  the  defendants  delivered  to  the  plaintiffs  their 
three  promissory  notes  amounting  in  the  aggregate  to 
f3,462.24,  secured  by  a  chattel  mortgage  on  the  stock, 
fixtures  and  other  property  of  defendants,  located  in  East 
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Saginaw,  Michigan,  which  said  notes  and  chattel  mortgage 
were  received  by  plaintiffs  under  an  agreement  to  accept 
same  in  full  satisfaction  and  discharge  of  said  indebtedness. 
^^That  said  notes  have  all  been  paid,  and  said  mortgage 
discharged  of  record." 

The  question  of  law  arising  from  these  facts  and  presented 
to  this  court  for  its  determination  is  whether  such  agreement, 
with  full  performance,  constitutes  a  bar  to  this  action, 
which  was  brought  after  such  performance  to  recover 
the  balance  of  such  indebtedness  over  the  sum  so  secured 
and  paid. 

One  of  the  elements  embraced  in  the  question  presented 
upon  this  appeal  is,  viz.,  whether  the  payment  of  a  sum  less 
than  the  amount  of  a  liquidated  debt  under  an  agreement  to 
accept  the  same  in  satisfaction  of  such  debt  forms  a  bar  to 
the  recovery  of  the  balance  of  the  debt.  This  single  ques- 
tion was  presented  to  the  English  court  in  1602,  when  it  was 
resolved,  if  not  decided,  in  Pinnel's  case,  6  Co.  R.  117, 
^^  that  payment  of  a  lesser  sum  on  the  day  in  satisfaction  of 
a  greater  cannot  be  any  satisfaction  for  the  whole,"  and  that 
this  is  so,  although  it  was  agreed  that  such  payment  should 
satisfy  the  whole.  This  simple  question  has  since  arisen  in 
the  English  courts  and  in  the  courts  of  this  country  in 
almost  numberless  instances,  and  has  received  the  same 
solution  notwitlistanding  the  courts,  while  so  rulingf  have 
rarely  failed  upon  any  recurrence  of  the  question  to  criticise 
and  condemn  its  reasonableness,  justice,  fairness  or  honesty. 
No  respectable  authority  that  I  have  been  able  to  find  has, 
after  such  unanimous  disapproval  by  all  the  courts,  held 
otherwise  than  was  held  in  Pinnel's  case,  supra^  and  Cumber 
V,  Wane,  1  Str.  426 ;  Foakes  v.  Beer,  House  of  Lords,  9 
App.  Cases,  605  (36  English  Reports,  194) ;  Goddard  v. 
O'Brien,  Queen's  Bench  Div.  (vol.  30  Am.  Law  Reg.  637, 
and  notes). 

The  steadfast  adhesion  to  this  doctrine  by  the  courts  in 
spite   of  the   current  of  condemnation  by  the  individual 
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judges  of  the  court  and  in  the  face  of  the  demands  and  con- 
yeniences  of  a  much  greater  business  and  more  extensive 
mercantile  dealings  and  operations,  demonstrate  the  force  of 
the  doctrine  of  stare  decisis.  But  the  doctrine  of  %tare  decisis 
is  further  illustrated  by  the  course  of  judicial  decisions  upon 
this  subject ;  for  while  the  courts  still  hold  to  the  doctrine 
of  the  Pinnel  and  Cumber  v.  Wane  cases,  supra^  they  have 
seemed  to  seize  with  avidity  upon  any  consideration  to  sup- 
port the  agreement  to  accept  the  lesser  sum  in  satisfaction  of 
the  larger,  or  in  other  words  to  extract  if  possible  from  the 
circumstances  of  each  case  a  consideration  for  the  new  agree- 
ment, and  to  substitute  the  new  agreement  in  place  of  the  old, 
and  thus  to  form  a  defense  to  the  action  brought  upon  the 
old  agreement.  It  will  serve  the  purpose  of  illustrating  the 
adhesion  of  the  court  to  settled  law,  and  at  the  same  time 
enable  us  perhaps  more  satisfactorily  to  decide  whether  there 
was  a  good  consideration  to  support  the  agreement  in  this 
case,  to  refer  to  (the  consideration  in)  a  few  of  the  numerous 
cases  which  the  courts  have  held  to  be  sufficient  to  support 
the  new  agreement. 

Lord  Blackburn  said  in  his  opinion  in  Foakes  v.  Beer, 
supra^  and  while  maintaining  the  doctrine  ^^  that  a  lesser  sum 
cannot  be  a  satisfaction  of  a  greater  sum,"  ^^  but  the  gift  of 
a  horse,  hawk  or  robe,  etc.,  in  satisfaction  is  good,"  quite 
regardless  of  the  amount  of  the  debt ;  and  it  was  further 
said  by  him  in  the  same  opinion  ^^  that  payment  and  accept- 
ance of  a  parcel  before  the  day  of  payment  of  a  larger  sum 
would  be  a  good  satisfaction  in  regard  to  the  circumstance 
of  time ; "  "  and  so  if  I  am  bound  in  twenty  pounds  to  pay 
you  ten  pounds  at  Westminster,  and  you  request  me  to  pay 
you  five  pounds  at  the  day  at  York,  and  you  will  accept  it 
in  full  satisfaction  for  the  whole  ten  pounds,  it  is  a  good 
satisfaction."  It  was  held  in  Goddard  v.  O'Brien,  9  Q.  B. 
Div.  37 ;  30  Am.  L.  Reg.  N.  S.  687,  "  A  being  indebted  to 
B  in  126  pounds,  7s.  and  9d.  for  goods  sold  and  delivered, 
gave  B  a  check  (negotiable,  I  suppose)  for  100  pounds. 
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payable  on  demand,  which  B  accepted  in  satisfaction,  was  a 
good  satisfaction."  Huddleston,  B.,  in  Goddard  v.  O'Brien, 
supra^  approved  the  language  of  the  opinion  in  Sibree  v. 
Tripp,  15  M.  &  W.  26,  "  that  a  negotiable  security  may 
operate,  if  so  given  and  taken,  in  satisfaction  of  a  debt  of  a 
greater  amount ;  the  circumstance  of  negotiability  making 
it,  in  fact,  a  different  thing  and  more  advantageous  than  the 
original  debt  which  was  not  negotiable." 

It  was  held  in  Bull  v.  Bull,  43  Conn.  455,  "and  although 
the  claim  is  a  money  demand  liquidated  and  not  doubtful, 
and  it  cannot  be  satisfied  with  a  smaller  sum  of  money,  yet 
if  any  other  personal  property  is  received  in  satisfaction  it 
will  be  good,  no  matter  what  the  value.  And  it  was  held  in 
Cumber  v.  Wane,  9upra^  that  a  creditor  can  never  bind  him- 
self by  simple  agreement  to  accept  a  smaller  sum  in  lieu  of 
an  ascertained  debt  of  a  lai^ger  amount,  such  agreement  being 
nudum  pactum^  but  if  tliere  be  any  benefit  or  even  any  legal 
possibility  of  benefit  to  the  creditor  thrown  in,  that  additional 
weight  will  turn  the  scale  and  render  the  consideration 
sufficient  to  support  the  agreement. 

It  was  held  in  Le  Page  v,  McCrea,  1  Wend.  164,  and  in 
Boyd  V,  Hitchcock,  20  Johns.  76,  that  "giving  further 
security  for  part  of  a  debt  or  other  security,  though  for 
a  less  sum  than  the  debt,  and  acceptance  of  it  in  full  of  all 
demands  make  a  valid  accord  and  satisfaction."  That  ^^  if  a 
debtor  gives  his  creditor  a  note  endorsed  by  a  third  party  for 
a  less  sum  than  the  debt  (no  matter  how  much  less)  but  in 
full  satisfaction  of  the  debt,  and  it  is  received  as  such,  the 
transaction  constitutes  a  good  accord  and  satisfaction." 
Vamey  v.  Commey,  3  East,  25.  And  so  it  has  been  held 
"  where  by  mode  or  time  of  part  payment,  different  than  tliat 
provided  for  in  the  contract,  a  new  benefit  is  or  may  be  con- 
ferred or  a  burden  imposed,  a  new  consideraticm  arises  out 
of  the  transaction  and  gives  validity  to  the  agreement  of  the 
creditor.  Rose  t^.  Hall,  26  Conn.  392.  And  so  if  "  payment 
of  less  than  the  whole  debt,  if  made  before  it  is  due  or  at  a 
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different  place  from  that  stipulated,  if  received  in  full,  is  a 
good  satis&ction."  Jones  v.  Bullitt,  2  Litt.  49 ;  Ricketts  v. 
Hall,  2  Bush,  249 ;  Smith  o.  Brown,  8  Hawk.  N.  C.  580  ; 
Jones  V.  Perkins,  29  Miss.  189;  Schweider  v.  Lang,  29 
Minn.  254 ;  48  Am.  202. 

In  Watson  v.  Elliott,  67  N.  H.,  511-618,  it  was  held,  "  it  is 
enough  that  something  substantial  which  one  party  is  not 
bound  by  law  to  do  is  done  by  him  or  something  which  he 
has  a  right  to  do  he  abstains  from  doing  at  the  request  of 
the  other  party,"  is  held  a  good  satisfaction. 

It  has  been  held  in  a  number  of  cases  that  if  a  note  be 
surrendered  (by  the  payee  to  the  maker)  the  whole  claim  is 
discharged  and  no  action  can  afterwards  be  maintained  on 
such  instrument  for  the  unpaid  balance.  Ellsworth  v.  Fogg, 
36  Vt.  855 ;  Kent  v.  Reynolds,  8  Hun,  559. 

It  has  been  held  that  a  partial  payment  made  to  another, 
though  at  the  creditor's  instance  and  request,  is  a  good  dis- 
charge of  the  whole  debt.  Harper  v.  Graham,  20  Ohio,  106. 
^^  The  reason  of  the  rule  is,  that  the  debtor  in  such  case  has 
done  something  more  than  he  was  originally  bound  to  do,  or 
at  least  something  different.  It  may  be  more  or  it  may  be 
less  as  a  matter  of  fact." 

It  was  held  by  the  supreme  court  of  Pennsylvania,  in 
Mechanics'  Bank  v.  Huston,  February  13, 1882, 11 W.  Notes 
Cases,  389,  ^^The  decided  advantage  which  a  creditor  ac- 
quires by  the  receipt  of  a  negotiable  note  for  a  part  of  his  debt 
as  by  the  increased  facilities  of  recovering  upon  it,  the  pre- 
sumption of  a  consideration  for  it,  the  ease  of  disposing  of  it 
in  market,  etc.,  was  held  to  furnish  ample  reason  why  it 
should  be  a  valid  discharge  of  a  larger  account  or  open  claim 
xumegotiable. 

It  has  been  held  that  a  payment  in  advance  of  the  time, 
if  agreed  to,  is  a  full  satisfaction  for  a  larger  claim  not  yet 
due.  Brooks  t;.  White,  2  Met.  283 ;  Bowker  v.  Childs,  3 
Allen,  434. 

In  some  states,  notably  Maine  and  Georgia,  the  I^^isla- 


820  JAFFRAY  v.  DAVIS. 

Opinion  of  the  Court,  by  Pottbb,  J. 

ture,  in  order  to  avoid  the  harshness  of  the  rule  under  con- 
sideration, have,  by  statute,  changed  the  law  upon  that  sub- 
ject by  providing  ";no  action  can  be  maintained  upon  a  de- 
mand which  has  been  canceled  by  the  receipt  of  any  sum  of 
money  less  than  the  amount  legally  due  thereon  or  for  any 
good  and  valuable  consideration  however  small,"  citing 
Weymouth  v.  Babcock,  42  Maine,  42. 

And  so  in  Gray  v.  Barton,  66  N.  Y.  68,  where  a  debt  of 
$820  upon  book  account  was  satisfied  by  the  payment  of  one 
dollar  by  calling  the  balance  a  gift,  though  the  balance  was 
not  delivered  except  by  fiction,  and  the  receipt  was  in  the 
usual  form  and  was  silent  upon  the  subject  of  a  gift,  and 
this  case  was  followed  and  referred  to  in  Ferry  v.  Stephens, 
66  N.  Y.  321. 

So  it  was  held  in  Mitchell  v.  Wheaton,  46  Conn.  815 ;  83 
Am.  24,  that  the  debtor's  agreement  to  pay  and  the  payment 
of  $160,  with  the  costs  of  the  suit,  upon  a  liquidated  debt 
of  $299,  satisfied  the  principal  debt. 

These  cases  show  in  a  striking  manner  the  extreme  ingen- 
uity and  assiduity  which  the  courts  have  exercised  to  avoid 
the  operation  of  the  "  rigid  and  rather  unreasonable  rule  of 
the  old  law/'  as  it  is  characterized  in  Johnston  v.  Brannan, 
5  Johns.  268-272,  or  as  it  is  called  in  Kellogg  v.  Richards,  14 
Wend.  116,  "  technical  and  not  very  well  supported  by  rea- 
son," or  as  may  be  more  practically  stated,  a  rule  that  "  a  bar 
of  gold  worth  $100  will  discharge  a  debt  of  $600,  while  400 
gold  dollars  in  current  coin  will  not."  See  note  to  Goddard 
V.  O'Brien,  supra^  in  Am.  Law  Register,  New  Series,  vol. 
80,  pp.  640,  641. 

The  state  of  the  law  upon  this  subject,  under  the  modifi- 
cation of  later  decisions,  both  in  England  and  in  this  coun- 
try, would  seem  to  be  as  expressed  in  Goddard  v.  O'Brien, 
Queen's  Bench  Div.,  supra :  "  The  doctrine  in  Cumber  v. 
Wane  is  no  doubt  very  much  qualified  by  Sibree  v.  Tripp, 
and  I  cannot  find  it  better  stated  than  in  1  Smith's  Leading 
Cases,  7th  Ed.,  696."    The  general  doctrine  in  Cumber  v. 
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Wane,  and  the  reason  of  all  the  exceptions  and  distinctions 
which  have  been  engrafted  on  it,  may,  perhaps,  be  summed 
up  as  follows,  viz. :  "  That  a  creditor  cannot  bind  himself 
by  a  simple  agreement  to  accept  a  smaller  sum  in  lieu  of  an 
ascertained  debt  of  a  larger  amount,  such  an  agreement  be- 
ing nydam  pactum.  But  if  there  be  any  benefit  or  even  any 
legal  possibility  of  benefit,  to  the  creditor  thrown  in,  that 
additional  weight  will  turn  the  scale  and  render  the  consid- 
eration sufficient  to  support  the  agreement."  Bull  v.  Bull, 
43  Conn.  466 ;  Fisher  v.  May,  2  Bibb,  449  ;  Reed  v.  Bartlett, 
19  Pick.  278 ;  Union  Bank  v.  Geary,  6  Peters,  99-114;  Le 
Page  V.  McCrea,  1  Wend.  164;  Boyd  v.  Hitchcock,  20 
Johns.  76 ;  Efrooks  v.  White,  2  Mete.  288 ;  Jones  v.  Perk- 
ins, 29  Miss.  189-141 ;  Hall  v.  Smith,  15  Iowa,  684 ;  Bab- 
cock  V.  Hawkins,  28  Vt.  661. 

In  the  case  at  bar  the  defendants  gave  their  promissory 
notes  upon  time  for  one-half  the  debt  they  owed  plaintiff, 
and  also  gave  plaintiff  a  chattel  mortgage  on  the  stock,  fix- 
tures and  other  personal  property  of  the  defendants  under 
an  agreement  with  plaintiff  to  accept  the  same  in  full  satis- 
faction and  discharge  of  said  indebtedness.  Defendants  paid 
the  notes  as  they  became  due  and  plaintiff  then  discharged 
the  mortgage.  Under  the  cases  above  cited  and  upon  prin- 
ciple, this  new  agreement  was  supported  by  a  sufficient  con- 
sideration to  make  it  a  valid  agi-eement,  and  this  agreement 
was  by  the  parties  substituted  in  place  of  the  former.  The 
consideration  of  the  new  agreement  was  that  the  plaintiff  in 
place  of  an  open  book  account  for  goods  sold,  got  the  defend- 
ants' promissory  notes,  probably  negotiable  in  form,  signed 
by  defendants,  thus  saving  the  plaintiffs,  perhaps,  trouble  or 
expense  of  proving  their  account,  and  got  security  upon  all 
the  defendants'  personal  property  for  the  payment  of  the 
sum  specified  in  the  notes,  where  before  they  had  no  secu- 
rity. 

It  was  some  trouble  at  least  and  perhaps  some  expense  to 

the  defendants  to  execute  and  deliver  the  security,  and  they 
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deprived  themselves  of  the  legal  ownership  or  of  any  exemp- 
tions or  the  power  of  disposing  of  this  property,  and  gave 
the  plaintiffs  such  ownership  as  against  the  defendants  and 
the  claims  thereto  of  defendants'  creditors  if  there  were 
any. 

It  seems  to  me  upon  principle  and  the  decisions  of  this 
state  (save,  perhaps,  Keeler  t;.  Salisbury,  88  N.  Y.  658,  and 
Platts  V.  Walrath,  Lalor's  Supp.  59,  which  I  will  notice 
further  on),  and  of  quite  all  of  the  other  states,  the  transac- 
tions between  the  plaintiffs  and  the  defendants  constitute  a 
bar  to  this  action.  All  that  is  necessary  to  produce  satisfac- 
tion of  the  former  agreement  is  a  sufficient  consideration  to 
support  the  substituted  agreement.  The  doctrine  is  fully 
sustained  in  the  opinion  of  Judge  Andrews  in  Allison  v. 
Abendroth,  108  N.  Y.  470,  from  which  I  quote :  "  But  it  is 
held  that  where  there  is  an  independent  consideration,  or 
the  creditor  receives  any  benefit  or  is  put  in  a  better  position, 
or  one  from  which  there  may  be  legal  possibility  of  benefit 
to  which  he  was  not  entitled  except  for  the  agreement,  then 
the  agreement  is  not  rmdvm  pactum  and  the  doctrine  of  the 
common  law  to  which  we  have  averted  has  no  application." 
Upon  this  distinction  the  cases  rest  which  hold  that  the  ac- 
ceptance by  the  creditor  in  discharge  of  the  debt  of  a  different 
thing  from  that  contracted  to  be  paid,  although  of  much  less 
pecuniary  value  or  amount,  is  a  good  satisfaction,  as,  for  ex- 
ample, a  negotiable  instrument  binding  the  debtor  and  a  third 
person  for  a  smaller  sum.     Curlewis  v.  Clark,  8  Exch.  875. 

Following  the  same  principle,  it  is  held  that  when  the 
debtor  enters  into  a  new  contract  with  the  creditor  to  do 
something  which  he  was  not  bound  to  do  by  the  original 
contract,  the  new  contract  is  a  good  accord  and  satisfaction 
if  so  agreed.  The  case  of  accepting  the  sole  liability  of  one 
of  two  joint  debtors  or  copartners  in  satisfaction  of  the  joint 
or  copartnership  debt  is  an  illustration.  This  is  held  to  be 
a  good  satisfaction,  because  the  sole  liability  of  one  of  two 
debtors  ^^  may  be  more  beneficial  than  the  joint  liability  of 
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both,  either  in  respect  of  the  solvency  of  the  parties  or  the 
convenience  of  the  remedy."  Thompson  v.  Percival,  5  B.  & 
Adol.  925.  In  perfect  accord  with  this  principle  is  the  re- 
cent case  in  this  court  of  Luddington  v.  Bell,  77  N.  Y.  188, 
in  which  it  was  held  that  the  acceptance  by  a  creditor  of  the 
individual  note  of  one  of  the  members  of  a  copartnership 
after  dissolution,  for  a  portion  of  the  copartnership  debt, 
was  a  good  consideration  for  the  creditor's  agreement  to  dis- 
charge the  maker  from  further  liability.  Pardee  v.  Wood,  8 
Hun,  684 ;  Douglass  v.  White,  8  Barb.  Ch.  621--624. 

Notwithstanding  these  later  and  decisive  authorities  the 
plaintiff  contends  that  the  giving  of  the  defendants'  notes 
with  the  chattel  mortgage  security  and  the  payment,  such 
consideration  was  insufficient  to  support  the  new  or  substi- 
tuted agreement,  and  cites  as  authority  for  such  contention 
the  cases  of  Platts  v.  Walrath,  Lalor's  Supp.  59,  and  Keeler 
V.  Salisbury,  88  N.  Y.  648. 

Platts  V.  Walrath  arose  in  justice  court,  and  the  debt  in 
controversy  was  put  forth  as  a  set-off.  The  remarks  of  the 
judge  hi  the  former  case  were  quite  obiter^  for  there  were 
various  subjects  in  dispute  upon  the  trial  and  from  which 
the  justice  might  have  reached  the  conclusion  that  he  did. 
The  judge,  in  the  opinion  relied  upon,  says  :  "  Looking  at 
the  loose  and  secondary  character  of  the  evidence  as  stated 
in  the  return,  it  was,  perhaps,  a  question  of  fact  whether 
any  mortgage  at  all  was  given  ;  or  at  least  whether,  if  given, 
it  was  not  in  terms  a  mere  collateral  security  for  the  large 
note."  "  Even  the  mortgage  was  left  to  parol  proof.  Did 
it  refer  to  and  profess  to  be  a  security  for  the  note  of  $1,500 
or  that  sum  less  the  fifty  dollars  agreed  to  be  thrown  off, 
exc,  ei\7. 

There  is  so  much  confusion  and  uncertainty  in  the  case, 
that  it  was  not  thought  advisable  to  publish  the  case  in  the 
regular  series  of  reports.  The  case  of  Keeler  v.  Salisbury, 
supra^  is  not  to  be  regarded  as  an  authority  upon  this  ques- 
tion or  as  approving  the  case  of  Platts  v.  Walrath,  supra. 
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In  the  case  of  Keeler  v.  Salisbury,  the  debtor's  wife  had 
joined  in  the  mortgage  given  by  her  husband,  the  debtor,  to 
effect  the  compromise,  thus  releasing  her  inchoate  right  of 
dower.  The  court  held  that  fact  constituted  a  sufficient 
consideration  to  support  the  new  agreement,  though  the 
court  in  the  course  of  the  opinion  remarked  that  it  had  been 
held  that  the  debtor's  mortgage  would  not  be  sufficient,  and 
referring  to  Platts  v*  Walrath.  But  the  coiurt  did  not  other- 
wise indicate  any  approval  of  that  case,  and  there  was  no 
occasion  to  do  so,  for,  as  before  stated,  the  court  put  its 
decision  upon  the  fact  that  the  wife  had  joined  in  the 
mortgage. 

In  view  of  the  peculiar  facts  in  these  two  cases  and  the 
numerous  decisions  of  this  and  other  courts  hereinbefore  re- 
ferred to,  I  do  not  regard  them  as  authorities  against  the 
defendants'  contention,  that  the  plaintiff's  action  for  the 
balance  of  the  original  debt  is  barred  by  reason  of  the  accord 
and  satisfaction,  and  that  the  judgment  must  be  reversed, 

with  costs. 

« 

All  concur. 
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In  the  Matter  of  the  Petition  of  Rollin  M.  Squire,  Com- 
missioner, etc. 

In  re  Claim  of  Asbury  Lester,  Appellant. 

« 

Court  of  Appeals,  January  13,  1891. 
AiBnning  57  Him,  591,  mem. 

L  Eminent  d,omain.  Aqueduct. — ^The  provision  of  the  act  of  1883  (sec- 
tion 18  of  chap.  490),  to  provide  an  increased  water  supply  for  the  city 
of  New  York,  does  not  impose  upon  the  city  a  liability  for  damages  for 
the  temporary  inconvenience  occasioned  to  adjacent  lot  owners  from 
the  prosecution  of  the  work.  It  applies  only  to  permanent  injuries 
arising  from  the  completed  works  and  their  use  thereafter. 

2  Same, — Where  a  lot  is  taken  by  the  city  under  this  act,  an  engine-house 
and  fixtures  erected  upon  it  and  coal  deposited  thereon  to  be  used  in 
the  construction  of  the  aqueduct,  the  use  of  which  is  to  be  continued 
only  while  the  work  is  in  progress,  an  owner  and  occupant  of  a  house 
on  an  adjoining  lot,  though  seriously  incommoded  by  the  noise,  soot, 
smoke  and  dust,  Is  not  entitled  to  damages  therefor  under  said  act. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  affirming  finding  of  commissioners  that 
claim  of  Asbury  Lester  should  be  disallowed. 

Jame%  A.  Deering^  for  appellant. 
D.  J,  Dean^  for  respondent. 

Andrews,  J. — The  appellant,  Asbury  Lester,  presented  a 
claim  for  damages  to  his  property  in  the  city  of  New  York, 
contiguous  to  lands  actually  taken  for  the  puipose  of  a  public 
aqueduct,  under  chapter  490  of  the  Laws  of  1883. 

Section  11  of  the  act  authorizes  the  commissioners  to  award 
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damages  to  tlie  owner  of  lands  contiguous  to  land  taken 
"  which  may  be  affected  by  the  construction  and  maintenance  " 
of  the  aqueduct  and  its  appurtenances.  The  lot  adjacent  to 
the  lot  of  the  claimant  was  taken  by  the  city,  and  upon  it 
was  erected  an  engine  house  and  fixtures,  and  coal  was  de- 
posited thereon  to  be  used  in  the  construction  of  the  aqueduct, 
but  so  far  as  appears  the  appropriation  of  the  lot  for  that 
purpose  was  temporary,  and  was  to  be  continued  only  while 
the  work  was  in  progress.  The  claimant  hiis  a  house  on  his 
lot,  which  he  occupied  as  a  residence,  and  he  was  seriously 
incommoded  by  the  noise  and  by  soot  and  smoke  from  the 
engine  on  the  adjacent  lot,  and  the  dust  from  the  coal  de- 
posited thereon. 

The  remedy  sought  in  this  proceeding  is  purely  statutorj-, 
and  the  only  question  is  whether  the  injury  which  the  claim- 
ant suffered  is  within  the  statute,  for  which  the  commis- 
sionera  were  authorized  to  award  compensation. 

We  are  of  opinion  that  the  language  of  the  eleventh 
section,  authorizing  damages  to  the  owner  of  lands  "  which 
may  be  affected  by  the  construction  and  maintenance  "  of  the 
aqueduct  and  its  appurtenances,  applies  only  to  permanent 
injuries  to  the  land  from  the  completed  works  and  their  use 
thereafter.  It  may  be  supposed  that  the  legislature  under- 
stood that  the  construction  of  the  aqueduct  would  injuriously 
affect  rights  appurtenant  to  contiguous  lands,  and  that  the 
structures  which  were  to  form  a  part  of  the  aqueduct  system 
might  interfere  with  the  enjoyment  or  impair  the  value  of 
such  contiguous  lands,  and  that  for  consequential  injuries 
merely  sustained  in  consequence  of  the  construction  and 
maintenance  of  public  works  under  legislative  authority  the 
parties  would  not  under  the  general  rule  of  law  have  any 
redi'ess. 

It  was,  we  think,  to  meet  this  class  of  cases  that  the  pro- 
vision in  question  was  made.  It  would  require  very  clear 
language  to  impose  a  liability  upon  the  city  for  damages  for 
the  temporary  inconvenience  which  would  be  occasioned  to 
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adjacent  lot  owners  from  the  prosecution  of  the  work  and 
during  the  course  of  construction. 

The  view  we  have  taken  is  illustrated  by  the  cases  which 
have  arisen  in  England  under  the  "  Lands'  Clauses  Consoli- 
dation Act "  and  "  The  Railways'  Clauses  Consolidation 
Act,"  of  8th  and  9th  Vict.  The  sixty-eighth  section  of  the 
act  first  mentioned  authorized  compensation  ^^  in  respect  of 
any  lands  or  any  interest  therein  which  shall  have  been 
injuriously  affected  by  the  execution  of  the  works."  The 
sixth  section  of  "  The  Railways'  Clauses  Consolidation  Act  '* 
requires  compensation  to  be  made  of  all  lands  taken  ^^  or 
injuriously  affected  by  the  construction  "  of  a  railway. 

In  Ricket  v.  Directors  of  Metropolitan  Railway  Co.,  L.  R. 
2  Eng.  &  Ir.  App.  Cases,  175,  the  plaintiff  claimed  to  recover 
compensation  for  temporary  obstruction  of  the  highway  dur- 
ing the  construction  of  the  defendant's  railway,  which  pre- 
vented free  passage  of  persons  ajid  resort  to  the  plaintiff's 
inn.  The  clauses  in  the  two  acts  mentioned  were  elaborately 
considered  by  the  judges  and  the  cases  reviewed,  and  it  was 
held  that  the  case  was  not  within  the  act.  Lord  Chelmsford, 
referring  to  the  words  "  injuriously  affected  by  the  con- 
struction," etc.,  said  that  they  ^'  appear  to  me  to  apply  not 
to  temporary,  but  to  permanent  works  of  companies,"  and 
Lord  Cranworth,  was  of  opinion  that  "  the  injury  must  be 
an  actual  injury  to  the  land  itself,  as  by  lowering  the  foun- 
dation of  the  buildings  on  it,  or  obstructing  its  light  or  its 
drains,  making  it  inaccessible  by  lowering  or  raising  the 
ground,  or  by  some  such  physical  destruction,"  to  bring  a 
case  within  the  act. 

We  think  the  injury  of  which  the  appellant  complains  was 
not  within  the  language  of  the  eleventh  section  of  the  act 
of  1883,  and  that  the  claim  was  properly  disallowed. 

The  order  of  the  general  term  should,  therefore,  be  affirmed. 

Order  affirmed,  with  costs. 

All  concur. 
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In  the  Matter  of  the  Revocation  of  Probate  of  the  Last  Will 
and  Testament  of  Ann  Voorhis,  Deceased. 

Courts  qf  Appeals^  February  24, 1891. 

Affirming  54  Hun,  637,  mem. 

Wills,    Execution, — ^A  Bubstantial  compliance  with  the  statute,  prescrib- 
ing the  formalities  to  be  observed  in  the  execution  of  wills,  is  sufficient. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  first  department,  afErming  decree  of  surrogate  denying 
motion  to  vacate  and  annul  the  probate  of  a  will  and  con- 
firming the  probate  thereof. 

Wm.  B.  Hbmblower^  for  appellant. 

Edward  T.  Bartlett^  for  respondent. 

O'Brien,  J. — Ann  Voorhis  died  in  the  city  of  New  York, 
January  80, 1882,  leaving  a  last  will  dated  October  20, 1879, 
and  without  children,  parents,  brother  or  sister.  Her  nearest 
relatives  were  nephews  and  nieces  and  children  of  deceased 
nephews  and  nieces.  The  will  was,  after  a  contest,  admitted 
to  probate  November  9,  1885,  and  about  a  year  thereafter  one 
of  the  nieces  petitioned  the  surrogate  for  revocation  of  pro- 
bate. This  application  resulted  in  another  trial  and  in  a 
decree  of  the  surrogate  sustaining  the  will  and  probate, 
which  the  general  term  has  affirmed. 

The  objections  to  the  will  are  want  of  capacity  of  the 
testator  to  make  it,  ignorance  in  part  of  its  provisions  when 
she  executed  it,  and  failure  to  comply  with  the  provisions  of 
the  statute  a:s  to  its  execution. 

It  does  not  appear  that  the  will  was  read  to  the  testatrix 
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at  the  time  of  execution,  or  that  she  read  it  herself;  but  it 
does  appear  that  she  called  upon  the  counsel  who  drew  it  at 
his  office,  communicated  to  him  the  disposition  which  she 
wished  to  make  of  her  property,  and  that  he  drafted  the  will 
according  to  her  directions  and  read  the  draft  to  her  at  her 
house,  subsequently,  and  made  corrections  and  changes  at 
her  suggestion  and  that  the  will  in  question  is  a  copy  of  the 
paper  then  used  and  corrected.  With  respect  to  the  com- 
petency of  the  testatrix,  the  evidence  shows  that  she  was  a 
woman  of  very  little,  if  any  education,  quite  ignorant  penu- 
rious, excitable  and  changeful ;  but  we  think  there  was  no 
reason  to  believe  that  she  was  not  fully  capable  of  making  a 
will.  She  certainly  understood  the  nature  and  effect  of  the 
transaction,  had  knowledge  of  the  property  she  was  about  to 
dispose  of  and  recollection  of  the  persons  having  a  natural 
claim  upon  her  bounty.  The  most  favorable  view  that  can 
be  taken  of  the  case  for  the  contestants  is,  that  upon  the 
question  of  capacity  the  testimony  was  conflicting.  The 
surrogate  has  found,  however,  upon  this  evidence,  that  she 
was  of  sound  mind  and  memory  and  capable  of  making  a  will, 
and  as  the  geneml  term  was  of  the  same  opinion  we  have  no 
right  to  review  the  facts.  Hewlett  v.  Elmer,  108  N.  Y.  156  : 
In  re  Valentine,  100  N.  Y.  607 ;  In  re  Yates,  99  Id.  94 ;  In 
re  Darrow,  95  Id.  668 ;  In  re  Cottrell,  Id.  329 ;  Davis  v.  Clark, 
87  Id.  623 ;  In  re  Higgins,  94  Id.  554 ;  In  re  Ross,  87  Id. 
514 ;  Marx  v.  McGlynn,  88  Id.  857. 

There  seems  to  be  no  doubt  that  the  deceased  intended  to 
make  another  will.  In  the  early  pai-t  of  the  year  1882,  one 
was  drawn  for  her,  at  her  request,  to  execute,  the  provisions 
of  which  are  much  more  complicated  and  difficult  to  under- 
stand than  that  now  under  consideration.  The  last  paper  was 
more  favorable  to  the  relatives,  as  the  bequests  to  the  Bible 
Society  and  the  Home  Missionary  Society  of  the  bulk  of  the 
estate  were  wholly  omitted.  The  contestants  were  aware  of 
its  provisions,  and  it  did  not  seem  to  occur  to  any  of  them 
that  the   deceased  was   incapable   of  making  a  will.    It, 
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however,  was  never  executed  for  the  reason  that  the  deceased 
was  taken  suddenly  ill  and  became  unconscious  and  remained 
in  that  condition  until  her  death.  Had  it  been  executed  be- 
fore her  illness  there  is  every  reason  to  believe  that  it  would 
have  been  perfectly  valid,  and  certainly  a  more  satisfactory 
disposition  of  her  property,  so  far  as  her  relatives  were  con- 
cerned, and  possibly,  on  the  whole,  more  equitable  and  just. 
But  it  is  enough  for  us  to  know  that,  upon  the  findings  of  the 
surrogate,  supported  by  the  evidence,  she  was  capable  of 
making  the  will  in  question,  and  when  made  it  expressed  her 
wishes  as  to  the  disposition  of  her  property,  and  that  it  never 
was  legally  revoked. 

The  deceased  signed  the  will  at  her  house  in  the  presence 
of  the  two  subscribing  witnesses  who  attended  there  in 
compliance  with  her  request  and  also  in  the  presence  of  the 
counsel  who  drew  it  and  was  present  by  appointment.  These 
three  persons  testify  that  they  saw  the  deceased  sign  the 
paper  without  any  aid  or  assistance.  The  two  subscribing 
witnesses  then  in  her  presence  and  in  the  presence  of  each 
other  signed  their  names  as  such,  and  the  only  question  that 
arises  in  regard  to  the  proper  execution  of  the  instrument  is 
respecting  the  formality  of  publication.  On  that  point  the 
fact  must  be  kept  in  view  that  the  deceased  not  only  requested 
the  attendance  of  the  witnesses  at  the  execution  of  the 
instrument  but  also  the  experienced  counsel  who  drew  it,  in 
order  that  every  formality  necessary  to  the  valid  execution 
of  the  instrument  should  be  complied  with.  It  is  extremely 
unlikely  under  these  circumstances  that  such  an  important 
requirement  of  the  statute  was  omitted.  The  surrogate  has 
found  as  a  fact  that  the  deceased  duly  published  and  declared 
the  instrument  to  be  her  will  in  the  presence  of  the  two 
witnesses  and  the  attestation  clause  recites  the  publication  of 
the  will  in  the  presence  of  both  witnesses.  One  of  the  wit- 
nesses testified  that  either  the  deceased  or  the  counsel  said 
when  he  signed  the  instrument  that  it  was  the  will  of  the 
deceased.    The  other  witness  testified  that  before  he  signed 
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the  paper  the  counsel  asked  the  deceased.  "  if  she  wished 
these  gentlemen  to  witness  her  will,  and  she  said  yes  ; "  and 
the  counsel  swears  that  the  deceased  signed  her  name  to  the 
paper  "  and  the  two  gentlemen  after  I  had  asked  her  if  she 
had  signed  and  sealed  this  paper  and  published  and  declared 
it  as  her  last  will  and  testament  and  requested  these  gentle- 
men to  execute  it  as  witnesses,  and  they  then  signed  it  as 
witnesses."  This  proof  was  sufficient  to  sustain  the  finding 
of  the  surrogate  that  the  will  was  published.  A  substantial 
compliance  with  the  statute  prescribing  the  formalities  to  be 
observed  in  the  execution  of  wills  is  sufficient,  and  that  was 
established.  Gilbert  v.  Knox,  52  N.  Y.  125;  Matter  of 
Will  of  Cottrell,  95  Id.  329  ;  Matter  of  Higgins,  94  Id.  554. 

The  exceptions  taken  at  the  hearing  before  the  surrogate 
do  not  present  any  question  of  sufficient  importance  to  warrant 
us  in  disturbing  a  result  reached  only  after  much  litigation. 
We  are  of  the  opinion  that  they  were  correctly  disposed  of  in 
the  courts  below. 

The  judgment  should  be  affirmed. 

All  concur. 


NoTB  ON    "Substantial  Compliance  with  the  Statute  in  the 

Execution  of  Wills." 

The  Code  of  Civil  Procedure  has  put,  in  the  form  of  a  statutory  enact- 
ment, a  rule  in  relation  to  the  proof  necessary  to  show  the  valid  execution 
of  a  will,  which  had  indeed  before  that  time  been  well  settled,  but  had 
previously  existed  by  force  of  adjudication  alone,  viz. :  That  the  due  ex- 
ecution of  a  will  might  be  established  by  competent  evidence,  even  against 
the  positive  testimony  of  the  subscribing  witnesses  thereto.     §  2620. 

Though  the  occasions  in  which  all  of  the  subscribing  witnesses  testified 
positively  against  the  due  execution  of  a  will  have  been  infrequent  of  late 
years,  a  number  of  such  instances  are  reported  among  the  earlier  English 
cases  which  have  been  cited  with  approval  in  recent  cases  in  our  courts. 
Matter  of  Cottrell,  05  N.  Y.  329.  Those  cases  are  collated  and  com- 
mented upon  in  the  case  of  Tarrant  v.  Ware,  reported  as  a  note  to  case  of 
Trustees,  etc.,  v,  Calhoun,  25  K.  Y.  425.  After  reviewing  the  English 
authorities,  and  referring    to   the    evidence  of    subscribing   witnesses, 
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Judge  D£Nio  said:  *' My  purpose  is  to  show  that,  whether  their 
denial  of  what  they  had  attested  proceeds  from  perversity  or  want  of  rec- 
ollection, the  testament  may  in  either  case  be  supported.*'  In  Trustees, 
etc.,  V.  Calhoun,  ante,  it  was  said:  **  It  is  too  late  to  claim  that  the  facta 
making  due  execution  must  all  or  any  of  them  be  established  by  the  con- 
c  luring  testimony  of  the  two  subscribing  witnesses.  Both  of  those  witnesses 
must  be  examined,  but  the  will  may  be  established  even  in  direct  opposi- 
tion to  the  testimony  of  both  of  them.*'  This  principle  was  approved  in 
Rugg  V.  Rugg,  83  N.  Y.  6W. 

The  onus  of  showing  a  compliance  with  the  statute  devolves  upon  the 
party  seeking  to  establish  the  will,  but  the  formal  execution  and  pub- 
lication may  be  shown  by  persons  other  than  the  subscribing  witnesses,  and 
inferred  from  circumstances  as  well  as  established  by  the  direct  and  positive 
evidence  of  the  attesting  witnesses.  Lewis  v.  Lewis,  11  ff.Y.  224.  It 
cannot,  however,  be  presumed  in  opposition  to  direct  testimony,  merely 
upon  the  ground  that  the  attestation  clause  is  in  due  form  and  states  that 
all  things  were  done  which  are  required  to  be  done  to  make  the  instrument 
valid  as  a  will.  Id.  A  will  may,  therefore,  be  established  even  in  opposi- 
tion to  positive  testimony  of  one  or  more  of  the  subscribing  witnesses,  who 
either  mistakenly  or  corruptly  swear  that  the  formalities  required  by  the 
statute  were  not  complied  with,  if,  from  other  testimony  in  the  case,  the 
court  or  jury  is  satisfied  that  the  contrary  was  the  fact.  Jauncey  v,  Thome, 
2  Barb.  Ch.  59;  Chaffee  r.  Baptist  M.  Conv.,  10  Paige,  91.  A  will  duly  at- 
tested upon  its  face,  the  signatures  to  which  are  all  genuine,  may  be  ad- 
mitted to  probate,  though  none  of  the  subscribing  witnesses  are  able  to 
swear  from  recollection  that  the  formalities  required  by  the  statute  were 
complied  with;  and  even  though  some  of  them  should  swear  positively  that 
they  were  not,  if  the  other  evidence  warrants  the  other  inference  tliat  they 
were.    Orser  v.  Orser,  24  N.  Y.  52. 

The  precise  force,  which  should  be  accorded  to  a  full  attestation  clause 
regularly  authenticated,  is  not  very  clearly  defined  in  the  cases,  but  they 
all  agree  in  the  conclusion  that  it  is  entitled  to  great  weight  in  the  deter- 
mination of  the  question  of  fact  involved.    Id. ;  Matter  of  Cottrell,  ante. 

A  regular  attestation  clause,  shown  to  have  been  signed  by  the  witnesses 
and  corroborated  either  by  the  circumstances  surrounding  the  execution  of 
the  instrument,  the  testimony  of  other  witnesses  to  the  fact  of  due  execu- 
tion or  other  competent  evidence,  has  been  held  in  many  cases  to  be  suflft- 
cient  to  establish  a  will  signed  by  the  testator,  even  against  the  positive  evi- 
dence of  the  attesting  witnesses  to  the  contrary. 

It  would  seem  from  the  language  of  the  Code  that  proof  of  the  handwriting 
of  the  testator,  and  of  the  subscribing  witnesses  to  a  proper  attestation 
clause,  is  regarded  as  the  most  important  and  conclusive  fact  on  the  trial  of 
an  issue  as  to  the  proper  execution  of  a  will.  Id.  Such  evidence,  in  con- 
nection with  other  circumstances  tending  to  prove  its  due  execution,  would 
seem,  within  all  the  authorities,  to  justify  a  decree  admitting  it  to  probate, 
even  against  the  positive  testimony  of  the  subscribing  witnesses.  Id.  It 
was  always  considered  to  afford  a  strong  presumption  of  compliance  with 
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the  requirements  of  the  statute,  in  relation  to  the  execution  of  wills,  that 
they  had  been  conducted  under  the  supervision  of  experienced  persons, 
familiar  not  only  with  the  forms  required  by  the  law,  but  also  with  the  im- 
portance of  a  strict  adherence  thereto.  Id. ;  Matter  of  Eellum,  52  K.  Y. 
619;  Peck  r.  Cary,  27  Id.  9. 

It  is  not  sufficient  to  establish  a  valid  publication  of  the  will,  that  it 
appears  that  the  nature  of  the  instrument  was  known  to  the  testator  and 
subscribing  witnesses  at  the  time  it  was  executed.  Gilbert  r.  Knox,  52 
N.  T.  125.  The  mode  of  publication  is  prescribed  by  statute,  and  it  requires 
that  the  testator,  at  the  time  of  subscribing  or  acknowledging  the  subscrip- 
tion, shall,  in  the  presence  of  the  witnesses,  declare  the  instrument  so  sub- 
scribed to  be  his  last 'will  and  testament. 

The  object  of  tliis  provision  is  to  secure  the  testator  against  fraud  and  im- 
position, and  the  knowledge  that  the  instrument,  which  the  witnesses  are 
called  upon  to  attest,  is  a  will,  must  be  communicated  to  them  by  the  tes- 
tator at  the  time  of  his  subscription  or  acknowledgment.  Id.  Knowledge, 
derived  from  any  other  source  or  at  any  other  time,  of  the  same  fact,  can- 
not stand  as  a  substitute  for  the  declaration  of  the  testator.  Id.  But  the 
fact  that  the  testator  was  fully  apprised  of  the  testamentary  character  of 
the  instrument  may  be  considered  in  aid  of  proof  tending  to  establish  a 
publication.    Id. 

Before  a  will  can  be  admitted  to  probate,  it  must  appear  affirmatively 
that  the  statute  has  been  complied  with.  Id.  But  a  substantial  compli- 
ance is  sufficient.  Though  the  statutes  declare  that  the  witnesses  must 
sign  at  the  request  of  the  testator,  and  that  he  shall  subscribe  the  will,  or 
admowledge  the  subscription  in  their  presence,  the  words  of  request  of 
acknowledgment  may  proceed  from  another,  and  will  be  regarded  as  those 
of  the  testator  where  the  circumstances  show  that  he  adopted  them,  and 
that  the  party  using  them  tn  his  presence  was  acting  for  him,  with  his 
assent.    Id. 

In  Peck  r.  Cary,  ante,  the  draughtsman  of  the  will,  in  presence  of  the 
testator,  requested  the  witnesses  to  witness  the  will,  and  they  thereupon 
signed  it,  and  it  was  held  to  have  been  done  at  the  request  of  the  testator* 
The  object  of  the  statute  is,  that  an  officious  signing  by  witnesses,  without 
any  privity  of  the  testator,  should  not  be  recognized  as  sufficient.  Id. 
Where  the  agency  of  the  draughtsman  Is  established  and  known,  the  under- 
standing of  the  witnesses  that  they  came  forward  and  signed  because  the 
testator  desired  them  to  do  so,  and  the  understanding  of  the  testator  that 
they  came  and  signed  at  his  instance,  is  perfect,  and  the  privity  which  is 
the  purpose  of  the  statute  is  secured.    Peck  u.  Cary,  ante. 

In  Baskln  v.  Baskin,  36  N.  Y.  416,  the  testator  produced  a  paper  signed 
by  him,  and,  holding  it  in  his  hand,  declared  it,  in  the  presence  of  the 
witnesses,  to  be  his  last  will  and  testament,  and  requested  them  to  sign  it, 
it  was  held  that  the  testator  thereby  acknowledged  the  subscription,  within 
the  statute.  See  alsOj  Coffin  v.  Coffin,  23  N.  Y.  9;  Tarrant  r.  Ware,  25  Id. 
425. 

Though  imblication  is  as  essential  to  the  validity  of  a  will  as  its  execution 
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or  other  prescribed  formality,  it  has  never  been  supposed  that  a  particular, 
or  even  any,  form  of  words  was  necessary  to  eif ex;t  it.  Lane  v.  Lane,  05 
N.  Y.  494.  In  Kemsen  v.  Brinkerhofif,  26  Wend.  325,  it  was  said  that,  by 
the  provision  in  question,  the  legislature  only  meant  there  should  be  some 
communication  to  the  witnesses  indicating  that  the  testator  intended  to 
give  effect  to  the  paper  as  his  will,  and  that  any  communication  of  this  idea 
or  to  this  effect  will  meet  the  object  of  the  statute;  that  it  is  enough  if  in 
some  way  or  mode  the  testator  indicates  that  the  instrument,  which  the 
witnesses  are  requested  to  subscribe,  is  intended  or  understood  by  him  to 
be  his  will.  In  the  case  last  cited,  probate  was  held  impossible  because  not 
one  word,  sign  or  even  act,  passed  within  the  hearing  or  presence  of  the 
witnesses  at  the  time  of  the  execution,  tending  to  this- effect. 

The  principle,  upon  which  that  decision  rests,  and  the  reasoning  by  which 
it  was  supported  have  been  invariably  applied  in  the  court  of  appeals. 
Got&n  V,  Coffin,  ante ;  Trustees,  etc.,  t?.  Calhoun,  ante  ;  Gilbert  c.  Knox, 
ante  ;  Thompson  v.  Seastedt,  6  T.  <&  C.  78;  affd  su6  nom,  Thompson  v. 
Stevens,  62  N.  Y.  634;  Rugg  v.  Rugg,  ante;  Dack  r.  Dack,  84  Id.  663; 
Matter  of  Pepoon,  01  Id.  255;  Lane  o.  Lane,  ante.  It  is,  therefore,  to  be 
deemed  settled  that  a  substantial  compliance  with  the  statute  is  sufficient. 
This  principle  is  recognized  in  Mitchell  v.  Mitchell,  16  Hun,  97;  aff'd  77 
N.  Y.  596.  But  in  this  case,  there  was  no  evidence  that  the  testator  signed 
the  will  in  the  presence  of  either  of  the  attesting  witnesses,  and  only  one 
saw  the  signature. 

It  is  well  settled  that  the  necessary  publication  may  be  inferred  by  cir- 
cumstances as  well  as  words,  Lewis  v.  Lewis,  11  N.  Y.  220,  and  from  the 
conduct  and  acts  of  the  testator  and  that  of  the  attesting  witnesses  in  his 
presence.  Thompson  v.  Seastedt,  ante^  as  well  as  established  by  their 
direct  and  positive  evidence.  Even  a  person  both  deaf  and  dumb  may,  by 
writing  or  signs,  make  his  will  and  declare  It. 

It  Is  not  essential  to  the  due  publication  of  the  will  that  the  testator  shall 
declare  in  express  terms  in  the  presence  of  the  subscribing  witnesses  that 
the  instrument  is  his  last  will.  Lane  v.  Lane,  ante.  It  Is  sufficient  If  be, 
In  some  way,  makes  known  to  them,  by  act  or  conduct.  If  not  by  words, 
that  It  Is  Intended  and  understood  by  him  to  be  his  will.  Id.  Where  a 
testator  subscribes  the  will  In  the  presence  of  the  witnesses  and  by  his  con- 
duct makes  known  to  them  Its  nature,  and  requests  their  attestation,  it  Is 
a  substantial  compliance  with  the  statute.    Id. 

In  Matter  of  Higglns,  04  N.  Y.  554,  proceedings  were  instituted  for  the 
probate  of  a  will.  It  appeared  that  the  testator  presented  the  will,  which 
was  written  by  himself,  to  a  third  party  who  drew  the  attestation  clause 
and  signed  it  as  a  subscribing  witness.  It  was  also  signed  by  another  party. 
The  latter  testified  that  the  testator,  in  answer  to  questions  of  the  first  wit- 
ness, stated  that  the  instrument  was  his  last  will  and  testament,  and  there- 
upon, at  his  request,  the  two  witnesses  signed  their  names  In  liis  presence 
and  in  the  presence  of  each  other,  and  that  at  that  time  It  had  been  signed 
by  the  testator.  The  first  witness  testified  that  he  did  not  recollect  all  that 
occurred,  but  that  the  testator  came  to  him  with  the  paper  which  he  thought 
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was  the  one  in  question,  and  desired  him  to  witness  his  will,  and,  in  answer 
to  questions  put  by  the  witness,  he  acknowledged  it  to  be  his  last  will  and 
testament,  and  requested  him  and  the  other  witness  to  sign,  and  both  did 
BO  in  the  presence  of  the  testator  and  each  other.  But  he  could  not  swear 
that  the  testator  said  that  it  was  his  signature.  It  was  held  that  the  evi- 
dence sufficiently  established  the  due  execution  of  the  will  to  authorize  its 
admission  to  probate,  though  other  witnesses,  who  were  present,  contra- 
dicted the  testimony  of  the  subscribing  witnesses.  Even  though  there  was 
a  failure  of  recollection,  inasmuch  as  one  of  the  witnesses  testified  positively 
to  the  due  execution  of  the  will,  such  a  want  of  recollection  cannot  materi- 
ally affect  the  testimony  which  established  its  legal  execution.  Id.  The 
authorities  are  numerous,  which  sustain  the  position  that,  where  one  wit- 
ness testifies  positively  to  the  due  execution  of  the  will,  the  want  of  memory 
of  another  cannot  overcome  the  positive  testimony,  and  the  proof  may  be 
regarded  as  sufficient.    Id. 

In  the  Matter  of  Voorhis,  125  N.  Y.  765,  the  will  was  signed  by  the  testa- 
trix at  her  house,  in  the  presence  of  the  subscribing  witnesses,  who  attended 
at  her  request,  and  that  of  her  counsel  who  drew  the  will,  and  who  was 
present  by  appointment.  These  three  persons  testified  that  they  saw  the 
testatrix  sign  the  paper  without  aid  or  assistance,  and  that  it  was  then 
signed  by  the  witnesses  in  her  presence  and  in  the  presence  of  each  other. 
One  of  them  testified  that,  when  he  signed,  either  the  testatrix  or  her 
counsel  stated  that  it  was  her  will;  and  the  other  testified  that,  before  he 
signed,  the  counsel  asked  the  testatrix  **  if  she  wished  these  gentlemen  to 
witness  her  will,  and  she  said  yes."  The  counsel  testified  that  the  testa- 
trix signed  and  the  two  witnesses  signed  after  he  had  asked  her  **  if  she 
had  signed  and  sealed  this  paper  and  published  and  declared  it  as  her  last 
will  and  testament,  and  requested  these  gentlemen  to  execute  it  as  wit- 
nesses." The  attestation  clause  was  in  the  usual  form,  reciting  its  publi- 
cation in  the  presence  of  both  witnesses  who,  at  her  request  and  in  her 
presence  and  in  the  presence  of  each  other,  signed  as  subscribing  witnesses. 
And  it  was  held  that  this  proof  was  sufficient  to  sustain  the  finding  of  the 
STUTogate  that  the  will  was  published.  A  substantial  compliance  with  the 
statute  prescribing  the  formalities  to  be  observed  in  the  execution  of  wills 
is  sufficient.  Id. ;  Gilbert  o.  Knox,  ante;  Matter  of  Cottrell,  ante;  Matter 
of  Higgins,  ante. 

In  Matter  of  Look,  the  will  was  subscribed  by  the  testatrix  in  the  pres- 
ence of  one  of  the  attesting  witnesses.  It  was  declared  by  her,  in  the 
presence  of  both  witnesses,  to  be  her  last  will  and  testament.  The  two 
witnesses,  at  her  request,  subscribed  it  as  her  will.  It  was  held  to  be  a 
sufficient  acknowledgment  of  the  subscription  to  comply  with  the  statute. 
See  Matter  of  Higgins,  ante;  Baskin  v.  Baskin,  36  Id.  416;  Matter  of 
Phillips,  98  Id.  267;  Matter  of  Austin,  45  Hun,  1;  Matter  of  Trenor,  18  St. 
Bep.  807. 

The  case  of  Matter  of  Mackay,  110  N.  T.  611,  is  distinguished  from  the 
case  of  Matter  of  Look,  ante,  by  the  fact  that  in  the  former  case  the  signa- 
ture of  the  testator  was  never  exhibited  to  the  witnesses,  but,  if  it  existed 
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at  that  time,  was  concealed  from  their  view.  The  court,  in  thit  case,  said: 
*^  There  would  have  been  a  formal  execution  of  the  will,  in  compliance  with 
the  statute,  if  the  witnesses  had,  at  the  time,  seen  the  signature  of  the 
testator  to  the  will,^*  though  there  was  no  specific  acknowledgment  of  the 
signature  by  the  testator,  but  only  that  that  paper  was  his  will. 

The  statute  does  not  mention  or  require  an  attestation  clause*.  Matter 
of  Look,  26  St.  Rep.  745.  The  use  of  such  an  appendage  to  a  will  has  grown 
up  as  a  convenient  means  of  refreshing  the  memory  of  the  attesting  wit- 
nesses in  respect  to  the  formalities  actually  observed  in  the  execution  and 
publication  of  the  will  to  which  it  is  attached.  There  is  no  authority  for 
the  position  that  such  a  memorandum,  of  itself,  furnishes  any  evidence  of 
the  facts.  If  it  creates  any  presumption  in  aid  of  the  testimony  of  the 
w^itnesses,  the  cases  do  not  rest  upon  the  effect  of  any  such  evidence  or 
presumption.     Id. 

Where  the  formalities  required  by  the  statute  are  observed,  the  valid 
execution  of  a  will  does  not  depend  upon  the  correctness  of  vision  or  the 
degree  of  attention  of  the  witness  any  more  than  upon  the  retentiveness  of 
his  memory.    Matter  of  Look,  ante. 

The  statute  has  surrounded  the  execution  of  wills  with  certain  formal- 
ities, in  order  to  prevent  imposition,  undue  influence  and  fraud.  Matter  of 
Hunt,  110  N.  T.  278.  It  is  well  settled  by  authority  that  a  substantial  com- 
pliance with  the  statute  is  always  sufficient.  No  particular  form  of  words 
is  required  or  necessary  to  effect  publication.  Id. ;  Lane  v.  Lane,  ante.  In 
Matter  of  Hunt,  ante,  there  was  testamentary  disposition  of  the  estate, 
which  the  witnesses  recognized  to  be  in  the  handwriting  of  deceased,  signed 
unquestionably  by  him ;  and  also  an  attestation  clause,  in  the  handwriting 
of  deceased,  signed  by  them,  which  states  it  was  signed  by  them  in  the 
presence  of  each  other  and  of  the  testator,  and  that  the  testator  acknowl- 
edged the  instrument  to  be  his  last  will  and  testament.  But  the  wit- 
nesses were  imable  to  recollect  precisely  in  detail,  what  took  place.  It  is  a 
sufficient  compliance  with  the  statutory  requirements  if,  in  some  way  or 
mode,  the  testator  indicates  that  the  instrument,  which  the  witnesses  are 
requested  to  subscribe  as  such,  is  intended  and  understood  by  him  to  be  his 
executed  will.  Id.  In  probate  cases,  the  courts  look  to  the  substance  of 
the  transaction  and  see  that  there  was  no  opportunity  for  imposition  or 
fraud.    Id. 

Where  the  will  has  been  presented  to  the  witnesses  by  the  testator  for 
them  to  sign,  such  an  act  is  equivalent  to  a  communication  by  him  that  he 
intends  to  give  effect  to  the  paper  as  his  will.  Id.  If  the  paper  is  signed 
In  the  presence  of  the  witnesses,  such  act  is  a  sufficient  compliance  with 
the  statute  as  to  acknowledgment  of  the  subscription.  Id.  If  it  is  signed 
before  being  presented  to  them,  the  exhibition  of  the  paper,  with  his  ac- 
knowledgment that  it  is  his  last  will  and  testament,  is  a  sufficient  acknowl- 
edgment of  the  signature  and  a  publication  of  the  will  within  the  rule  laid 
down  by  the  court  of  appeals  in  Matter  of  Phillips,  96  N.  Y.  267. 

In  the  case  of  Lewis  v.  Lewis,  ante,  it  appeared  affirmatively  by  the  wit- 
neeses  that  the  paper  was  so  folded  that  they  did  not  see  any  snbscrtption, 
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and  that  the  testator  only  said:  '*  I  declare  the  within  to  be  my  free  will 
and  deed/^  Snch  affirmative  proof  of  what  took  place  was  held  to  bring 
the  case  clearly  within  the  operation  of  the  statute  and  to  invalidate  the 
will.  In  that  same  case,  the  court  said :  *^  Mere  want  of  recollection  on  the 
part  of  the  witnesses  will  not  invalidate  the  instrument,  and,  in  the  cases 
cited  by  counsel,  the  courts  establishing  the  wills  propounded  have  done  so 
upon  the  ground  that  they  were  satisfied  from  the  circumstances  proved 
that  the  wills  were  duly  executed  and  that  the  witnesses  had  forgotten, 
thus  relieving  the  parties  interested  against  the  infirmities  of  humanity  and 
the  uncertainty  of  human  recollection." 

Where  the  attestation  clause  is  entirely  consistent  with  the  execution  of 
the  paper  by  the  testator  in  the  presence  of  the  witnesses,  and  nothing  in 
the  circumstances  of  the  case  points  to  any  fraud  or  undue  influence,  the 
presumption  will  prevail  that  all  the  formalities  have  been  duly  observed. 
Matter  of  Hunt,  ante. 

The  statute  should  receive  a  reasonable  construction,  but  a  literal  obedi- 
ence is  not  to  be  given  to  its  language,  where  it  will  work  an  unreasonable, 
if  not  absurd,  result.    Id. 

Holograph  wills  are  in  no  manner  excepted  from  the  terms  and  operation 
of  the  statute.  Matter  of  Beckett,  103  N.  Y.  167.  And  though  the  primary 
and  principal  purpose  of  the  statute,  requiring  a  publication  at  the  time  of 
the  testamentary  act,  is,  by  such  wills,  nearly  secured  and  the  danger  of 
error  or  fraud  reduced  to  a  minimum,  its  bare  possibility  remains  and  the 
command  of  the  statute  still  requires  obedience.  Id.  But  in  such  a  case, 
oiticism  of  the  terms  and  manner  of  what  is  claimed  to  have  been  a  suffi- 
cient publication  need  not  be  so  close  or  severe,  as  where  the  question 
whether  the  testatrix  knew  that  she  was  executing  a  will  depends  solely 
upon  the  fact  of  publication.  The  statute  requires  no  literal  adherence  to 
its  own  words  and  phrases,  but  permits  the  necessary  information  to  be 
given  in  any  manner  adequate  to  the  desired  result.  Id.  Where  the  tes- 
tator cannot  speak  at  all,  or  only  with  difficulty,  he  may  commimlcate  his 
knowledge  by  signs  or  by  words  which  to  some  listeners  are  imlntelligible. 
He  must  communicate  it,  however.  But,  if  he  does  that  in  a  manner 
capable  of  conveying  to  the  minds  of  the  witnesses  his  own  present  con- 
sciousness that  the  paper  which  Is  being  executed  Is  a  will,  that  must  nec- 
essarily be  sufficient.  Id.  Even  indefinite  and  general  expressions,  which 
have  no  meaning  to  a  stranger,  are  sufficient  where,  to  the  witnesses,  such 
expressions  are  made  definite  and  descriptive  of  a  will  by  the  testator's 
tywn  words  connecting  such  expressions  with  a  previous  conversation  be- 
tween him  and  the  witnesses.  Id.  Thus,  where  a  testator,  after  his  will 
was  ready  for  execution,  said  to  a  witness,  **  This  is  the  paper  I  spoke  to 
you  about  signing,"  referring  to  a  prior  conversation  with  the  witness  in 
whi<^  he  had  said  that  he  Intended  to  make  a  will,  and  had  exacted  a 
promise  from  the  witness  to  sign  It  as  a  witness.  It  was  deemed  a  sufficient 
compliance  with  the  statute.    Id. 

The  several  requisites  prescribed  by  the  statute  must  be  complied  with 
rabstaaitially,  In  order  to  constitute  the  due  execution  of  a  will*    Hatter  of 

22 


838  MATTER  OF  VOORHIS. 

Note  on  "  Substantial  Compliance  in  the  Execution  of  Wills/' 

Austin,  ante.  The  object  of  these  requirements  is  to  guard  against  imposi- 
tion and  mistake,  but  no  formula  of  words  is  prescribed  by  the  statute  to 
be  repeated  by  the  testator.  Id.  So  far  as  the  acknowledgment  by  the 
testator  of  his  signature  is  concerned,  if  the  signature  is  in  fact  his  and  is 
appended  to  the  paper  before  the  witnesses  sign  and,  if  with  the  paper  and 
si^^iature  before  the  witnesses  in  plain  sight,  the  testator  addresses  them 
in  words  which  are  calculated  and  intended  by  him  to  give  them  to  under- 
stand that  the  signature  is  his  and  it  is  so  understood  by  them,  such  facts 
would  seem  to  amount  to  an  acknowledgment  of  the  genuineness  of  the  sig- 
nature, within  the  meaning  of  the  statute.    Id. 

In  the  case  last  cited,  the  subscribing  witnesses  agreed  in  saying  that 
they  went  to  the  honse  of  decedent,  having  been  called  in  to  witness  his 
will;  that  the  paper  was  then  lying  on  the  table,  and  the  decedent,  on 
being  asked  if  that  t^as  his  last  will  and  testament,  said  yes;  that  the  wit- 
nesses, in  his  presence  and  in  the  presence  of  each  other,  subscribed  an 
attestation  clause,  which  recited  the  execution  of  all  the  formalities  re- 
quired by  the  statute;  that  nothing  was  said,  while  they  were  in  the  room 
with  the  decedent,  in  reference  to  the  execution  of  the  will  except  as  above 
stated.  There  was  no  express  testimony  that  the  signature  of  the  decedent 
was  affixed  to  the  paper  before  the  witnesses  subscribed  it.  One  of  the 
witnesses  testified  that  the  deceased  did  not  sign  the  will  after  they  got 
there.  The  will  was  written  on  a  printed  blank  by  an  attorney  in  accord- 
ance with  the  instructions  of  the  deceased.  An  inspection  of  the  will 
showed  that  the  signature  of  the  deceased  was  very  prominent  and  plain  to 
be  seen.  And  it  was  held  that,  in  view  of  all  the  testimony,  there  was 
sufficient  evidence  that  the  testator  acknowledged  to  the  subscribing  wit- 
nesses the  signature  to  be  his,  and  that  the  factum  of  the  will  was  estab- 
lished. 

In  Baskin  v.  Baskin,  antey  the  testator  produced  a  paper  bearing  his  per- 
sonal signature,  requested  the  witnesses  to. attest  it  and  declared  it  to  be 
his  last  will  and  testament.  And  it  was  held  that  he  thereby  acknowledged 
the  subscription  within  the  meaning  of  the  statute.  It  is  enough  that  he 
verifies  the  subscription  as  authentic,  without  reference  to  the  form  in 
which  the  acknowledgment  is  made.  There  can  be  no  more  imequivocal 
acknowledgment  of  a  signature  thus  affixed  than  presenting  it  to  the  wit- 
nesses for  attestation,  and  pubUshing  the  paper  so  subscribed  as  his  wilL 
Id. 

The  exhibition  of  a  will  and  of  the  testator^  s  signature  thereto  attached, 
and  his  declaration  to  the  witness  that  it  is  his  last  will  and  testament,  and 
his  request  to  the  witness  to  attest  the  same,  are  a  sufficient  acknowledg- 
ment of  the  signature  and  publication  of  the  will.  Matter  of  Phillips, 
ante. 

In  the  case  of  Mitchell  v.  Mitchell,  ante  ;  afTd  77  N.  Y.  596,  one  of  the 
subscribing  witnesses  did  not  see  the  testator*  s  signature.  In  Rutherford 
V.  Rutherford,  1  Den.  33,  the  only  declaration  as  to  the  nature  of  the  paper 
was  that  it  was  the  testator's  **  will  or  agreement  This  was  held  to  be 
too  indefinite.    As  to  one  of  the  subscribing  witnesses,  the  testator  neither 
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signed  nor  acknowledged  th$  signatnre  in  his  presence.  In  Lewis  v.  Lewis, 
ante,  the  will  was  so  folded,  when  the  witnesses  signed,  that  they  could 
not  see  whether  it  was  suhscrihed  by  the  testator  or  not,  and  the  only 
acknowledgment  made  to  them  by  the  testator  was,  **  I  declare  the  within 
to  be  my  will  and  deed.*'  It  was  held  not  to  be  a  sufficient  acknowledg- 
ment by  the  testator,  either  of  his  subscription,  or  that  the  instrument 
was  his  will. 


John    L.    Magauley,  as    Survivor,  eto..  Appellant,   v. 

Joseph  R.  Palmer,  Respondent. 

Court  qf  Appeals,  February  24, 1801. 
Affirming  53  Hun, -635,  mem. 

1.  CowtracU    Bebellion. — Contracts  between  the  citizens  of  the  states  in 

rebellion  against  the  authority  of  the  United  States,  made  during  the 
war  and  not  in  aid  of  the  rebellion,  were  not  inyalid. 

2.  Presumption.    Payment, — ^The  presumption  of  payment,  arising  from 

lapse  of  time,  is  a  question  for  the  jury. 

8.  Partnership.  Special. —In  case  of  a  i>articular  or  special  partnership, 
the  power  of  one  to  bind  the  other  copartners  extends,  it  seems,  only 
to  acts  necessarily  connected  with  the  particular  enterprise  for  which 
the  partnership  was  formed. 

4.  Principal  and  agent.  Liability. —Where  a  firm  of  agents  make  a  sale 
for  its  principal,  but,  after  receiving  the  price,  returns  it  to  the  pur- 
chaser on  being  unable  to  deliver  the  goods,  neither  member  of  such 
firm  is  liable  for  the  purchase  money  or  its  appropriation. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  first  department,  affirming  judgment  dismissing  plaint- 
iff's complaint  after  trial  at  circuit. 


L.  Laflin  Kellogg^  for  appellant. 
0-eorge  Zahruhie^  for  respondent. 
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O'Brien,  J. — The  plaintiff  alleged  that  he  is  the  suiriving 
member  of  a  firm  which,  in  the  year  1863,  existed,  composed 
of  himself  and  his  brother ;  that  in  November  of  that  year 
the  firm  owned  167  bales  of  cotton  at  or  near  Brownsville, 
in  the  state  of  Texas,  of  the  value  of  about  f  150,000  ;  that 
in  the  month  of  November  of  that  year  the  firm  entered  into 
an  agreement  with  the  defendant,  Joseph  R.  Palmer,  and 
one  Robert  B.  Kingsbury,  whereby  the  latter, "  jointly  and 
severally,"  promised  and  agreed  to  take  the  cotton  and  sell 
the  same,  and  after  deducting  twenty-five  per  cent,  of  what 
was  received  from  the  same  for  their  services,  account  for 
and  pay  over  the  balance  to  the  plaintiff's  firm  ;  that  they 
sold  the  cotton  and  received  therefor  the  sum  of  $98,684.50, 
no  part  of  which  has  been  paid  to  the  plaintiff  or  his  firm, 
but  has  been  appropriated  to  their  own  use.  The  parties 
were  all,  at  the  time  of  the  agreement,  residents  of  Texas, 
but  at  the  time  this  action  was  commenced  the  plaintiff  was, 
and  for  several  years  before  had  been,  a  resident  of  the  city 
of  New  York,  and  the  defendant  of  the  state  of  New  Jersey. 
After  the  commencement  of  this  action  against  Palmer, 
Kingsbury  died  in  Texas,  where  he  resided,  no  process  having 
ever  been  served  on  him  in  the  case,  and  the  issues  arise 
solely  upon  Palmer's  answer. 

The  allegations  of  the  complaint,  except  the  death  of  the 
plaintiff's  copartner,  are  all  denied  and  payment  alleged. 
Then  the  six  and  ten  years  statutes  of  limitations  of  this 
state  are  interposed  as  a  defense,  also  the  four  years  statute 
of  Texas  and  the  six  years  statute  of  New  Jersey.  It  is  then 
alleged  that  the  cotton  was  procured  by  the  plaintiffs  for  the 
purpose  of  selling  in  aid  of  the  rebellion. 

The  plaintiff  was  nonsuited,  and  the  principal  question  here 
is  whether  there  was  any  evidence  which  he  was  entitled  to 
have  submitted  to  the  jury. 

It  does  not  appear  from  the  record  that  the  statute  of  limi- 
tations was  considered  by  the  court  below  as  constituting  a 
defense.     Both  parties  left  Texas   within,  at  most,  a  few 
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months  after  the  trau^action.  The  plaintiff  hai)  never  re- 
sided in  New  Jersey  and  the  defendant  did  not  remain  in 
New  York  long  enough  for  the  statute  to  run.  As  the 
statute  does  not  seem  to  be  made  a  ground  of  defense  in  the 
argument  for  the  defendant,  we  may  dismiss  that  branch  of 
the  case  without  further  examination. 

It  does  not  appear  that  the  alleged  illegal  character  of  the 
contract  entered  into  the  decision  of  the  case  in  the  courts 
below.  The  point  is  not  passed  upon  or  referred  to  at  all  in 
the  opinion  of  the  general  term.  Generally  it  may  be  said 
that  contracts  between  the  citizens  of  the  states  in  rebellion 
against  the  authority  of  the  United  States,  made  during  the 
war  and  not  in  aid  of  the  rebellion,  were  not  invalid.  Cut- 
ner  v.  U.  S.,  17  Wall.  517  j  Mitchell  v.  U.  S.,  21  Id.  850 ; 
Gavinzel  v.  Crump,  22  Id.  308 ;  Conrad  v.  Waples,  96 
U.  S.  279. 

In  this  case  it  was  alleged  that  the  cotton  was  procured 
by  the  plaintiffs  for  the  purpose  of  sale  in  aid  of  the  rebellion. 
It  is  unnecessary  to  consider  now  the  legal  principles  appli- 
cable to  a  defense  of  this  character,  because  the  fact  has  not 
been  found  or  conclusively  established,  and  the  evidence  on 
the  point  was  of  such  a  character  that  the  court  could  not 
pass  upon  the  question  as  one  of  law.  There  was  a  question 
of  fact  for  the  jury  to  determine  before  the  law  could  be  ap- 
plied. One  of  the  grounds  upon  which  the  general  term 
aiBrmed  the  judgment  of  noni^uit  was  that  there  was  a 
presumption  of  payment  arising  from  the  lapse  of  time 
wholly  independent  of  the  statute  of  limitations.  This  pre- 
sumption, however,  is  not  one  of  law  that  is  available  to  a 
defendant  as  a  bar  to  the  action  on  the  claim^  but  one  of 
fact  for  the  jury. 

Under  the  defense  of  payment  the  lapse  of  time  may  be 
considered  in  connection  with  all  the  facts  and  pircumstances 
of  the  case,  and  it  may  sometimes  with  the  other  circum- 
stances warrant  the  inference  that  the  claim  was  paid.  The 
nonsuit  in  this  case  cannot  be  upheld  upon  the  ground  that 


342  MACAULEY  v.  PALMER. 

Opinion  of  the  Court,  by  O'Brien,  J. 

from  lapse  of  time  there  is  a  conclusive  presumption  that 
the  claim  was  paid.  The  facts  and  circumstances  disclosed 
leave  no  ground  for  supposing  that  any  part  of  the  proceeds 
of  the  sale  of  the  cotton  was  ever  actually  paid  to  the  plaint- 
iff or  the  firm.  The  most  that  the  defendant  was  entitled  to 
on  the  question  of  the  lapse  of  time,  was  to  have  it  sub- 
mitted to  the  jury  as  evidence  in  support  of  the  defense  of 
payment.  Phillips  on  Ev.,  4th  Am.  Ed.,  vol.  2,  p.  171  ;  1 
Greenleaf  on  Ev.,  13  Ed.  §  39 ;  Jackson  v,  Sackett,  7  Wend. 
94  ;  Bean  v.  Tonnele,  94  N.  Y.  881  ;  Parker  v.  Foote,  19 
Wend.  809 ;  Wood  v.  Squires,  1  Hun,  481 ;  Miller  v.  Smith, 
16  Wend.  443  ;  Jackson  v,  Hotchkiss,  6  Cow.  401  ;  Mayor 
V,  Horner,  1  Cowp.  109  ;  Darwin  v,  Upton,  2  Saund.  175, 
note  2.  If  this  action  was  brought  against  the  defendant 
as  agent  or  bailee  of  the  cotton  upon  an  allegation  that  it  had 
been  placed  in  his  hands  for  sale  and  he  had  not  accounted 
for  it,  then  it  would  probably  be  incumbent  upon  him  to 
account  for  its  value,  or  excuse  himself  by  proof  that  it  was 
taken  from  his  possession  by  some  power  that  he  could  not 
resist.  Roberts  v.  Stuyvesant  Safe  Deposit  Co.,  123  N.  Y. 
57.  But  the  action  was  not  tried,  nor  does  the  plaintiff  in 
the  action  seek  to  recover  upon  that  theoiy,  but  upon  the 
ground  that  the  defendant  has  received  a  specific  sum  of 
money,  as  upon  a  sale  of  the  cotton,  which  he  has  not  paid 
over.  The  judgment  must  stand  unless  there  was  evidence 
upon  this  issue  to  submit  to  the  jury. 

The  defendant  and  Kingsbury  undertook  jointly  to  sell 
the  cotton  for  the  plaintiff's  firm,  and  were  jointly  interested 
in  the  profits  of  the  transaction  as  such.  Their  obligations 
to  the  plaintiff,  and  their  power  to  bind  each  other  in  the 
conduct  of  the  enterprise,  must  be  determined  upon  the 
general  principles  applicable  to  partnership  transactions.  It 
was,  however,  upon  the  evidence  a  particular  or  special  as 
distinguished  from  a  general  partnership,  and  the  power  of 
Kingsbury  to  bind  the  defendant  extended  only  to  acts 
necessarily  connected  with  the  sale  anddelivery  of  the  cotton. 
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Williams  v.  Lawrence,  47  N.  Y.  462  ;  King  v,  Sarria,  69 
N.  Y.  25  ;  Union  Bank  v  Underbill,  102  N.  Y.  336. 

It  appears  from  the  evidence  that  on  the  25th  day  of  De- 
cember, 1863,  the  cotton  was  at  Point  Isabel,  a  place  on  the 
Rio  Grande  river  a  few  miles  below  Brownsville,  and  that 
the  place  was  then  in  possession  of  the  military  forces  of  the 
United  States.  The  defendant  and  Kingsbury  sold  the 
cotton  to  Viuda,  Tamava  &  Co.,  a  firm  at  Matamoras,  Mexico, 
as  appears  from  the  following  paper  and  the  testimony  of 
witnesses  in  the  case  : 

"  Brownsvillb,  Texas,  December  25,  1863. 

"  Viuda  Tamava  d>  Co. : 

"  Bought  of  Robert  B.  Kingsbury  and  Joseph  R.  Palmer, 
167  bales  cotton,  weight  76,820  pounds,  at  thirty-one  cents 

per  pound  in  coin $23,814  20 

By  cash  on  account 129  42 


«23,684  78 


**  Received  payment, 

"  Robert  B.  Kingsbttry, 

"  J.  R.  PAI.MBB." 

At  the  same  time  the  sellers  signed  a  paper  directing 
Capt.  Timothy  Owen  to  deliver  to  their  order  the  167  bales 
of  cotton  "  now  held  by  him  at  Point  Isabel  subject  to  their 
order." 

The  business  of  the  plaintiff's  firm  was  conducted  in  the 
name  of  the  plaintifTs  deceased  brother,  James  A.  Macaulay. 
On  the  28th  of  January,  1864,  he  addressed  a  letter  to  the 
defendaiits,  which  they  received,  in  which  he  said  :  "  You 
will  please  pay  over  to  Mr.  Jose  San  Roman  any  moneys 
that  arise  from  the  sale  of  the  167  bales  of  cotton  made  to 
you  under  my  arrangement."     Some  time  after  the  receipt  of 
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this  letter  the  defendant  and  his  partner  received  from  V iud% 
Tarnava  &  Co.,  to  whom  the  cotton  was  sold,  the  whole  of 
tlie  purchase  price,  and  after  deducting  therefrom  the  sums 
that  they  were,  under  the  agreement  with  plaintifiTs  fiira^ 
authorized  to  retain  for  expenses  and  commissions,  deposited 
the  balance  in  bags  of  gold  coin,  in  accordance  with  plaint- 
iff s  instructions,  as  appears  by  this  paper  : 

"  Received,  Matamoras,  Mexico,  April  10,  1864,  from 
Robert  B.  Kingsbury  and  Joseph  R.  Palmer,  ten  thousand  six 
hundred  and  seventy  dollars  ($10,670),  for  account  of  James 
A.  Macaulay,  in  payment  of  net  proceeds  of  one  hundred 
and  sixty-seven  (167)  bales  cotton  sold  for  his  account. 

"  J.  San  Roman." 

The  purchasers  of  the  cotton  were  engaged  in  business  at 
Matamoras,  in  Mexico,  and  though,  as  appears,  they  had 
bought  and  paid  for  the  cotton,  it  had  not  been  delivered  to 
them,  and,  in  fact,  never  was  delivered.  San  Roman  was  a 
merchant  and  banker,  with  a  house  at  Brownsville  and  an- 
other place  of  business  across  the  river  at  Matamoras.  It 
seems  that  the  $10,670  net  proceeds  of  the  sale  of  the  cotton 
to  Viuda,  Tarnava  &  Co.,  was  deposited  in  the  Brownsville 
house.  The  &ilure  to  deliver  the  cotton  arose  from  the  fact 
that  no  permit  could  be  obtained  from  the  military  author- 
ities for  its  delivery,  and  the  order  of  the  sellers  to  Captain 
Owen  to  deliver  to  their  order  was  disregarded.  The  pur- 
chasers not  being  able  to  obtain  the  cotton,  and  having  pai*ted 
with  their  money,  instituted  legal  proceedings  of  some  kind 
in  Texas  against  Kingsbury  and  defendant.  It  does  not 
appear  very  clearly  just  what  these  proceedings  were,  but  at 
all  events  they  resulted  in  the  imprisonment  of  Kingsbury, 
the  defendant  having  left  the  state  of  Texas  about  that  time 
and  before  he  could  be  arrested  or  served  .  with  process. 
The  plaintiff's  brother,  James  A.  Macaulay,  had  left  the 
country  for  Cuba  and  Europe  about  the  1st  of  February 
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previous,  and  the  plaintiff  followed  soon  after.  A  few 
days  after  the  money  was  deposited  with  San  Roman,  and 
after  the  defendant  had  left  the  state,  Kingsbury,  ac- 
companied by  a  guard  of  federal  soldiei's,  came  to  the  place 
of  business  of  San  Roman,  in  Brownsville,  and  directed  him 
to  deliver  the  money  deposited  with  him  to  the  purchasers 
of  the  eotton.  This  direction  San  Roman  complied  with  and 
returned  the  coin  to  the  purchasers  in  the  same  packages  in 
which  it  wajs  received. 

The  evidence  tended  to  show  that  when  Kingsbury  and 
the  defendant  sold  the  cotton  it  was  upon  the  agreement, 
express  or  implied,  that  they  should  procure  from  the  mili- 
tary authorities  a  permit  for  its  delivery  to  the  purchasers, 
or  that  the  sale  was  upon  that  condition.  They  attempted 
to  obtain  the  permit,  but  failed.  In  this  condition  of  things 
Kingsbury  had  the  power  to  bind  the  defendant  by  rescind- 
ing the  sale  and  returning  the  money.  While  it  is  true 
that  this  power  to  bind  the  defendant  would  terminate 
when  the  joint  enterprise  was  completed,  it  cannot  be  said 
that  the  business  of  the  joint  venture  was  completed  until 
the  cotton  was  delivered. 

They  had  received  the  money  from  the  purchasers  in  antic- 
ipation of  such  delivery,  and  not  being  able  to  comply  with 
the  prerequisite  or  condition  of  the  sale,  common  honesty 
required  that  they  should  restore  the  money.  This  operated, 
under  all  the  ciitsumstances,  to  rescind  the  sale  and  discharge 
the  defendant  from  liability  for  the  money  deposited  with 
San  Roman.  He  might,  under  certain  circumstances,  still 
be  liable  as  bailee  of  the  property,  but,  as  already  observed, 
this  case  is  not  brought  for  that  purpose. 

But  a  portion  of  the  money  received  from  Viuda,  Tamava 
&  Co.  was  retained  and  applied  by  the  sellers  as  their  com- 
missions. The  evidence  tends  to  show  that  this  was  also 
paid  back  to  the  purchasers  by  Kingsbury,  but  the  testimony 
on  that  point  is  not  conclusive,  and  if  it  was  material  in 
this  case  whether  it  was  paid  back  or  not  the  evidence  on 
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that  point  should  have  been  submitted  to  the  jury.  But  as 
the  sale  was  never  completed  by  a  deliveiy  of  the  cotton, 
and,  as  it  was  rescinded  by  Kingsbury,  then  all  the  money 
received  from  the  purchasers  should  have  been  restored  to 
them,  and  if  it  has  not  been  they  are  the  only  parties  that 
are  entitled  to  it  or  can  complain. 

It  is  claimed  in  behalf  of  the  defendant  that  he  has  not 
received  any  part  of  it,  and  there  is  some  evidence  indicating 
that  to  be  the  fact ;  but  if  he  has  he  should  restore  it  to  the 
parties  who  paid  it  in  anticipation  of  the  delivery  of  the 
cotton  to  them,  an  event  which  never  was  brought  about. 

In  a  word,  the  case  stands  as  if  the  defendant  and  Kings- 
bury never  contracted  to  sell  the  cotton  and  never  received 
any  money  whatever  for  it.  Then  it  would  not  be  claimed 
that  an  action  would  lie  for  a  sum  of  money  received  as 
upon  a  sale,  because  no  sale  was  made  and  no  money  re- 
ceived. It  does  not  appear  what  became  of  the  cotton.  The 
argument  on  both  sides  seems  to  assume  that  it  was  taken 
by  the  military,  as  it  probably  was.  The  burden  of  showing 
what  became  of  it  would  rest  upon  the  defendant  if  this  was 
an  action  for  its  negligent  loss  or  conversion.  But  we  find 
no  evidence  in  the  case  which  would  warrant  the  jury  m 
rendering  a  verdict  for  the  plaintiff  for  the  money  received 
from  Viuda,  Tamava  &  Co.,  under  all  the  circumstances  of 
the  case. 

The  judgment  must,  therefore,  be  afi&rmed. 

All  concur. 
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Edward  Kilpatbick,  Respondent,  v.  Mary  E.  Barron, 

Appellant.  • 

Court  of  Appeals^  FehruarY  24,  1891. 
Affirming  54  Hun,  322. 

1.  Vendor  and  purchaser.     Title. — The  vendor  assumes,  under  an  ordi- 

nary contract  of  sale,  the  obligation  to  tender  a  title  marketable  and  free 
from  reasonable  doubt. 

2.  Saiae, — ^A  purchaser  will  not  be  compelled  to  accept  a  title  resting  on 

a  doubtful  construction  of  the  provisions  of  a  will.  The  cpurt  will  not 
determine  such  question  of  construction  in  the  absence  of  the  persons 
who  wUl  be  affected  thereby. 

8.  /Same.— Where  the  judgment  of  the  court  in  support  of  the  title  tendered 
will^ot  bind  the  descendants  of  children  who  have  been  or  may  be  born 
after  the  death  of  testator,  and  prior  to  the  time  appointed  for  the  sale 
or  division,  the  title  is  not  marketable  and  free  from  reasonable  doubt. 

4  Will,  Power  of  sale. — Where,  by  a  will,  the  exercise  of  a  power  of  sale 
given  to  the  executors  is  postponed  for  the  benefit  of  legatees  or  dev- 
isees during  the  intermediate  period,  the  execution  of  the  power,  it 
seetns,  may  be  accelerated  by  the  consent  of  the  executors  and  all  the 
persons  interested,  upon  their  joining  in  the  conveyance,  provided  they 
are  stii  Juris  and  the  conveyance  is  not  in  contravention  of  any  trust 
and  is  consistent  with  the  substantial  purpose  of  the  testator  in  creat- 
ing the  power. 

5.  Same. — But  the  rule  is  otherwise,  where  the  persons,  who  will  be  entitled 
to  the  proceeds  of  the  sale,  cannot  be  ascertained  until  the  happening 
of  the  event  upon  which  the  power  of  sale  was  limited. 

This  is  an  appeal  from  an  order  of  the  general  term  of  the 
supreme  court,  first  department,  which  reversed  a  judgment 
entered  upon  a  decision  of  the  court  on  a  trial  at  special 
term,  adjudging  and  directing  plaintiff  to  perform  his  con- 
tract and  take  title  in  the  premises  therein  described. 

The  action  was  brought  by  plaintiff  to  recover  the  sum  of 
$1,000  paid  b}"-  him  to  defendant  as  a  deposit  at  the  time  of 
signing  a  contract  for  the  purchase  of  premises  known  as  No. 
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54  East  Seventy-ninth  street,  in  the  city  of  New  York,  and 
for  the  expenses  incurred  by  him  in  searching  the  title  to 
same.  Plaintiff  claimed  that  the  defendant  could  not  con- 
vey a  good  title  to  the  said  premises,  and,  before  the  time 
named  for  closing  said  contract,  notified  defendant  that  be 
would  not  take  ^itle. 

The  defendant  denied  plaintiff's  right  to  recover  said  de- 
posit money  and  expenses,  and  alleged  that  she  was  ready 
and  prepared  to  convey  a  good  title  in  fee  simple  to  said 
premises,  in  accordance  with  the  terms  of  the  contract,  and 
asked  affirmatively  that  plaintiff  be  compelled  to  carry  out 
his  part  of  said  contract,  and  take  title,  etc. 

The  facts  upon  which  the  judgment  was  rendered  were 
agreed  upon,  and  are  as  follows : 

The  premises  in  question  form  a  part  of  the  residuary 
estate  under  the  will  of  Thomas  H.  Geraty,  late  of  the  city 
of  New  York,  deceased.  Mr.  Geraty  died  in  February,  1882, 
leaving  a  last  will  and  testament.  The  defendant  is  the  sole 
surviving  and  acting  executrix  and  trustee  under  the  will. 
Margaret  A.  Fagan,  the  other  executrix  and  trustee  named 
in  said  will,  died  on  the  13th  day  of  June,  1882,  leaving  a 
last  will  and  testament.  The  defendant,  then  known  as 
Mary  E.  Geraty,  was  named  as  sole  executrix  and  trustee  in 
said  will  of  Margaret  A.  Fagan,  her  sister,  and  letters  tes- 
tamentary were  duly  issued  to  her  thereunder.  By  the 
terms  of  said  will  said  executrix  and  trustee  was  given  full 
power  to  sell  and  convey  any  and  all  real  estate  of  which  the 
said  Margaret  A.  Fagan  died  seized.  Margaret  A.  Fagan 
left  her  surviving  an  infant  son,  named  Thomas  H.  Fagan, 
who  is  still  living  and  is  still  an  infant,  and  who  was  bom 
after  the  death  of  Thomas  H.  Geraty. 

Thomas  H.  Geraty  left  him  surviving  as  his  only  heirs 
and  next  of  kin  six  daughters,  none  of  whom  were  then  mar- 
ried, except  Margaret  A.  Fagan.  He  left  no  widow  nor 
descendant  of  any  deceased  child. 

The  portion  of  the  will  which  is  pertinent  to  the  question 
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to  be  decided  herein  is  as  follows  :  After  giving  to  his  chil- 
dren his  burial  plot  in  Calvary  Cemetery,  and  a  legacy  of 
$400  to  the  trustees  of  said  cemetery  to  keep  said  plot  in 
order,  the  will  runs  as  follows : 

"  All  the  rest,  residue  and  remainder  of  my  estate,  real 
and  personal,  that  I  may  be  seized  and  possessed  of  or  enti- 
tled to  at  the  time  of  my  death,  I  give,  devise  and  bequeath 
to  my  daughters,  Margaret  A.  Fagan,  wife  of  John  J.  Fagan, 
and  Mary  E.  Geraty,  to  have  and  to  hold  the  same  upon  the 
trusts  and  for  the  uses  and  purposes  hereinafter  mentioned 
that  is  to  say :  To  sell  and  dispose  of  and  turn  into  money, 
at  such  times  as  to  them  may  seem  most  advantageous,  all 
my  estate,  real  and  personal,  except  the  house  and  lot  of 
ground  now  occupied  by  m^  as  a  residence,  and  known  and 
designated  as  number  fifty-four  (54)  East  Seventy-ninth 
(79th)  street,  in  the  city  of  New  York,  with  such  furniture, 
plate,  linen,  china,  glass,  books,  prints,  pictures,  fuel,  consu- 
mable provisions  and  other  household  effects  as  may  be  con- 
tained in  my  said  residence  at  the  time  of  my  decease ;  and 
out  of  the  proceeds  thereof  to  pay  all  my  just  debts,  funeral 
and  testamentary  expenses,  and  to  invest  the  residu%  there- 
of in  bonds  and  mortgages  on  improved  and  unincumbered 
real  estate  in  the  city  of  New  York  or  in  public  stocks  of 
the  state  of  New  York  or  the  United  States  (retaining  any 
investment  made  by  me  in  my  lifetime,  whether  in  real  or 
personal  property,  that  they  shall  approve  of). 

"  To  suffer  and  permit  my  unmarried  daughters,  during 
the  life  or  lives  of  my  two  daughters,  Agnes  K.  Geraty  and 
Ada  H.  Geraty,  or  so  long  as  any  of  my  said  daughters  shall 
remain  unmarried,  to  occupy  as  a  home,  free  of  rent,  my 
said  house  known  and  designated  as  number  fifty-four  (54) 
East  Seventy-ninth  (79th)  street,  in  the  city  of  New  York, 
together  with  all  the  furniture,  plate,  linen,  china,  glass, 
books,  prints,  pictures,  fuel  and  other  household  effects 
that  may  be  in  said  house  at  the  time  of  my  death. 

"  Should  any  of  my  daughters  at  any  time  marry,  then  I 
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direct  that  she  shall  not  occupy  said  house  as  a  home  ex- 
cept by  the  consent  of  all  her  unmarried  sisters. 


^^  That  my  said  trustees  then  divide  the  whole  of  the  rest, 
residue  and  remainder  of  my  estate,  or  the  proceeds  thereof, 
into  as  many  shares  or  portions  as  I  shall  leave  children  or 
descendants  of  children  at  the  time  of  my  death,  the  share  of 
the  descendants  of  any  of  my  children  who  shall  depart  this 
life  before  me  to  be  the  same  in  amount  as  that  of  one  of  my 
said  children. 


^'  Upon  the  deaths  of  my  two  children,  Agnes  K.  Geraty 
and  Ada  H.  Geraty,  or  the  marriage  of  all  my  children,  as 
either  of  said  events  may  respectively  occur,  I  order  the 
direct  that  my  said  house,  known  as  No.  54  East  Seventy- 
ninth  street,  New  York  city,  shall  be  sold,  and  the  proceeds 
arising  therefrom  be  paid  and  divided  to  and  among  my  chil* 
dren  and  their  descendants.     *     ♦     * 

^^  While  I  have  intended  to  give  my  trustees  and  their 
successors  full  power  and  authority  to  sell  and  dispose  of  any 
and  all  the  real  estate  I  may  die  seized  and  possessed  of  or 
entitled  to,  and  to  execute  all  the  necessary  papers  for  the 
transfer  of  the  same,  yet  it  is  my  wish  that  they  shall  not 
exercise  this  power,  especially  as  to  the  improved  property, 
unless  it  is  clearly  necessary  for  the  benefit  of  my  estate 
that  they  should." 

All  of  the  children  of  the  said  Thomas  H.  Geraty  have  mar- 
ried except  Josephine  E.  Geraty,  who  is  now,  and  for  several 
years  has  been,  an  inmate  of  a  convent,  where  she  expects  to 
pass  the  remainder  of  her  life.  The  daughteis  Agnes  and 
Ada  H.  Geraty  are  still  living. 

Josephine  E.  Geraty,  the  unmarried  daughter,  did  not  occupy 
the  premises  in  question  as  a  home  or  for  any  other  purpose 
at  the  time  the  agreement  was  made  by  the  defendant  with 
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the  plaintiff  for  the  sale  of  the  same.  She  had  disclaimed  any 
intention  of  ever  occupying  said  premises  for  a  home,  and 
had  requested  the  defendant  to  sell  and  dispose  of  the  same, 
and  for  that  purpose  had  executed  and  delivered  to  the  de- 
fendant a  power  of  attorney,  empowering  the  defendant  to 
sell  and  convey  all  the  right,  title  and  interest  of  every  kind 
which  she,  the  said  Josephine  E.  Geraty,  had  in  and  to  the 
said  premises. 

The  defendant,  as  the  sole  surviving  executrix  and  trustee, 
under  the  will  of  Thomas  H.  Geraty,  deceased,  with  the  con- 
sent of  all  the  children  of  the  said  Thomas  H.  Geraty,  includ- 
ing the  unmarried  daughter,  Josephine  E.  Geraty,  on  the 
18th  day  of  October,  1887,  contracted  to  sell  the  said  premises 
to  the  plaintiff  for  the  sum  of  $24,000.  At  the  time  and  place 
named  for  closing  said  contract  the  defendant  had  in  her 
possession  and  ready  for  delivery  to  the  plaintiff,  for  the  purpose 
of  carrying  out  her  part  of  said  agreement,  the  following 
deeds:  An  executrix  and  trustee  deed,  signed,  sealed  and 
acknowledged  by  herself  as  sole  surviving  executrix  and 
trustee  under  the  last  will  and  testamentof  Thomas  H.  Geraty, 
deceased.  And  a  warranty  deed  signed,  sealed  and  acknowl- 
edged by  herself  and  all  the  living  children  of  the  said  Thomas 
H.  Geraty,  including  the  unmarried  daughter,  Josephine  E. 
Geraty.  She  also  offered  to  deliver  to  plaintiff  an  executrix 
and  trustee  deed  executed  by  herself  as  the  sole  executrix 
and  trustee  under  the  will  of  Margaret  A.  Fagan,  deceased, 
to  convey  any  interest  which  the  said  Margaret  A.  Fagan  had 
in  said  premises  at  the  time  of  her  death  or  which  her  infant 
son  inherited  under  said  will. 

The  question  submitted  to  Mr.  Justice  O'Brien  at  special 
term  for  decision  was :  Were  all  the  deeds  which  the  defend- 
ant had  ready  for  delivery  sufficient  to  vest  in  the  plaintiff 
a  good  title  to  the  premises  in  question  ?  Mr.  Justice  O'Brien 
decided  that  they  were  sufficient  to  convey  a  good  title,  and 
directed  judgment  in  favor  of  the  defendant.  The  general 
term  reversed  the  judgment. 
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Andrews,  J. — The  question  whether  a  good  title  to  the 
house  and  lot  was  tendered  to  the  plaintiff  turns  upon  the 
true  construction  of  the  will  of  Thomas  H.  Geraty.  If  the 
six  daughters  of  the  testator  took  upon  his  death  an  absolute 
vested  estate  or  interest  in  the  house  and  lot  or  its  proceeds, 
subject  only  to  the  right  of  the  unmarried  daughter  until 
marriage  to  occupy  the  premises,  but  terminable  on  the  death 
of  the  daughters  Agnes  K.  and  Ada  H.  Geraty,  if  that  event 
should  first  occur,  the  title  tendered  would  not,  we  think,  be 
subject  to  reasonable  doubt  on  the  ground  that  the  time  of 
sale  fixed  by  the  will  was  anticipated.  Although  one  of  the 
daughters  is  still  unmarried,  and  the  two  daughters  upon 
whose  lives  the  right  of  occupation  was  limited  are  still  living, 
yet  as  all  the  children  of  the  testator,  including  Josephine, 
the  unmarried  daughter,  together  with  the  executrix  of  the 
will  of  the  deceased  daughter,  Mrs.  Fagan  (acting  under  a 
valid  power),  have  united  in  the  conveyance,  the  case  is 
clearly  within  the  rule  that  where  by  the  will  the  exercise  of 
a  power  of  sale  given  to  executors  is  postponed  for  the  bene- 
fit of  legatees  or  devisees  during  the  intermediate  period,  the 
execution  of  the  power  may  be  accelerated  by  the  consent 
of  the  executors  and  all  the  persons  interested,  provided  the 
persons  interested  and  who  join  in  the  conveyances  are  tux 
jurisy  and  the  conveyance  is  not  in  contravention  of  any 
trust  and  is  consistent  with  the  substantial  purpose  of  the 
testator  in  creating  the  power.  Perry  on  Trusts,  §  T83,  and 
cases  cited ;  Garvey  v.  McDevitt,  72  N.  Y.  568 ;  Hetzel  ». 
Barber,  69  Id.  1. 

The  postponement  of  the  execution  of  the  power  of  sale  in 
the  present  case  was  solely  for  the  benefit  of  the  unmarried 
daughters.  All  the  daughters  have  married  except  one,  and 
she  has  become  a  member  of  a  religious  order  and  will  prob* 
ably  never  marry,  or  desire  to  occupy  the  house. 
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But  the  contention  on  behalf  of  the  plaintiff  is  that  by  the 
trae  construction  of  the  will  the  persons  who  are  entitled  to 
the  proceeds  of  the  sale  of  the  house  and  lot  cannot  be  ascer- 
tained until  the  happening  of  one  of  the  events  upon  which 
the  power  of  sale  was  limited,  viz. :  the  marriage  of  all  the 
daughters  or  the  death  of  the  daughters  Agnes  K.  and  Ada 
H.  The  claim  is  that  the  gift  of  the  proceeds  of  the  sale 
directed  is  not  to  the  six  daughters  of  the  testator,  but  to 
such  of  them  as  should  survive  the  period  of  distribution, 
and  in  case  of  the  death  of  one  or  more  of  them  prior  to 
that  time,  to  the  then  surviving  daughters  and  to  the  descend- 
ants then  living  of  any  deceased  daughters. 

If  this  construction  is  sound,  then  there  can  be  no  doubt, 
we  think,  that  the  title  tendered  to  the  plaintiff  was  insuf- 
ficient, because  it  did  not  purport  to  bind,  and  in  the  nature 
of  things  could  not  bind,  the  interests  of  the  childi-en  of  the 
testator'6  daughters,  either  bom  or  who  might  come  into  being 
and  be  living  and  surviving  the  mother  at  the  period  appointed 
for  the  division.  The  question  whether  a  devise  or  legacy  is 
vested  or  contingent,  or  if  vested  whether  it  is  subject  to  be 
divested  by  an  executory  gift  made  to  take  effect  in  defeasance 
of  a  prior  gift,  often  presents  one  of  the  most  difficult  and  per- 
plexing problems  which  can  arise  in  the  construction  of  wills. 
The  legal  rules  which  govern  the  subject  are  qualified  by  so 
many  nice  refinements  and  distinctions  and  are  so  complicated 
with  the  question  of  the  testator's  intention,  to  be  drawn  from 
obscure  words  or  phrases,  and  as  to  which  judges  may  and 
often  do  differ,  that  one  may  well  hesitate  in  very  many  cases 
as  to  his  conclusion. 

The  construction  of  the  will  now  before  us  is  not  an  ex- 
ception. The  courts  below  have  differed,  and  the  members 
of  this  court  are  not  agreed  upon  the  point  involved.  The 
general  scheme  of  the  testator  is  obvious,  which  was  to  vest 
his  estate  in  his  executors  as  trustees  during  the  lives  of  his 
children  respectively  in  shares,  and  that  the  children  should 
have  the  income  of  their  shares  respectively  during  lif e,  the 
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corptis  on  their  death  to  go  to  their  issue.  It  was  his  primary 
general  purpose  that  the  descendants  of  his  children  should 
take  the  fee  or  absolute  ownership  of  his  property,  and  that 
the  parents  should  have  an  equitable  life  estate  only.  It 
seems  to  be  conceded  that  the  trust  as  to  the  house  and  lot 
was  not,  in  view  of  §  56  of  the  statute  of  uses  and  trusts, 
lawfully  constituted.  But  however  this  may  be  is  not  mate- 
rial. If  the  trustees  took  the  title,  the  trust  would  termi- 
nate when  the  purpose  of  the  trust  was  accomplished,  and  if 
the  trust  was  invalid,  the  title  would  vest  in  the  heirs  of 
the  testator,  subject  to  the  execution  of  the  trust  as  a  power. 

The  construction  of  the  will  insisted  upon  by  the  defend- 
ant imputes  to  the  testator  an  intention  to  depart  in  respect 
to  the  disposition  of  the  house  and  lot  from  his  general 
scheme  to  give  a  life  interest  in  his  property  only  to  his 
children,  and  the  remainder  to  their  issue.  But  it  is  to  be 
observed  that  the  share  accruing  by  survivorship  in  his  other 
property,  in  case  of  the  death  of  any  child  without  issue, 
accrues  to  the  surviving  children  only,  and  not  to  them  and 
the  descendants  of  deceased  children. 

The  plaintiff's  construction  of  the  will,  as  does  that  of  the 
defendant,  involves  a  departure  from  the  general  scheme, 
because  under  that  construction  the  children  surviving  at  the  . 
period  of  sale  and  division  would  take  their  shares  absolutely. 
The  general  contention  of  the  counsel  for  the  plaintiff  has 
much  support  in  rules  applied  by  the  courts  in  ascertaining 
whether  a  legacy  or  devise  is  present,  absolute  and  vested, 
or  is  future,  defeasible  or  contingent.  One  of  these  rules 
is  that  where  there  is  no  gift  by  a  direction  to  pay  and  divide 
at  a  future  time  or  on  a  given  event,  the  vesting  will  be 
postponed  until  the  time  appointed  for  the  division  or  the 
happening  of  the  specified  event,  unless  a  contrary  intent 
can  be  collected  from  the  whole  will.  Williams  on  Exrs., 
vol.  2, 1232.  And  where  legacies  are  given  to  a  class,  all 
are  deemed  to  be  comprehended  who  answer  the  descuption 
at  the  time  the  legacy  is  payable,  so  that  where  the  legacy  is 
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payable  at  a-  future  time,  those  who  come  into  being  inter- 
mediate the  death  of  the  testator  and  the  time  of  payment, 
and  answer  the  description,  take  as  independent  objects. 
Teed  v.  Morton,  60  N.  Y.  606,  and  cases  cited. 

But  none  of  these  rules  is  conclusive.  They  yield  to 
indications  in  the  will  of  a  different  intention.  The  element 
of  futurity  may  have  been  inserted  to  let  in  some  interme- 
diate purpose  of  the  testator  in  favor  of  other  objects,  and 
not  for  the  purpose  of  postponing  the  vesting  in  interest  of 
the  legacies.  The  gift  to  a  class  may  be  so  interpreted  by 
the  context  as  to  be  limited  to  those  who  constitute  the 
class  at  the  death  of  the  testator,  excluding  those  who  may 
come  into  being  intermediate  the  death  of  the  testator  and 
the  time  of  the  division.  Clauses  which  might  in  some 
relations  be  interpreted  as  substitutional  may  in  the  actual 
case  be  treated  as  words  of  limitation  only. 

The  true  construction  of  the  will  in  question  is  doubtful. 
I  incline  to  the  opinion  that,  taking  all  the  circumstances 
into  account,  it  was  the  intention  of  the  testator  that  the 
proceeds  of  the  house  and  lot  should  go  to  his  children 
living  at  his  death  and  the  descendants  of  children  then  de- 
ceased, and  that  the  word  "  descendants "  in  the  clause 
"  and  the  proceeds  therefrom  be  paid  and  divided  to  and 
among  my  children  and  their  descendants,"  was  intended 
to  designate  the  same  descendants  referred  to  in  the  previous 
paragraph  of  the  will,  viz.,  descendants  of  children  who 
might  die  before  him. 

But  our  judgment  here  in  support  of  the  title  tendered 
would  not  bind  the  descendants  of  children  who  have  been 
or  may  be  bom  after  the  death  of  the  testator,  and  prior  to 
the  time  appointed  for  the  sale  and  division.  It  would  be 
then  open  for  them  to  claim  that  they  were  entitled  under 
the  will  as  purchasers,  either  as  primary  or  substituted 
legatees. 

Under  the  principle  in  the  case  of  Fleming  v.  Bumham, 
100  N.  Y.  1,  the  title  here  tendered  does  not  meet  the  ob- 
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ligation  assumed  by  a  vendor  under  an  ordinary  contract  of 
sale,  to  tender  a  marketable  title  and  one  free  from  reason- 
able doubt. 

The  judgment  below  should,  therefore,  be  affirmed. 

All  concur. 


The  People  op  the  State  op  New  York,  Respondent,  v. 

Nicola  Tbezza,  Appellant. 

Court  qf  AppeaUj  February  24, 1891. 

1.  Appeal,    Criminal  law. — The  court  of  appeals  is  not  authorized  hy  the 

provisions  of  chap.  493  of  1887  to  interfere  with  the  finding  of  the  jury 
when  supported  hy  sufficient  evidence,  unless  it  appears  from  the  whole 
record  that  injustice  has  been  done. 

2.  Homicide.    Motive. — To  sustain  an  indictment  for  murder,  it  is  not 

necessary  to  prove  a  motive.  It  is  immaterial  whether  the  acts  of  the 
accused,  which  result  in  the  homicide,  proceed  from  some  imdisclosed 
motive,  or  from  general  depravity  of  mind  and  a  reckless  disregard  of 
human  life.  In  the  absence  of  lawful  excuse  or  justification,  these  acts, 
in  either  case,  establish  the  crime  of  murder  in  the  first  degree. 

Appeal  from  judgment  of  the  Kings  county  court  of  ses- 
sions, entered  upon  conviction  of  defendant  of  the  crime  of 
murder  in  the  first  degree. 

A.  H,  Dailey^  for  appellant. 

John  F.  Clarice^  assistant  district  attorney,  for  respondents. 

O'Brien,  J. — The  defendant  was  convicted  in  the  Kings 
county  court  of  sessions  of  the  murder  of  Alexander  Salvano 
at  the  town  of  Flatbush,  one  of  the  suburbs  of  Brooklyn, 
on  the  6th  day  of  April,  1890.    There  are  no  exceptions  in 


THE  PEOPLE  V.  TREZZA.  857 

Opinion  of  the  Court,  by  O^Bhikn,  J. 

the  record  that  raise  any  question  of  law  upon  which  the 
defendant  is  entitled  to  a  new  trial,  and  as  we  are  not  au- 
thorized by  the  provisions  of  chap.  493  of  the  Laws  of  1887 
to  interfere  with  the  finding  of  the  jury  when  supported  by 
sufficient  evidence,  unless  it  appears  from  the  whole  record 
that  injustice  has  been  done,  it  is  unnecessary  to  give  more 
than  a  brief  summary  of  the  facts  upon  which  the  judgment 
rests.  People  v.  Gignarale,  110  N.  Y.  23  ;  People  v.  Kelly, 
113  N.  Y.  647. 

On  the  day  that  the  homicide  was  committed,  which  was 
Easter  Sunday,  the  deceased  was  at  his  house  in  Flatbush 
with  his  family,  consisting  of  his  wife,  his  sister,  a  married 
daughter  and  her  husband.  In  the  afternoon  a  friend  and 
acquaintance  of  the  deceased  named  Felicia  Delucca  called 
and  was  present  when  the  deceased  was  killed.  About  five 
or  six  o'clock  in  the  evening  the  defendant  loudly  knocked 
at  the  door  of  the  house  and  entered.  The  day  was  being 
observed  by  the  deceased  and  his  family  and  the  friend  who 
called  in  a  festal  manner,  and  the  defendant  shortly  after 
entering  the  house  was  invited  by  Sjilvano  to  partake  of 
some  of  the  eatables  on  the  table.  The  defendant  declined, 
saying  that  he  was  not  hungry  but  wanted  something  to 
drink,  and  suggested  to'  deceased  to  send  fop  some  beer. 
Some  one  of  the  family  was  about  to  go  for  the  beer  when 
the  deceased  again  requested  the  defendant  to  eat  some- 
thing. 

The  defendant  said,  in  substance,  that  he  did  not  come  to 
eat  or  to  drink,  but  to  "  kill  you  or  somebody  else  ; "  and  he 
said,  with  an  oath, "  I  won't  go  out  of  here  unless  I  do  some- 
body harm."  Then,  according  to  the  testimony  of  the  pros- 
ecution, he  struck  the  table,  and  took  a  piece  of  meat  on 
the  fork,  saying,  '*  The  way  I  eat  this  beef  I  eat  somebody's 
blood."  The  deceased  asked  him  if  he  "  was  fooling,"  and 
the  defendant  repeated  with  an  oath,  *^I  mean  to  do  it." 
The  deceased  told  him,  ^^  You  had  better  go  away  about 
your  business,  Nick,  because  this  is  Easter  Sunday  even- 
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ing.  There  is  no  need  to  make  trouble."  The  defend- 
ant again  said,  ^^  I  have  come  over  here  lo  do  some 
people  harm/'  After  ordering  the  defendant  out  of  the 
house,  and  some  more  words,  the  deceased  took  hold  of 
him  to  put  him  out,  and  the  defendant  walked  out  of  the 
door  which  had  been  opened.  While  the  defendant  was 
going  out  he  was  seen  to  draw  a  five-barreled  revolver  from 
his  pocket  and  adjust  it  under  his  coat-sleeve.  When  out- 
side the  door  the  defendant  turned  around  facing  the  de- 
ceased, who  stood  in,  or  just  outside  the  door,  and  about  six 
feet  away,  and  drew  the  revolver  from  his  sleeve  and  fired 
two  shots  at  the  deceased  and  another  shot  at  his  son-in-law. 
At  the  time  of  firing  the  pistol  the  defendant  said,  ^'  I  will 
kill  you  first,  then  I  will  kill  everybody  in  the  house."  A 
bullet  from  one  of  the  shots  aimed  at  the  deceased  passed 
through  the  heart,  causing  almost  instant  death.  The  third 
shot,  which  was  aimed  at  Frank  Murri,  the  son-in-law,  passed 
through  his  clothing  without  injuring  him.  After  firing 
these  three  shots  the  defendant  turned  and  fled  with  the  re- 
volver in  his  hand.  He  was  pursued  by  Murri,  the  son-in- 
law,  and  Delucca,  and  after  running  about  a  hundred  feet 
he  turned  and  fired  another  shot  at  them  without  effect.  He 
continued  tp  run  until  he  reached  the  boulevard,  when  he 
turned  and  ran  back  in  the  direction  of  the  house  where  the 
deceased  lay.  When  within  about  one  hundred  feet  of  the 
house  he  tripped  and  fell  and  was  then  caught  by  Delucca 
and  after  some  resistance  disarmed. 

These  facts  are  testified  to  by  the  sister  of  the  deceased, 
the  son-in-law  and  Delucca,  who  were  all  present  and  wit- 
nessed the  interview  which  resulted  in  the  death  of  Salvano. 
The  wife  and  daughter  of  the  deceased  were  also  in  the  house 
when  the  defendant  came  there,  but,  it  seems,  had  stepped 
out  before  the  threats  and  the  shooting,  to  accompany  some 
one  to  the  cars,  and  hearing  the  report  of  the  shots  when 
about  half  a  block  away,  returned  and  found  him  dead. 

The  principal  witnesses  on  both  sides  were  Italians  unable 
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to  speak  the  English  language,  and  their  testimony  had  to  be 
taken  through  an  interpreter. 

From  an  examination  of  the  record  it  would  seem  that  the 
witnesses  were  unable  or  unwilling  to  fully  relate  the  details 
of  what  occurred  during  the  time  that  the  defendant  was  in 
the  house,  which  must  have  been  at  least  half  an  hour ;  and 
the  case  for  the  People  does  not  disclose  any  motive  for  the 
defendant's  acts.  But  it  was  not  denied  that  the  defendant 
intentionally  and  deliberately  fired  the  shot  at  Salyano  which 
produced  his  death.  On  the  contrary,  this  is  admitted  by 
the  defendant  himself,  who  claimed  that  he  acted  in  self- 
defense.  The  evidence  on  this  point  presents  an  irreconcil- 
able conflict  between  the  witnesses  for  the  People  and  those 
for  the  defense.  It  is  apparent  that  either  one  or  the  other 
set  of  witnesses  testified  falsely.  The  defendant  is  the  prin- 
cipal witness  in  support  of  the  claim  that  the  homicide  was 
committed  in  self-defense.  In  substance  he  testified  that  on 
the  evening  in  question  he  was  passing  the  house  of  the 
deceased  in  company  with  two  friends;  that  he  requested 
the  friends  to  remain  outside  while  he  went  in  and  g^reeted 
the  deceased  and  his  family;  that  he  went  in,  and  his  friends 
remained  outside ;  that,  after  the  greeting,  the  deceased  in- 
vited him  to  have  something  to  eat ;  the  defendant  declined, 
saying  that  he  was  not  hungry ;  that  the  deceased  became 
angry  at  this,  and  commenced  to  break  the  dishes  and  throw 
them  on  the  floor.  The  wife  of  the  deceased  then  became  angry 
on  account  of  the  breaking  of  the  dishes,  and  requested  her 
husband  to  let  the  defendant  go  away,  and  then  scratched 
the  defendant's  face;  that  the  defendant,  when  about  to 
leave,  and,  in  fact,  when  outside  the  door,  was  set  upon  by 
the  deceased,  his  sister,  wife,  and  other  members  of  the  family 
with  chairs  and  sticks ;  that  he  received  a  blow  on  the  back 
of  the  head  from  some  one  of  them  with  a  chair  or  stick,  and 
that  the  deceased  had  a  gun  which  he  fired  at  the  defendant 
while  he  was  surrounded  by  the  other  members  of  the  family 
who  had  followed  him  out  of  the  house.    The  defendant's 
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statement  is  that  then  he  fired  the  shots  Hiat  killed  the 
deceased. 

The  testimony  of  the  two  other  persons  was,  in  substance, 
that  they  were  in  company  with  the  defendant  till  he 
reached  the  house  of  the  deceased ;  that  then  tlie  defendant 
said  he  wanted  to  go  in  and  bid  the  deceased  and  family 
"  Good  Easter ;  "  that  he  went  in  and  they  remained  outside 
sitting  upon  a  rock  or  pile  of  stones  thirty  or  forty  paces 
from  the  door.  That  after  waiting  about  twenty  minutes 
the  defendant  came  out  of  the  house  followed  by  six  or 
seven  persons,  men  and  women,  who  were  armed  with  sticks 
and  chairs ;  that  after  they  were  three  or  four  paces  outside 
the  door  the  deceased  rushed  out  with  a  gun  saying  that  he 
could  "  lick  "  four  like  the  defendant ;  that  he  pointed  the 
gun  at  the  defendant  and  fired,  and  after  that  the  revolver 
was  discharged  by  defendant. 

Aside  from  the  improbable  character  of  this  story  in  all 
its  details,  the  testimony  was  very  much  weakened  on  the 
cross-examination.  It  does  not  appear  why  they  sat  outside 
the  house  and  saw  their  friend  assaulted  and  Salvano  killed 
without  making  their  presence  known  to  any  one.  Though 
they  were,  if  their  statement  can  be  credited,  but  a  very 
short  distance  from  the  house  during  the  alleged  affray  that 
resulted  in  the  death  of  Salvano,  and  during  the  flight  and 
capture  of  the  defendant,  they  were  not  seen  by  any  of  the 
persons  who  lived  in  the  house,  nor  did  either  of  them,  prior 
to  the  trial,  publicly  disclose  the  fact  that  they  were  eye- 
witnesses to  these  momentous  transactions,  although  an  in- 
vestigation was  had  before  the  coroner  immediately  after  the 
killing.  Moreover,  the  testimony  of  the  defendant  and 
these  two  witnesses  was  contradicted  by  five  witnesses  who 
were  members  of  the  family  of  the  deceased,  and  present 
when  the  defendant  entered  the  house.  These  witnesses 
were  the  widow,  sister,  daughter  and  son-in-law  of  deceased, 
and  Delucca.  They  deny  that  the  deceased  threw  the  dishes 
on  the  floor,  or  broke  any  of  them,  or  that  the  wife  scolded 
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or  slapped  his  face,  or  that  any  one  made  any  assault  upon 
him,  with  sticks,  chairs  or  otherwise,  as  sworn  to  by  the  de- 
fendant. These  witnesses  also  show  that  the  only  gun  that 
the  deceased  had  was  an  old  one  with  but  a  single  barrel 
which  he  had  purchased  some  time  before  in  his  business, 
which  was  that  of  a  junk  dealer,  for  about  forty  cents,  and 
which  after  the  shooting  was  found  by  the  police  and  a  mem- 
ber of  the  family  in  the  loft  of  the  barn,  where  it  had  been 
since  it  was  purchased,  covered  with  rust,  unfit  for  use  and 
clearly  indicating  from  its  appearance  that  it  had  not  been 
recently  used. 

The  claim  that  the  killing  was  done  in  self-defense  de- 
pended upon  the  statement  of  the  defendant  and  the  two 
witnesses  referred  to  that  the  deceased  had  a  double-barreled 
gun  in  his  hands ;  that  he  had  threatened  to  use  it  and  had 
actually  used  it  by  firing  a  shot,  and  according  to  one  of  the 
witnesses  two  shots,  at  the  defendant.  This  gun  was  not 
found  around  the  premises  by  any  one.  The  firing  of  the 
fatal  shot  brought  to  the  house  in  a  very  short  time  not  only 
the  police  but  other  persons  outside  the  family  of  the  de- 
ceased, and  if  there  is  any  truth  in  the  statement  that  Sal- 
vano  died  with  a  gun  in  his  hands,  the  circumstance  that  it 
was  not  found  after  his  death  nor  seen  by  any  one  is  quite 
inconceivable. 

The  testimony  was  all  submitted  to  the  jury  under  a  very 
fair  and  impartial  charge,  and  it  is  quite  evident  that  they 
were  of  opinion  that  the  defense  had  no  basis  of  truth  to 
sustain  it. 

We  think  the  verdict  was  justified  by  all  the  facts  and 
probabilities  of  the  case.  The  defendant  went  to  the  house 
of  the  deceased  with  a  loaded  revolver  in  his  pocket,  and 
the  quarrelsome  attitude  that  he  assumed  upon  entering,  ac- 
cording to  the  testimony  on  the  part  of  the  People,  the 
threats  to  kill,  the  movement  by  which  the  revolver  was 
taken  from  the  pocket  and  concealed  in  the  coat  sleeve  and 
the  manner  in  which  he  used  the  pistol  uj)on  the  deceased, 
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all  indicated  a  deliberate  and  premeditated  design  to  effect 
his  death,  which  was  carried  into  effect. 

It  is  not  material  whether  the  defendant's  acts,  resulting 
as  they  did  in  the  death  of  Salvano,  under  the  circumstances, 
proceeded  from  some  motive  not  disclosed,  or  from  general 
depravity  of  mind  and  a  reckless  disregard  of  human  life. 
In  either  case,  in  the  absence  of  lawful  excuse  or  justifica- 
tion, these  acts  establish  the  crime  of  murder  in  the  first 
degree. 

The  judgment  should  be  afiSrmed. 

All  concur. 


Thomas  Hogan,  as  Administrator  of  John  HoGAiir, 
Deceased,  Respondent,  v.  The  CentbaIj  Pabb:,  North 
AND  East  Riveb  Railboad  Company,  Appellant. 

Court  qf  Appeals,  March  8, 1891. 

Reversing  58  Supr.  822. 

1.  New  trial.    Charge.— Expressions  in  the  charge,  which  are  calcnlated 

to  excite  prejudice  and  hostility  toward  the  defendant  and  sympathy 
for  the  plaintiff,  are  sujficient  to  justify  a  reversal. 

2.  Trial.    Charge, — ^Where,  in  an  action  ag^iinst  a  railroad  company  for  neg- 

ligence, the  evidence  is  sufficient  to  have  authorized  the  jury  to  find 
that  the  decedent  negligently  and  unnecessarily  jumped  towards  or  in 
front  of  the  moving  car,  it  is  error  to  refuse  the  request  that  '*  if  the 
boy^s  want  of  care  In  jumping  off  the  car  was  the  cause  of  the  injury, 
then  he  was  guilty  of  contributory  negligence,  and  the  plaintiff  cannot 
recover. 

Appeal  from  a  judgment  of  the  general  term  of  the  supe- 
rior court  of  the  city  of  New  York,  which  affirmed  a  judg- 
ment entered  on  a  verdict,  and  also  affirmed  an  order  deny- 
ing defendant's  motion  for  a  new  trial  made  on  the*  minutes. 
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Daniel  P.  Says,  for  respondent. 

Henry  Thompson^  for  appellant. 

FoLLETT,  Ch.  J. — This  action  was  began  February  10, 
1888,  to  recover,  under  §  1902  of  the  Code  of  Civil  Proced- 
ure, damages  of  the  defendant  for  having,  as  it  is  alleged,  on 
the  18th  day  of  August,  1887,  negligently  caused  the  death 
of  the  plaintiff's  son,  a  lad  twelve  years  old.  At  the  date  of 
the  accident  the  defendant  owned  and  operated  a  surface 
railroad  in  Fifty-ninth  and  in  other  streets  in  the  city  of 
New  York,  using  in  part  cars  drawn  by  one  horse  and  man- 
aged solely  by  a  driver.  About  nine  o'clock  in  the  evening 
of  August  18th,  the  decedent  and  several  boys  not  intending 
to  pay  their  fares  got  on  to  the  rear  platform  of  one  of  defend- 
ant's cars  then  going  west  in  East  Fifty-ninth  street  and 
between  First  and  Second  avenues.  Before  the  car  reached 
Second  avenue  all  of  the  boys  at  the  command  of  the  driver 
left  it,  except  the  decedent,  who  sat  on  the  south  or  left  side 
of  the  rear  platform.  As  the  car  crossed  Second  avenue 
Frank  Ribarvarro,  a  lad  fifteen  years  old,  got  on  to  the  north 
or  right  side  of  the  same  platform  for  the  puipose  of  having 
a  free  ride.  When  the  car  was  about  opposite  No.  224 
East  Fifty-ninth  sti-eet  the  driver  started  to  go  towards  the 
rear  platform  for  the  purpose  of  compelling  the  boys  to  leave 
the  car,  but  before  he  reached  them  they  jumped  off,  Ribar- 
varro on  the  north  and  the  decedent  on  the  south  side,  the 
latter  falling  under  one  of  the  defendant's  cars  running  east 
on  the  other  ti*ack  and  was  killed.  It  is  not  asserted  that  the 
driver  touched  either  boy,  but  it  was  testified  that  he  went 
towards  them  in  a  threatening  manner  and  so  terrified  them 
that  they  jumped  off  in  the  manner  described,  and  it  is 
alleged  that  the  defendant's  driver  negligently  caused  the 
accident.  Whether  he  threatened  the  lads  with  bodily  harm 
was  contested  on  the  trial,  and  the  question  of  liability  was 
held  to  turn  upon  the  decision  of  that  question  of  fact.     The 
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jury  was  instructed :  "  If  you  believe  from  the  evidence  that 
this  diiver  advanced  in  a  menacing  manner  upon  these  boys 
at  that  instant  and  impressed  himself  or  manifestly  was 
likely  to  impress  upon  their  minds  the  fact  that  they  were 
in  danger  of  assault,  no  matter  how  little,  from  him  in  his 
effort  to  drive  them,  and  chiefly  the  deceased  boy,  from  the 
car,  why,  then,  so  far  that  would  be  an  element  that  would 
warrant  you  in  coming  towards  the  conclusion  tliat  the  driver 
of  the  car  was  negligent  in  his  conduct  towards  the  deceased 
boy."  To  this  instruction  the  defendant  excepted  and  re- 
quested the  court  to  charge :  "  If  the  jury  believe  that  the 
plaintiff's  intestate  was  stealing  a  ride  on  defendant's  car 
and  that  the  driver  intended  no  peraonal  injury  to  the  plaint- 
iff's intestate,  but  ordered  him  off  and  made  a  feint  as  if  to 
go  and  put  him  off,  because  he  believed  it  to  be  the  least 
harmful  mode  of  removing  him,  the  defendant  is  not  liable." 
The  court  declined  to  charge  on  this  subject  otherwise  than 
it  had,  and  the  defendant  excepted.  Thereupon  the  defend- 
ant requested  the  court  to  charge  :  "  If  the  boy's  want  of 
care  in  jumping  off  the  car  was  the  cause  of  the  injury,  then 
he  was  guilty  of  contributory  negligence  and  the  plaintiff 
cannot  recover." 

The  court  refused  so  to  charge,  and  the  defendant  excepted. 
Testimony  had  been  given  tending  to  show  that  the  car 
which  the  decedent  jumped  or  fell  in  front  of  could  have 
been  seen  by  him  for  some  little  time  before  the  accident. 
It  was  also  testified  that  the  driver  did  not  let  go  of  the 
lines  with  which  he  managed  his  horse,  did  not  approach 
within  several  feet  of  the  boys,  nor  threatened  them  with 
violence.  The  evidence  being  sufficient  to  have  authorized 
the  jury  to  find  that  the  decedent  negligently  and  unneces- 
sarily jumped  towards  or  in  front  of  the  moving  car,  it  was 
error  for  the  court  to  refuse  the  request  last  above  quoted, 
for  which  a  new  trial  must  be  granted. 

This  case  is  quite  different  frpm  Clark  v.  N.  Y.,  L.  E.  & 
W.  R.  R.  Co.,  40  Hun,  605 ;  aff'd,  113  N.  Y.  670 ;  in  which 
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case  there  was  no  conflict  of  evidence.  The  defendant  called 
no  witnesses,  and  it  was  established  beyond  dispute  that  the 
plaintiff  was  driven  from  the  steps  of  the  moving  caboose 
on  a  steam  railroad  by  an  assault  of  the  defendant's 
employes. 

In  the  course  of  the  charge  several  expressions  were  let 
fall  well  calculated  to  excite  prejudice  and  hostility  in  the 
minds  of  the  jury  towards  the  defendant,  and  sympathy  for 
the  plaintiff,  which  had  not  a  tendency  to  induce  a  deliber- 
ate and  impartial  consideration  and  determination  of  the 
issues  between  the  parties,  and  we  think  the  remarks  re- 
ferred to  quite  sufficient  to  have  justified  the  general  term 
in  'granting  a  new  trial  because  of  them.  Hamilton  v.  Third 
Ave.  Railroad  Co.,  63  N.  Y.  25 ;  Standard  Oil  Co.  v,  Amazon 
Ins.  Co.,  79  Id.  606 ;  Baylies  on  New  Trials  and  Appeals,  125. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur  (Haight  and  Brovtn,  JJ.,  in  result),  except 
Bbadlby,  J.,  dissenting. 


Louis  Gbeisheimeb,  as  Assignee,  etc.,  Appellant,  v.  Mosbs 

Tanenbattm  et  al.^  Respondents. 

Court  of  Appeals^  March  8, 1891. 
Revening  55  Hun,  OOi,  mem. 

1.  Evidence,    Account  books, — An  acconnt  book  Is  only  evidence  of  sales 

and  dealings  in  the  ordinary  course  of  business,  and  not  of  a  special 
contract,  under  which  the  party  claims  to  have  paid  a  demand  against 
him  by  crediting  it  upon  an  account  he  has  against  another  party. 

2.  Same,  Statements, — ^A  party  to  a  contract,  the  terms  of  which  are  in 

dispute,  may  not  give  in  evidence  his  own  statements,  either  oral  or 
written,  made  subsequent  to  the  contract,  in  corroboration  of  his  ver- 
sion of  such  contract. 
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Appeal  from  a  judgment  of  the  general  term,  fifth  de- 
partment, affirming  a  judgment  in  favor  of  the  plaintiff 
entered  upon  the  verdict  of  a  jury. 

The  question  upon  the  appeal  rests  upon  an  exception 
taken  to  the  ruling  of  the  trial  court  admitting  an  entry 
upon  the  ledger  of  the  defendants  as  evidence.  The  action 
was  brought  to  recover  the  price  of  a  bill  of  goods  sold  by 
plaintiff's  assignors  to  the  defendants.  There  was  no  ques- 
tion in  relation  to  the  price,  amount  or  delivery  of  the 
goods.  The  only  question  is  whether  the  goods  were  to  be 
paid  for  in  cash  by  the  defendants,  or  by  applying  the 
price  of  them  as  a  credit  upon  a  bill  for  a  larger  amount 
which  the  defendants  had  against  another  firm,  of  which  one 
of  the  plaintiff's  assignors  was  a  partner. 

There  was  a  plain  contradiction  between  the  oral  testi- 
mony of  the  plaintiff's  assignors  and  the  defendants  as  to  the 
existence  of  an  agreement  in  respect  to  the  mode  of  payment. 

The  defendants  were  allowed  to  introduce  as  evidence  to 
support  their  contention  an  entry  upon  their  ledger,  over  an 
objection  and  exception  by  the  plaintiff.  The  entry  was 
upon  a  page  of  defendants'  ledger  bearing  their  account 
with  the  firm  of  the  third  party  (of  which  one  of  the  plaint- 
iff's assignors  was  a  member),  and  was  as  follows  :  ^^  August 
29th,  by  merchandise,  Oct.  1,  6,  80,  $2,226.50." 

There  was  proof  that  there  was  an  entry  respecting  this 
matter  in  pencil  in  a  book  of  original  entries.  That  book 
was  not  produced  upon  the  trial,  though  its  existence  and 
probable  whereabouts  were  proved.  There  was  no  proof 
that  either  of  the  assignors  of  plaintiff,  or  that  any  of  the 
members  of  the  firm  of  the  third  party,  was  present  at  the 
making  of  the  entry  in  the  book  of  original  entry,  or  in  the 
ledger  of  the  defendants,  or.  had  ever  seen  or  been  informed 
of  such  entries. 

The  goods  in  question  were  received  by  the  defendants 
about  the  2d  day  of  September,  1884.  The  evidence  did 
not  show  when  these  entries  were  in  fact  made  other  than 
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may  be  inferred  from  the  entry  itself.  The  evidence  showed 
that  the  entry  in  the  ledger  was  not  a  copy  of  the  entry  in 
the  book  of  original  entry. 

jRaines  JBros.^  for  appellant. 

Sampler  <t  Platezek^  with  Theodore  Bacon,  for  respondents. 

Potter,  J. — We  think  the  learned  trial  judge  committed 
an  error  in  the  admission  of  the  entry  upon  the  defendants' 
ledger  as  evidence. 

There  is  and  can  be  no  pretense,  it  seems  to  me,  that  an 
entry  in  the  ledger  was  admissible  under  the  rule  allowing  the 
account  book  of  a  party  as  evidence  in  his  favor,  for  the 
reasons  that  the  evidence  in  this  case  shows  that  the  original 
entry  was  xipon  another  book,  and  an  account  book  is  only 
evidence  of  sales  and  dealings  in  the  ordinary  course  of 
business,  and  not  of  special  contracts  of  the  character  of  the 
one  in  this  case  under  which  a  party  claims  to  have  paid  a 
claim  against  him  by  crediting  such  claim  upon  an  account 
he  has  against  another  party.  McGoldrick  v.  Traphagen, 
88  N.  Y.  834.  Besides,  the  evidence  shows  the  entry  in 
the  ledger  is  not  a  copy  of  the  entry  in  the  book  of  original 
entry,  but  is  a  "totalling"  of  it,  whatever  that  may  be. 
Nor  is  it  suggested  in  the  opinion  of  the  learned  general 
term,  in  affirming  the  judgment,  that  the  entry  in  the  de- 
fendants' ledger  was  a  part  of  the  res  ge%tcB  between  the 
parties  to  the  action.  Upon  the  contrary,  it  is  assumed,  in 
the  opinion  of  that  court,  that  the  entry  was  not  a  part  of 
the  re9  gestoe. 

But  in  that  opinion  the  ruling  of  the  trial  court  is  ap- 
proved upon  the  ground  that  the  entry  shows  that  "  the  de- 
fendants did  as  they  agreed,  and  in  fact  did  offset  the 
price  by  crediting  the  third  party's  *  account '  with  the  pur- 
chase price  "  of  the  goods  in  question.  The  question  upon 
this  appeal  is,  therefore,  brought  to  this,  whether  a  party  to 
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a  contract,  the  terms  of  which  are  in  dispute,  may  give  in 
evidence  his  own  statements,  either  oral  or  written,  made 
subsequent  to  the  contract,  in  corroboration  of  his  version 
of  the  contract? 

The  question  is  not  whether  the  defendant  had  performed 
the  contract,  but  what  the  contract  was  and  as  to  the  de- 
fendants' right  to  perform  it  in  the  manner  pursued  by 
them. 

The  general  rule  is  that  such  statements  and  entries  are 
inadmissible  for  any  purpose.  There  was  no  pretense  that 
the  defendants  could  not  recollect  the  terms  of  the  contract, 
and  so  reference  to  contemporaneous  memoranda  might  be 
resorted  to  to  refresh  a  dull  or  defective  memory.  The 
rule  is  such  case  is  limited  to  an  original  entry  made  by  the 
witness  at  the  time  of  the  transaction.  For  the  general 
rule  and  the  exceptions  to  it,  see  opinion  of  this  court  by 
Judge  Bradley,  114  N.  Y.  280,  and  the  cases  there  cited. 

The  entry  in  the  ledger  of  defendants  was  not  the*  book 
of  original  entry,  nor  made  at  the  time  of  the  transaction, 
nor  made  by  the  witness  who  testified  in  relation  to  it.  It 
seems  to  me  that  it  would  be  a  somewhat  novel,  not  to  say 
dangerous,  rule  of  evidence  upon  a  trial  to  determine  a 
dispute  as  to  what  the  contract  between  the  parties  is,  to 
allow  one  of  the  parties  to  testify  that  he  had  performed  it 
in  harmony  with  his  testimony  as  a  witness. 

But  the  case  under  consideration  goes  much  further  than 
that.  It  allows  the  party  to  show  in  corroboration  of  his 
testimony,  flatly  contradicted  by  the  other  party  to  the  dis- 
puted contract,  not  the  actual  performance  of  the  disputed 
contract,  but  a  performance  upon  paper  by  an  entry  made 
subsequently  to  the  contract  by  himself  or  under  his  direc- 
tion, upon  his  own  books,  of  the  way  and  manner  he  intends 
or  hopes  to  perform  it ;  for  the  entry  of  a  credit  upon  the 
books  of  one  party  in  his  accounts  with  another  party  is  not 
the  performance  of  a  contract.  It  is  the  actual  adjustment 
and  settlement  of  the  entry  upon  the  book  that  can  constitute 
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perfoimance.  Until  actual  application  and  settlement,  the 
entry,  upon  the  books  of  a  party  signifies  nothing  more 
than  £hat  party's  understanding  or  wish  as  to  the  mode  of. 
performance.  The  settlement  or  the  performance  of  the 
contract  between  the  parties  in  this  case  required  the  assent 
of  the  plaintiff's  assignoi's,  and  the  assent  of  the  third  party 
who  owed  defendants,  that  the  debt  might  be  paid  in  this 
way,  and  that  tbo  third  party  thereby  become  the  debtor  to 
the  plaintiff,  before  the  contract  as  claimed  by  the  defendants 
could  be  performed. 

No  such  assent  or  action  was  shown,  and  the  entry  upcm 
the  defendants'  books  signifies  nothing  in  the  way  of  actual 
performance  of  the  contract. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

FoLLETT,  Ch.  J.,  Yank  and  Pabeer.,  JJ.,  concur. 
Bradley,  Haight  and  Bbowk,  J  J.,  dissent. 


Maboabet  Riobdan,  as  Administratrix,  etc.,  Appellant, 
V.  The  Ocean  Steamship  Company,  of  Savannah, 
Georgia,  Respondent. 

Court  qf  Appeals,  March  17,  1891. 

1.  TriaL  Charge.— A  request  to  charge,  which  permits  the  Jury  to  make  an 

assumption  without  facts,  is  improperly  granted. 

2.  Master  and  servant.    Duty. — The  master  is  not  chained  with  the  duty 

of  employing  a  servant  to  watch  another  servant,  who  is  riding  upon 
an  elevator,  In  order  to  see  that  no  in jiuy  occurs  to  him. 

Appeal  from  an  order  of  the  general  term  of  the  court  of 

eommon  pleas  for  the  city  and  countv  of  New  York,  reversing 

24 
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a  judgment  entered  upon  a  verdict  at  the  trial  term  of  that 
court,  and  granting  a  new  trial. 

O-eorge  William  Hart^  Jr.^  for  appellant. 

William  H.  Cohen^  for  respondent. 

Haigkt,  J. — This  action  was  brought  to  recover  damages 
for  the  death  of  the  plaintiff's  intestate. 

On  the  31st  day  of  January,  1888,  Michael  Riordan,  the 
deceased,  was  engaged  as  a  servant  of  the  defendant  in  tiering 
up  freight  in  the  hold  of  the  steamship  ^^  Chattahoochee/'  in 
the  city  of  New  York.  The  freight  was  let  down  into  the 
hold  by  an  elevator  which  was  worked  by  a  winch.  The 
winch  was  set  in  motion  and  stopped  by  means  of  a  lever 
operated  by  a  man  who  stood  by  its  side.  He  got  his  word 
to  raise  the  elevator  fi'om  the  men  in  the  hold  who  discharged 
the  freight  therefrom.  In  the  hold  there  was  a  light, 
with  a  large  reflector  behind  it,  opposite  the  elevator. 
The  elevator  had  just  descended  into  the  hold  of  the  vessel 
with  a  load  of  freight  as  the  call  for  dinner  was  given.  The 
four  men  in  the  hold  thereupon  got  upon  the  elevator  and 
gave  the  word  to  hoist.  The  man  at  the  winch  pulled  the 
lever  but  could  not  raise  the  elevator,  for  the  reason  that  it 
was  so  heavily  loaded.  He  thereupon  told  them  to  remove 
the  freight.  They  then  took  off  all  the  freight  but  two 
barrels,  and  three  of  them  again  got  upon  the  elevator,  and 
the  deceased  gave  the  word  to  hoist.  The  elevator  com- 
menced to  ascend  slowly  and  had  gone  a  distance  of  about 
seven  feet  when  a  cry  to  stop  was  raised.  Thereupon  the 
elevator  was  immediately  stopped  by  the  winchman  and 
Riordan  was  discovered  to  be  caught  between  the  elevator 
and  the  combing  of  the  hatch.  He  was  then  released  and 
with  the  elevator  brought  up  to  the  deck  of  the  vessel.  His 
injuries  were  of  that  character  that  he  soon  thereafter  died. 
The  deceased  had  been  in  the  service  of  the  defendant  for 
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over  eight  months.  The  platfonn  of  the  elevator  was  about 
seven  feet  in  length  and  five  in  width,  and  with  the  two 
barrels  on  it  there  was  ample  room  for  all  of  the  men  to 
stand  upon  it  and  be  clear  of  the  hatch. 

Two  of  the  men  who  were  with  Riordan  in  the  hold  of 
the  vessel  at  the  time  that  he  was  caught  were  called  as 
witnesses  on  the  trial,  and  they  testified  that  they  could  not 
tell  what  position  he  was  in  on  the  elevator,  or  where  he  was 
standing  at  the  time  that  he  was  caught ;  that  they  were 
standing  near  the  middle  of  the  elevator,  and  the  first 
they  noticed  of  him  was  after  he  was  caught.  No  evi- 
dence was  given  tending  to  show  how  he  came  to  be  out- 
side of  the  edge  of  the  platform  of  the  elevator  so  as  to  be 
caught  under  the  combing  of  the  hatch.  We  are  thus  left 
in  ignorance  as  to  the  cause  of  the  accident. 

The  question  of  his  contributory  negligence  had  con- 
sequently become*  important,  and  was  sharply  litigated. 
Thereupon,  and  at  the  conclusion  of  the  trial,  the  plaintiff 
requested  the  court  to  charge  that  ^^  if  the  deceased  was 
rightfully  on  the  elevator  at  the  time  of  his  injury,  in  the 
absence  of  the  testimony  of  an  eye-witness  of  the  accident, 
the  jury  may  assume  that  he  received  his  injury  in  the  per- 
formance of  his  duty,  and  h^d  not  omitted  the  precautions 
which  a  prudent  man  would  take  in  the  presence  of  known 
danger."  This  request  was  granted  by  the  court,  and  an 
exception  was  taken  by  the  defendant. 

There  is  no  question  but  that  Riordan  had  the  right  to  be 
upon  the  elevator ;  that  he  was  in  the  employ  of  the  defend- 
ant, and  was  injured  whilst  in  the  discharge  of  his  duty 
as  such  employe.  The  vice  in  the  charge  is  that  the  instruc- 
tion authorized  the  jury  to  assume,  in  the  absence  of  the 
testimony  of  an  eye-witness,  that  Riordan  had  not  omitted 
the  precautions  which  a  prudent  man  would  take  in  the 
presence  of  known  danger,  thus  permitting  the  plaintiff  to 
establish  her  cause  of  action  without  evidence.  We  do  not 
understand  such  to  be  the  law. 
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The  plaintiff  in  support  of  his  request  relies  upon  the  case 
of  Galvin  v.  The  Mayor,  etc.,  112  N.  Y.  223.  In  that  case 
the  plaintiff's  intestate  was  engaged  as  driver  of  a  cart  deliver- 
ing coal  at  the  court-house.  There  was  a  heavy  iron  grating 
used  to  cover  a  hatchway  in  the  sidewalk  leading  to  the 
basement  of  the  court-house  through  which  the  coal  was  de- 
livered. The  grating  hung  upon  hinges,  and  was  thrown 
back  against  the  building,  but  was  not  fastened  as  it  should 
have  been.  It  fell  upon  him,  causing  hiB  death.  No  person 
saw  the  grating  at  the  instant  it  fell. 

Evidence  was  offered  and  excluded  by  the  trial  court  to 
show  that  by  the  known  and  established  mode  of  doing  the 
business  the  deceased  was  called  upon  in  the  performance 
of  his  duty  to  go  into  the  basement  through  the  hatchway 
to  procure  the  signature  of  some  official  to  a  ticket  showing 
the  deliveiy  of  a  load  of  coal.  It  was  held,  Chief  Judge 
Ruger  delivering  the  opinion  of  the  courts  that  this  evidence 
was  competent,  and  had  it  been  received,  the  inference  might 
have  been  properly  drawn  from  the  facts  and  circumstances 
surrounding  the  case  that  the  deceased  was  in  the  discharge 
of  his  duty  in  the  place  where  he  received  his  injuries,  and 
had  not  omitted  the  precautions  a  prudent  man  would  take 
in  the  presence  of  known  danger. 

A  very  different  question  was  there  involved  from  the  one 
here  under  consideration.  In  that  case  the  grating  was 
raised  and  not  fastened  as  it  should  have  been.  It  was  left 
standing  in  a  dangerous  condition  without  the  knowledge  of 
the  deceased.  It  was  his  duty  to  enter  the  basement  and  get 
a  receipt  for  the  delivery  of  his  load  of  coal,  and  whilst  in 
the  dischaige  of  this  duty  the  grating  fell  upon  him,  causing 
his  death.  These  are  the  inferences  which  might  properly 
be  drawn  from  the  evidence  had  it  not  been  excluded,  and 
under  these  facts  he  had  the  right  to  suppose  that  the  grating 
was  securely  fastened,  and  that  he  was  not,  therefore,  guilty 
of  contributory  negligence.  But  whilst  inferences  may 
properly  be  drawn  from  the  surrounding  facts  and  circum* 
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Stances,  it  does  not  follow  that  we  may  assume  facts  not 
proven.  Between  the  two  propositions,  the  one  presented 
by  the  case  referred  to,  and  the  other  by  the  charge  excepted 
to,  there  is  a  wide  difference.  One  is  an  inference  drawn 
from  facts ;  the  other  is  an  assumption  without  facts. 

In  the  case  of  Dobbins  v.  Brown,  119  N.  Y.  188,  the  same 
judge  who  delivered  the  opinion  in  tie  Galvin  case,  in  com- 
menting upon  the  latter  case,  says  that  ^^  any  inference  that 
the  accident  happened  in  the  manner  suggested  would,  it 
seems  to  Us,  have  been  substituting  conjecture  for  proof  and 
violate  the  rule  requiring  proof  always  to  be  made  the  basis 
for  a  recovery ; "  and  again,  further  commenting  on  the  same 
case,  he  says :  "  Whatever  might  have  been  the  cause  of 
death,  it  was  for  the  plaintiff  to  show  how  it  occurred.  The 
burden  of  proof  lay  upon  her  to  establish  the  liability  of  the 
defendants,  and  to  do  this  she  was  bound  to  show  affirma- 
tively not  only  the  absence  of  contributory  negligence  on 
the  part  of  her  intestate,  but  the  negligence  of  the  defend- 
ants with  respect  to  some  matter  which  caused  the  injury 
complained  of." 

We  are  not  permitted  to  guess  or  assume  that  the  deceased 
was  free  from  fault  because  he  was  injured  or  that  every 
person  will  take  care  of  himself  from  regard  to  his  own  life 
and  safety,  for  the  reason  that  human  experience  shows  that 
persons  exposed  to  danger  will  frequently  forego  ordinary 
precautions  of  safety.  It  is  incumbent  upon  the  plaintiff  to 
show  by  a  preponderance  of  evidence  such  facts  and  circum- 
stances as  will  satisfy  the  minds  of  the  jurors  that  the 
deceased  exercised  proper  care  and  prudence  and  did  not 
omit  the  precautions  of  a  prudent  man  under  the  circum- 
stances. The  law  demands  proof  and  not  mere  surmises. 
Bond  V.  Smith,  113  N.  Y.  878 ;  Cordell  v.  The  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  75  N.  Y.  330 ;  Reynolds  v.  The  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  68  Id.  248 ;  Hoag  v.  N.  Y.  C,  &  H.  R.  R. 
R.  Co.,  Ill  Id.  199. 

It  is  claimed  that  the  defendant  was  not  prejudiced  by  the 


874        RIORDAN  v.  OCEAN  STEAMSHIP  CO. 

Opinion  of  the  Court,  by  Haight,  J. 

charge.  That  it  was  made  at  the  close  of  the  case  and 
probably  did  not  produce  the  slightest  impression  on  the 
minds  of  the  jurors.  We  cannot,  however,  assume  this  to  be  so, 
for  without  the  presumption  there  was  no  sufficient  evidence 
to  justify  the  verdict.  As  we  have  already  seen,  it  does  not 
appear  how  or  in  what  manner  Riordan  came  to  be  caught 
between  the  elevator  and  the  hatch ;  whether  or  not  he  had 
exercised  the  precautions  of  a  prudent  man  does  not  appear, 
and  there  are  no  sufficient  facts  from  which  it  can  be  inferred. 
He  had  light  so  that  he  could  see  the  elevator ;  there  was 
plenty  of  room  thereon  on  which  he  could  select  his  own 
place  to  stand ;  as  it  was  ascending  to  the  deck  of  the  vessel 
it  was  approaching  the  light  of  the  noon-day ;  the  elevator 
raised  slowly  at  its  ordinary  speed ;  the  apparatus  was  safe 
and  in  perfect  order,  and  had  he  not  in  some  unexplained 
manner  got  outside  of  the  platform  of  the  elevator  he  would 
not  have  been  injured.  It  consequently  follows  that  it  was 
only  by  presuming  that  he  had  not  omitted  the  precautions 
of  a  prudent  man  that  the  verdict  upon  this  branch  of  the 
case  could  be  sustained. 

But  again,  there  is  no  claim  that  there  was  any  defect  in 
the  machinery  or  in  the  operation  of  the  elevator.  It  was  in 
order,  and  the  manner  of  its  operation  was  well  known  and 
understood  by  the  deceased.  The  only  claim  of  negligence 
on  the  part  of  the  defendant  is  that  it  neglected  to  have  a 
gangway-man  to  stand  at  the  hatchway  and  give  the  signals 
for  the  winchman  to  raise  and  lower.  It  is  not,  however, 
claimed  that  the  hoisting  of  the  elevator  was  done  at  an 
improper  time  or  that  the  starting  was  the  proximate  cause 
of  the  injury.  On  the  contrary,  it  affirmatively  appears  that 
Riordan  himself  gave  the  signal  to  hoist.  It  is  not,  there- 
fore, apparent  how  the  presence  of  a  gangway-man  would 
have  prevented  the  accident  unless  he  could  have  seen  down 
the  hatchway  of  the  elevator  and  observed  the  position  of 
Riordan  in  time  to  stop  it  before  the  injury  was  inflicted. 
We  do  not  understand  that  the  master  is  charged  with  the 
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duty  of  employing  a  servant  to  watch  another  servant  when 
he  is  riding  upon  an  elevator.  It  does  not,  therefore,  appear 
that  the  injury  was  the  result  of  any  negligence  on  the  part 
of  the  defendant. 

The  order  should  be  affirmed  and  judgment  absolute 
ordered  against  the  appellant  upon  the  stipulation. 

Order  affirmed  and  judgment  absolute  rendered  agunst 
the  appellant,  with  costs. 

All  concur. 


Jambs  H.  Hooker,  Respondent,  v.  The  Crrr  of  Roch- 
ester, Appellant. 

Court  qfAppeaUf  March  17«  1891. 
Affirming  59  Hun,  616,  mem. 

L  TriaL  Findings, — ^Where,  in  an  equity  action,  the  verdict  coven  the 
whole  ground  of  controversy  on  the  facts,  and  the  right  to  the  relief 
sought  follows  upon  the  adoption,  by  the  court,  of  the  finding  of  the 
Jury,  the  court  may,  upon  adopting  such  finding,  direct  judgment  with- 
out further  trial. 

8.  Same. — ^In  such  case,  the  omission  of  the  court  to  make  findings  of  fact 
and  law  is  an  irregularity  merely.  The  remedy  of  the  defeated  party, 
if  he  is  entitled  to  any,  is  by  motion. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  fifth  department,  affirming  judgment  upon  verdict  at 
circuit  on  issues  framed  in  an  action  for  maintaining  a  nui* 
sance,  and  by  which  also  the  defendant  was  permanently 
enjoined  from  continuing  such  nuisance  after  October  1, 
1889. 

Menry  J.  SvUivan^  for  appellant. 
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Eugene  Van  VoorkU^  for  respondent. 

Andrews,  J. — There  seems  to  be  no  reasonable  ground 
for  this  appeal.  This  was  an  equitable  action  for  an  injunc- 
tion and  for  damages.  The  right  of  the  plaintiff  to  damages 
has  been  adjudicated  by  three  several  judgments  in  his 
favor,  recovered  prior  to  the  present  one,  based  upon  the 
same  wrong,  the  cases  differing  only  in  respect  of  the  period 
for  which  damages  were  given  for  the  nuisance  complained 
of.  The  right  to  an  injunction  follows  as  a  matter  of  course 
from  the  continuing  character  of  the  injury,  and  this  also 
has  been  adjudicated  in  other  actions  by  other  parties  simi- 
larly situated.  Chapman  v.  City  of  Rochester,  110  N.  Y. 
273  ;  Jackson  v.  Same,  86  Id.  78. 

The  sole  ground  of  the  appeal  is  that  it  was  irregular  for 
the  judge  at  special  term  to  make  an  order  for  judgment  for 
the  damages  found  by  the  jury,  and  for  an  injunction,  without 
trial  of  the  question  whether  the  plaintiff  was  entitled  to 
equitable  relief  and  a  decision  stating  the  findings  of  fact 
and  law.  There  was  but  one  issue  of  fact  in  the  case,  and 
that  was  submitted  to  the  jury  and  was  found  in  favor  of  the 
plaintiff.  The  plaintiff's  attorney  then  moved  at  special 
term  upon  notice  for  judgment  upon  the  verdict  and  for  an 
injunction. 

The  defendant's  attorney  on  the  hearing  of  the  motion 
contented  himself  with  objecting  simply,  without  suggesting 
that  there  was  further  evidence  in  the  case,  or  that  there  was 
any  informality  in  the  application.  The  order  for  judgment 
recites  that  it  was  made  on  the  pleadings,  the  verdict  and 
the  evidence  in  the  case,  and  the  court,  without  making  any 
special  findings,  ordered  judgment  in  favor  of  thq  plaintiff 
for  damages  as  found  by  the  jury,  and  for  an  injunction,  and 
pursuant  thereto  judgment  was  entered.  The  appeal  is  from 
the  order  and  judgment.  It  must  be  assumed  that  the  court 
adopted,  as  it  had  a  right  to  do,  the  verdict  of  the  jury  upon 
the  issue  of  fact.     There  was  then  nothing  left  to  be  tried. 
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The  verdict  covered  the  whole  gFOimd  of  controversy  on  the 
facts,  and  the  right  of  the  plaintiff  to  an  injunction  followed 
upon  the  adoption  by  the  court  of  the  finding  of  the  jury. 
See  Hammond  v.  Morgan,  101  N.  Y.  179 ;  Acker  v.  Leland, 
109  Id.  5.  The  correct  practice  was  for  the  judge  to  have 
made  a  finding  of  fact  and  law ;  but  this  was  an  in'egularity 
merely.  The  defendant's  counsel  did  not,  so  far  as  appears, 
object  to  the  form  of  procedure,  or  make  any  request  for  a 
formal  trial  or  findings.  It  would  be  the  sheerest  technicality 
to  reverse  the  judgment  or  order  for  the  reasons  suggested 
If  the  defendant  was  entitled  to  any  relief,  the  remedy  was 
by  motion. 
The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concur. 


In  the  Matter  of  the  Application  of  the  New  York,  Lack- 
awanna &  Western  Railway  Company,  Appellant, 
to  Acquire  Lands  of  Harriet  A.  Bennett,  et  al.^  Respond- 
ents. 

Corurt  of  AppecUs^  March  17, 1891. 

m 

Reyersing  60  Hun,  615,  mem* 

L  Appeal.     Waiver. — A  stipulation,  made  by  the  appellant  for  the  purpose 

of  removing  an  obstacle  in  the  way  of  the  respondent's  proceeding 

with  the  motion,  is  not  a  waiver  of  an  appeal  from  the  order  made 

thereon. 
8.  Same. — ^The  right  to  appeal  from  an  order  appointing  commissioners  of 

appraisal  is  not  waived  by  appearing,  pending  the  appeal,  before  the 

commissioners  and  cross-examining  witnesses, 
ft.  Moti(m8  and  orders.     Waiver.— A  party  has  no  standing  to  insist  Tupon 

the  benefit  of  an  order  which,  by  a  judgment  procured  by  him,  has 

been  declared  to  be  void. 

Appeal  from  judgment  of  supreme  court,  general  term. 
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fifth  department,  dismissing  appeal  on  the  ground  that  the 
appellants  accepted  a  substantial  concession  made  as  a  con- 
dition  for  obtoining  the  order  appealed  from. 

John  O:  Milburn^  for  appellants. 

Spencer  Olinton,  for  respondents. 

Andrews,  J. — ^The  motion  of  the  respondents  for  ^e 
appointment  of  new  commissioners  of  appraisal  was  based 
upon  and  assumed  the  validity  of  the  order  of  July  11, 
1888.  But  intermediate  the  making  of  that  order  and  the 
giving  notice  of  the  motion  the  respondents  had  obtained  a 
judgment  of  the  superior  court  of  Bu£Ealo  adjudging  that  the 
order  was  a  nullity,  which  judgment  was  in  force  when  notice 
of  the  motion  was  given.  It  is  manifest  that  the  existence 
of  this  judgment  was  an  unanswerable  defense  to  the 
motion. 

The  respondents  had  no  standing  to  insist  upon  the 
benefit  of  an  order  which  by  a  judgment  procured  by  them, 
and  upon  which  so  far  as  appears  they  relied,  had  been 
declared  to  be  void.  This  point  was  presented  to  the  court 
by  the  appellant  upon  the  preliminary  hearing  of  the  motion 
as  an  answer  thereto.  Thereupon  the  respondents  stipulated 
that  the  judgment  should  be  amended  by  striking  out  the 
provision  therein  declaring  the  order  of  July  11, 1888,.  to  be 
a  nullity,  and  also  a  provision  based  on  that  adjudication. 
This  stipulation  was  given  as  a  condition  of  the  hearing  of 
the  motion,  and,  having  been  assented  to  by  both  sides,  the 
hearing  proceeded  and  resulted  in  the  granting  of  the  motion 
and  an  order  appointing  new  commissioners.  From  this  last 
order  the  railroad  company  appealed  to  the  general  term,  and 
upon  motion  there  made  by  the  respondents  the  court  dismissed 
the  appeal  on  the  ground  that  the  appellant  had  obtained  an 
advantage  by  the  stipulation  referred  to  which  precluded  it 
from  appealing  from  the  order.  This  appeal  is  from  the 
order  of  dismissal. 
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We  are  unable  to  perceive  any  just  basis  for  the  action  of 
the  general  term.  The  stipulation  was  made  to  remove  an 
obstacle  in  the  way  of  the  respondents,  which,  unless  removed, 
would  necessarily  defeat  their  motion.  It  was  made  for 
their  benefit  and  in  aid  of  their  own  purposes.  The  appel- 
lants objected  to  the  hearing  of  the  motion,  as  they  had  a 
right  to  do,  until  this  bar  was  taken  out  of  the  way.  The 
respondents  could  have  abandoned  the  motion  and  rested 
upon  the  judgment  if  they  had  chosen  so  to  do.  They  could 
not  retain  the  judgment  and  at  the  same  time  avail  them- 
selves of  a  right  under  an  order  which  that  judgment 
annulled.  The  advantage  which  accrued  to  the  appellants 
from  the  modification  of  the  judgment  was  incidental. 

The  respondents  could  not  attain  their  purpose  without 
giving  the  stipulation,  and  the  effect  of  the  stipulation  of 
necessity  relieved  the  appellants  from  those  provisions  in  the 
judgment  covered  by  the  stipulation.  The  rule  that  a  party 
cannot  appeal  from  an  order  under  which  he  has  accepted  a 
benefit  has,  we  think,  no  application.  The  stipulation  pre- 
ceded the  making  of  the  order,  and  was  a  preliminary  step 
to  enable  the  respondents  to  have  a  hearing  of  the  motion  on 
the  merits.  They  elected  to  abandon  the  judgment  in  their 
own  interest  and  not  in  that  of  the  appellants.  The  point 
that  the  appellant  has  foreclosed  its  right  of  appeal  by 
appearing  before  the  commissioners  pending  the  appeal  from 
the  order  and  cross-examining  witnesses,  is  not  well  taken. 
This  was  a  reasonable  precaution  in  view  of  the  contingency 
of  the  affirmance  of  the  order.  The  appellant  might  have 
applied  for  a  stay  of  proceedings,  but  it  was  not  bound  to 
do  so.    Barker  v.  White,  68  N.  Y.  204. 

We  think  the  order  dismissing  the  appeal  should  be 
reversed,  and  the  matter  be  remitted  to  the  supreme  court, 
to  hear  and  determine  the  appeal  from  the  order  on  the 
merits. 

All  concur. 
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Patrick   Fenton,  as  Administrator,  etc..  Respondent,  »• 
The  Second  AvBJsnxB  Railboad  Company,  Appellant. 

Court  of  Appeals^  March  10,  1891. 
ReTening  56  Hun,  99. 

1«  Negligence,  Accident, — A  street  railway  company  is  not  liable  for  an 
injury  due  to  the  i>arty^s  own  carelessness  or  to  pure  accident. 

%  8ame,  Pr^erenee.^Street  railway  cars  have  a  preference  in  the  streets ; 
and,  while  they  must  be  managed  with  care  so  as  not  to  carelessly  in- 
jure persons  in  the  street,  pedestrians  must,  nevertheless,  use  reason- 
able care  to  keep  out  of  their  way. 

Appeal  from  judgment  of  the  supreme  court,  general  teim^ 
first  department,  affirming  judgment  for  plaintiff  entered 
upon  verdict. 

AtJig.  S.  Hutchin$  and  Waido  Hutckins^  for  appellant. 

Wm.  M.  and  James  M.  Lyddy^  for  respondent 

Eabl,  J. — This  action  was  brought  by  the  plaintiff  to 
recover  damages  for  the  death  of  his  son,  the  intestate, 
alleged  to  have  been  caused  by  the  carelessness  of  the  defend- 
ant on  the  7th  day  of  April,  1888.  The  material  facts  are 
as  follows :  The  defendant  operated  its  horse  railroad  through 
Second  avenue  in  the  city  of  New  York.  Between  eleven 
and  twelve  o'clock  on  the  day  named  one  of  the  defendant's 
cars  was  coming  up  the  avenue,  and  while  it  was  crossing 
East  25th  street,  the  intestate  started  from  the  northwest 
corner  of  the  street  apparently  to  run  diagonally  across  to 
the  southeast  comer,  and  when  he  reached  the  westerly  rail 
of  the  track  upon  which  the  car  was  running  he  stumbled 
and  fell  on  the  track  in  front  of  the  horses,  and  a  portion  of 
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the  car  passed  over  him,  and  he  was  so  injured  that  he  died. 
He  was  an  intelligent,  strong,  healthy  lad,  nearly  ten  years 
old  and  perfectly  familiar  with  the  locality,  the  railroad  and 
its  operation.  There  was  nothing  to  obstruct  his  view  of  the 
approaching  car,  which  was  approaching  at  the  usual  rate  of 
speed,  the  horses  attached  thereto  trotting,  and  the  only 
carelessness  alleged  against  the  defendant  is  that  the  driver 
did  not  stop  the  car  in  time  to  save  the  life  of  the  intestate. 
Two  witnesses  were  called  as  to  the  accident  on  the  part  of 
the  plaintiff.  The  first,  Bedles,  who  at  the  time  was  stand- 
ing  near  the  northeast  comer  of  the  street,  testified  that  he 
saw  the  car  coming,  and  perceiving  the  danger  to  the  boy, 
hallooed  to  the  car ;  that  he  saw  the  boy  running,  stumble 
and  fall  from  ten  to  fifteen  feet  in  front  of  the  horses,  and 
that  he  hallooed  at  the  time  the  boy  fell ;  that  there  were 
two  drivers  on  the  front  platform  of  the  car ;  that  they  were 
looking  up  street  and  did  not  apply  the  brake  until  the  car 
struck  the  boy.  The  other  witness,  Barron,  was  at  the  south- 
west comer  and  testified  that  he  saw  the  boy  look  up  and 
down  the  avenue  and  start  on  a  run  to  cross  it ;  that  he  saw 
him  stumble  and  fall  at  the  west  rail  of  the  track ;  that  he 
attempted  to  get  up,  and  before  he  could  do  so  was  struck 
by  the  horses,  which  were  about  twenty  feet  away  from  him 
when  he  fell ;  that  he  heard  the  hallooing  by  Bedles  and  that 
the  brake  was  not  applied  until  the  hoises  struck  the  boy. 

On  the  part  of  the  defendant  the  two  drivers  who  were  on 
the  front  platform  of  the  car  were  called,  one  of  whom  was 
a  driver  of  nine  years*  experience,  who  was  there  to  aid  or 
instruct  the  driver  who  had  first  commenced  to  drive  on  that 
day ;  and  they  testified  that  two  passengers  were  with  them 
on  the  platform ;  that  they  did  not  hear  Bedles  halloo  and 
did  not  see  the  boy  until  he  had  fallen  in  front  of  the  horses, 
and  that  then  they  immediately  applied  the  brake  and 
arrested  the  motion  of  the  car  as  soon  as  possible.  McCand- 
less,  who  was  a  passenger  on  the  front  platform,  testified 
that  he  saw  the  boy  run  to  cross  the  track  and  saw  him 
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stumble  and  fall  about  ten  feet  in  front  of  tbe  horses,  and 
that  the  drivers  immediately  applied  the  brake  and  arrested 
the  movement  of  the  car  as  soon  as  possible.  Dunham,  the 
other  passenger  upon  the  front  platform,  testified  that  he  saw 
the  boy  running  from  the  west  side  of  the  street  and  saw 
him  fall  on  the  track,  and  that  the  drivers  applied  the  brake 
as  quick  as  they  could,  and  that  he  thought  the  boy  fell  about 
eight  feet  in  front  of  the  horses.  It  does  not  appear  that 
either  of  these  passengers  heard  Bedles  halloo. 

If  it  be  assumed  that  the  boy  fell  twenty  feet  in  front  of 
the  horses,  as  testified  to  by  one  of  the  plaintifTs  witnesses, 
then  the  horses  going  at  the  usual  rate  of  speed,  assuming  it 
to  be  six  miles  an  hour,  would  have  reached  him  in  about 
two  seconds,  and  that  was  all  the  time  the  drivers  had  to  see 
the  peril,  apply  the  brake  and  arrest  the  motion  of  the  car 
before  reaching  him,  and  there  is  no  evidence  that  by  the 
exercise  of  all  the  vigilance  that  the  law  requires  of  drivers 
under  such  circumstances  they  could,  after  the  boy  had  fallen 
upon  the  track,  have  arrested  the  car  in  time  to  save  him 
from  injury.  If  it  be  assumed  that  they  saw  him  as  he 
approached  the  track,  they  had  the  same  reason  to  suppose 
that  he  would  get  across  that  he  had ;  and  he  probably  would 
have  crossed  in  front  of  the  horses  in  safety  if  he  had  not 
fallen.  No  negligence  can  be  attributed  to  the  drivers 
because  they  did  not  apply  the  brake  before  the  boy  fell, 
because  then,  for  the  first  time,  the  peril  commenced  and 
became  apparent. 

This  accident  did  not  happen  at  a  street  crossing,  but  be- 
tween the  upper  and  lower  crossings  of  the  street,  and  hence 
the  drivers  did  not  have  the  same  reason  to  expect  any  one 
there  as  at  a  street  crossing. 

There  was  nothing  requiring  this  boy  to  run  across  the 
track  at  this  particular  place  and  time.  If  he  had  walked 
he  probably  would  not  have  fallen,  and  if  he  had  waited  two 
or  three  seconds  the  car  would  have  passed  and  he  could  then 
have  gone  over  the  street  in  safety.    Street  railway  cars  have 


JUGLA  V.  TROUTTET.  888 

Statement  of  the  Case. 

a  preference  in  the  streets ;  and  while  they  must  be  managed 
with  care  so  as  not  to  carelessly  injure  persons  in  the  street, 
pedestrians  must,  nevertheless,  use  reasonable  care  to  keep 
out  of  their  way.  The  unfortunate  death  of  this  boy  was 
due  to  his  own  carelessness,  or  it  was  a  pure  accident,  and 
in  either  event  the  defendant  cannot  be  held  responsible  for  it. 
The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 


Alfbed  H.  JuGiiA  et  aL*  Respondents,  v.  Ahedee  Teout- 

TKT,  Appellant. 

Court  qfAppealSj  March  18, 1890. 

1.  Contract  BreacTi, — ^Where  the  terms  of  a  contract  fairly  import  that, 
BO  long  as  defendant  should  continue  the  business,  the  plaintiff  should 
seU  to  him,  and  he  should  purchase  of  plaintiff,  gloves  for  his  trade, 
provided  the  latter  should  continue  to  manufacture  them,  a  discontinu- 
ance to  manufacture  is  not  a  breach  of  the  contract. 

%  Account  stated.  Statement. — ^Where  plaintiff  renders  to  defendant  a 
statement  of  dealings  between  them,  with  a  request  to  examine  it  and 
advise  him  on  the  subject,  and  defendant  makes  no  objection  to  the 
account,  it  thereby  becomes  stated  by  and  between  the  parties. 

8.  Same.  Effect. — The  effect  of  an  account  stated  is  not  impaired  by  the 
fact  that  the  sum  found  due  to  the  i>arty  presenting  the  account  is  not 
presently  payable,  but  is  due  in  installments,  where  the  account  includes 
the  current  dealings  between  the  parties  which  are  to  go  into  the  same 
account  for  the  purpose  of  ascertaining  the  amount  remaining  unpaid. 

4  Same. — ^In  such  case,  it  may  be  defeated  by  the  non-performance  of  some- 
thing essential,  on  the  psat  of  plaintiff,  to  perfect  his  right  to  payment. 

Appeal  from  judgment  of  the  general  term  of  the  court 
of  common  pleas  of  the  city  of  New  York,  affirming  judg- 
ment entered  upon  report  of  referee  in  favor  of  the  plaintiffs. 
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On  June  22,  1881,  an  agreement  under  seal  was  entered 
into  by  the  parties,  and  after  reciting  that  the  plaintiffs  had 
succeeded  to  the  business  of  manufacturing  gloves  at  Paris, 
and  selling  them  at  New  York,  befoi-e  then  carried  on  by  D. 
Jugla,  and  that  the  defendant  had  acted  as  agent  for  him  and 
them  in  the  city  of  New  York,  and  was  desirous  of  purchas- 
ing such  business  in  that  city,  the  agreement  proceeded  to 
the  effect  that  the  plaintiffs  thereby  sold  to  the  defendant 
the  entire  stock  in  trade  of  the  business  in  the  city  of  New 
York  contained  in  a  store  referred  to,  and  the  good  will  of 
the  business,  for  which  the  defendant  agreed  to  pay  one 
hundred  and  seventy-six  thousand  nine  hundred  and  thirty- 
eight  francs  and  ninety  centimes,  payable  at  the  rate  of  ten 
thousand  francs  per  month,  beginning  September  80,  1881, 
and  to  bear  interest  at  the  rate  of  five  per  cent.  The  plaint- 
iffs agreed  to  sell  to  the  defendai^  gloves  manufactured  by 
them  upon  tei-ms  as  favorable  as  to  any  other  purchaser  from 
them.  And  so  long  as  the  defendant  should  continue  the 
business  so  purchased  by  him  the  plaintiffs  would  not  sell  to 
any  person  other  than  the  defendant  in  the  United  States 
any  gloves  manufactured  by  them,  nor  would  they  establish 
any  agency  there  for  the  sale  of  such  gloves.  And  the 
defendant  agreed  that  he  would  not  pcirciiase  gloves  of  the 
same  grade  of  any  other  person  so  long  as  the  plaintiffs  should 
continue  to  manufacture  such  gloves  and  to  furnish  them  to 
him  pursuant  to  the  agreement.  The  defendant  was  author- 
ized to  use  the  name  of  D.  Jugla  in  the  business,  and  to  sign 
such  name  to  or  indorse  it  upon  any  receipts,  post-office 
orders,  drafts  or  checks.  And  the  plaintiffs  agreed  to 
purchase  upon  commission,  in  Paris,  and  ship  to  the  defend- 
ant upon  his  order  such  fancy  goods  as  he  might  desire. 

In  July,  1882,  the  plaintiffs  discontinued  the  manufacture  of 
gloves,  except  to  fill  some  orders  on  hand,  and  entirely  ceased 
manufacturing  them  in  August  following.  For  that  reason 
the  defendant,  after  August  lst»  was  unaUe  to  obtain  any 
gloves  of  the  plaintiffs. 
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Ou  June  30,  1882,  they  sent  to  the  defendant  a  statement 
as  of  June  5th  of  the  account  between  them,  embracing  in  it 
the  amount  unpaid  upon  the  agreement,  which  showed  a  bal- 
ance in  their  favor  against  him  of  ninety-seven  thousand  six 
hundred  and  fifty-nine  francs  and  seventy  centimes,  and  by 
an  accompanying  letter  requested  him  to  examine  it,  and  let 
them  know  whether  it  agreed  with  his  books.  This  state- 
ment was  received  by  the  defendant.  They  afterwards  had 
some  further  transactions  arising  from  the  purchase  by  the 
plaintifEs  and  shipment  to  him  of  fancy  goods.  The  referee 
directed  judgment  against  the  defendant  for  $22,047.67,  with 
costs. 

David  Wilcox^  for  appellant. 

Coudert  Brothers  and  Paul  Fvller^  for  respondent. 

• 

Bradley,  J. — This  action  is  founded  upon  an  alleged  ac- 
count stated,  which  it  is  claimed  was  produced  by  the  defend- 
ant's adoption  of  or  acquiescence  in  a  statement  of  the  deal- 
ings between  the  parties,  made  by  the  plaintiffs  as  of  the  5th 
day  of  June,  1882,  and  sent  to  the  defendant  on  the  thirtieth 
of  that  month,with  a  letter  requesting  him  to  examine  it  and 
advise  them  on  the  subject.  In  July  following,  after  I'eceiv- 
ing  such  statement,  the  defendant  went  to  Paris,  there  saw 
the  plaintiffs,  and  informed  them  that  he  had  not  examined 
it,  but  would  do  so  on  his  return  to  New  York,  and  let  them 
know  if  there  were  any  mistakes  in  it. 

He  did  return  to  New  York  in  September,  and  afterwards 
made  to  the  plaintiffs  no  objection  to  the  account,  and  the 
I'eferee  found  that  he  acquiesced  in  its  correctness,  and  that 
thereupon  the  account  became  stated,  by  and  between  the 
parties,  up  to  and  as  of  June  5, 1882.  It  is  contended  by  the 
defendant's  counsel  that  the  action  upon  account  stated  is 
not  supported  because  the  amount  which  produced  the  balance 
represented  by  the  statement  was  not  then  due  from  the  de- 
fendant to  the  plaintiffs ;  and  that  whether  the  plaintiffs  should 
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finally  be  entitled  to  it  was  dependent  upon  the  performance  by 
them  of  the  covenants  in  the  agreement.  The  time  for  the  pay- 
ment of  the  entire  purchase  money,  at  the  rate  of  ten  thou- 
sand fi-ancs  per  month,  as  provided  by  the  contract,  would 
not  then  expire  until  March  30, 1888.  And  at  the  time  the 
statement  of  account  was  rendered,  the  defendant  was  not  in 
default.  It  embraced  all  the  dealings  between  the  parties 
from  the  time  of  making  the  agreement  of  June  22,  1881,  in 
the  form  of  an  account  both  debit  and  credit,  including  the 
amount  unpaid  of  the  purchase  money  mentioned  in  such 
agreement.  If  the  fact  that  the  balance  as  represented  by 
the  account  rendered  was  not  then  payable  denied  to  the 
statement  the  character  of  an  account  stated,  the  cause  of 
action  as  alleged  was  not  established  by  the  evidence.  And 
in  that  view,  the  further  inquiry  may  arise  whether  that 
question  was,  by  any  exception,  made  available  to  the  defend- 
ant on  this  review.  There  may  have  been  an  effectual 
adoption,  by  acquiescence,  of  the  amount  of  the  balance  at  a 
specified  time  in  a  statement  embracing  the  unpaid  purchase 
money ;  and  if  nothing  intervened  or  was  essential  on  the  part 
of  the  plaintifib  to  perfect  their  right  to  payment  when  it 
became  payable,  no  reason  appears  why  it  may  not  have  been 
treated  as  an  account  stated.  It  appears  that  the  understand- 
ing between  the  parties  was  that  certain  moneys  in  the 
plaintiffs'  hands  should,  from  time  to  time,  be  applied  upon 
the  installments  as  they  became  due  upon  the  contract ;  and 
that  any  amount  of  remittances  by  the  defendant  to  them  in 
excess  of  that  requisite  to  pay  for  goods  shipped  by  them  to 
him  should  be  credited  on  account  of  money  due  upon  the 
contract. 

It  thus  appears  that  the  purchase  money  mentioned  in  it 
and  the  current  dealings  between  the  parties  were  to  go  in- 
to the  same  account  for  the  purpose  of  ascertaining  what 
amount  remained  unpaid.  The  statement  does  embrace  all 
these  dealings,  and  is  distinguishable  from  one  of  a  mere 
statement  of  the  amount  of  unpaid  installments  not  due  upon 
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an  executory  contract.  This  balance  as  upon  an  account 
stated  has  relation  only  to  the  time  up  to  which  it  was  made 
and  rendered,  and  is  subject  to  correction  for  any  mistake 
which  entered  into  its  production.  Lockwood  r.  Thome,  18 
N.  Y.  £85 ;  Young  v.  Hill,  67  Id.  162 ;  Samson  v.  Freedman, 
102  Id.  699. 

If,  when  the  contract  was  introduced  in  evidence,  the  per- 
formance subsequently  to  the  time  of  the  rendition  of  the 
account  of  any  covenant  on  the  part  of  the  plaintiffs  was 
required  to  support  their  claim* to  recover,  they  had  the 
burden  of  proving  such  performance.  The  defendant  does 
not,  in  his  answer,  allege  any  breach  of  the  contract,  but 
does  charge  that  he  was  induced  to  make  the  purchase  of  the 
New  York  stock  of  goods  and  take  the  business  upon  the  be- 
lief, which  the  plaintiffs  fraudulently  induced  him  to  enter- 
tain, that  they  would  continue  to  manufacture  and  furnish 
him  gloves  for  a  couree  of  years,  but,  in  fact,  they  then  in- 
tended not  to  continue  to  so  manufacture  gloves  and  supply 
him  with  them,  and  concealed  such  purpose  from  him.  The 
issue  of  fraud  was  found  against  the  defendant,  and  such 
finding  of  the  referee  had  the  support  of  evidence.  It  is, 
however,  argued  by  the  defendant's  counsel  that  the  plaintiffs 
undertook  by  the  contract  to  continue  to  manufacture  gloves 
and  furnish  him  with  them  for  his  trade  ;  and  that  when  they 
ceased  and  refused  to  do  so  they  were  chargeable  with  a 
breach  of  the  contract.  They  did  not,  in  express  terms  under- 
take to  sell  him  gloves  for  any -specified  time,  but  they  did 
agree  to  sell  to  him  gloves  manufactured  by  them  upon  terms 
equally  as  favorable  as  they  sold  them  to  any  other  party ;  and 
that  so  long  as  the  defendant  should  continue  in  the  business 
in  the  city  of  New  York,  they  would  sell  to  no  other  person 
in  the  United  States.  While  it  is  very  likely  that  the  defend- 
ant made  the  purchase  and  assumed  the  business  with  a  view 
to  and  in  expectation  of  receiving  from  the  plaintiffs  for 
many  years  the  "  D.  Jugla"  gloves  for  his  trade,  the  provis-^ 
ions  of  the  contract  will  not  bear  the  construction  requisite 
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to  constitute  an  unqualified  undertaking  of  the  plaintifiEs  to 
continue  the  supply  to  him  for  any  definite  time,  or  for  such 
time  as  the  defendant  should  continue  in  the  business. 
They  do  agree  to  sell  him  gloves  manufactured  by  them,  and 
not  to  sell  to  others  who  may  come  in  competition  witl^  him. 

The  defendant  agrees  "  that  so  long  as "  the  plaintifEs 
^^  continue  to  manufacture  said  gloves  and  to  furnish  the 
same  to  him,"  etc.,  he  ^^  will  not  purchase  of  any  other  per- 
son any  gloves  whatever  of  the  same  grades."  It  is  not 
essential  to  mutuality  of  cwenant  that  the  provisions  of  the 
contract  so  expressly  declare.  A  covenant  of  one  party  to 
sell  or  purchase  might  imply  a  corresponding  covenant  of 
the  other  party  to  the  contract  to  purchase  or  sell.  Barton 
V.  McLean,  5  Hill,  256  ;  Baldwin  v.  Humphrey,  44  N.  Y. 
609  ;  Butler  v.  Thomson,  92  U.  S.  412.  And  when  any  act 
of  the  parties,  or  either  of  them,  is  essential  to  carry  out  the 
intention  of  the  parties,  appearing  by  the  provisions  of  a  con- 
tract, the  stipulation  for  the  performance  of  such  act  will  be 
deemed  within  its  provisions  as  effectual  as  if  actually 
expressed.  Jones  v.  Kent,  10  N.  Y.  585 ;  Booth  v.  Cleveland 
Mill  Co.,  74  Id.  16. 

The  terms  of  the  agreement  fairly  import  tiie  intent  of  the 
parties,  which  is  deemed  within  its  covenants,  that  so  long 
as  the  defendant  should  continue  the  business  so  purchased  by 
him  of  the  plaintiffs,  the  latter  should  sell  to  him  and  he 
should  purchase  of  them  gloves  for  his  trade,  provided  the 
plaintiffs  continued  to  manufacture  gloves.  This  qualifica- 
tion quite  clearly  appears  by  the  provisions  of  the  contract, 
and  there  is  no  opportunity  to  spell  out  or  imply  a  covenant 
on  the  part  of  the  plaintiffs  to  continue  in  Hie  business  of 
manufacturing,  or  which  denied  to  them  the  right  at  their 
pleasure  to  discontinue  the  production  of  gloves.  It  may 'have 
been  assumed  by  the  parties  that  the  making  of  gloves  and 
the  sale  to  and  purchase  by  the  defendant,  would  be  con- 
tinued as  long  as  the  latter  desired  to  carry  on,  in  New  York, 
the  business  so  purchased  by  him  ;  and  that  such  expecta- 
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tion  on  his  part  was  a  leading  inducement  to  him  to  make  the 
purchase.  It  is  in  that  view  that  the  defendant's  counsel 
urges  that  the  intent  to  accomplish  such  purpose  should  be 
treated  as  within  the  covenants,  and  that  any  other  view 
would  render  the  contract  unreasonable  and  place  him  at 
the  mercy  of  the  plaintiffs. 

Reference  is  made  to  Russell  v,  AUerton,  108  N.  Y.  288  ; 
in  support  of  such  contention.  There  the  rule  was  well  stated, 
to  the  effect  that  when  there  was  doubt  or  uncertainty  as  to 
the  meaning  of  language  employed,  the  court,  for  the  purpose 
of  construction,  would  seek  for  the  intent  of  the  parties, 
and  would  not  give  to  it  such  interpretation  as  would  make 
the  contract  unreasonable  and  place  one  of  the  parties  en- 
tirely at  the  mercy  of  the  other.  And  the  canon  of  construc- 
tion in  the  other  cases  cited,  that  when  from  the  language 
used  there  is  manifested  a  clear  intention  that  the  parties 
will  do  certain  acts,  a  covenant  in  a  contract  will  be  inferred 
to  accomplish  it.  Booth  v,  Cleveland  Mill  Co.,  74  N.  Y.  15 ; 
Coloman  v.  Beach^  97  Id.  646 ;  Mansfield  v.  N.  Y.  C.  &  H. 
R-  R.  R.  Co.,  102  Id.  205. 

In  the  present  case  the  contract  appears  to  have  been  care- 
fully prepared,  provisions  are  without  doubtful  import,  and 
although  the  defendant  took  by  his  purchase  the  goodwill 
of  the  business,  one  essential  element  of  which  may  have 
been  tlie  reputation  of  the  "  D.  Jugla  "  gloves,  the  under- 
taking of  the  plaintiffs  to  furnish  them  to  the  defendant  was 
plainly  made  dependent  upon  their  continuance  to  manu- 
facture them,  and  such  was  manifestly  the  qualification  of 
their  covenant  in  that  respect.  A  contrary  implication  could 
not  be  given  to  the  contract  consistently  with  its  terms. 
These  views  lead  to  the  conclusion  that  there  was  no  breach 
of  the  contract  on  the  part  of  the  plaintiffs,  and,  therefore,  no 
condition  precedent  on  their  part  was  unperformed  to  defeat 
the  effect,  as  an  account  stated,  of  the  statement  before  men- 
tioned acquiescently  adopted  by  the  defendant.  In  fact 
there  is  substantially  no  dispute  about  the  amount  due  the 
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plaintiffs  upon  the  assumption  that  there  was  neither  fraud 
or  breach  of  contract  on  theii^  part. 

And  it  may  be  added  that  there  was  no  motion  to  dismiss 
the  complaint,  nor  was  there  any  question  distinctly  raised 
by  exception  as  to  the  pleadings.  It  is,  therefore,  not  im- 
portant whether  the  action  should  have  been  upon  the  con- 
tract rather  than  solely  upon  the  alleged  account  stated, 
inasmuch  as  no  question  of  pleading  in  view  of  the  evidence 
was  raised,  and  as  the  facts  proved  warranted  recovery  of  the 
amount  for  which  the  judgment  was  directed.  None  of  the 
exceptions  seem  to  have  been  well  taken. 

The  judgment  should  be  affirmed. 

All  concur. 


Note  on  "  Accouifr  Stated." 

An  account  stated  is  an  admission  made  by  one  party  to  another  that 
the  accounts  between  them,  consisting  of  the  various  items  which  enter 
into  that  account,  are  as  there  stated.  Kingsley  v,  Melcher,  66  Hun,  547. 
From  the  necessities  of  the  law  merchant,  it  has  become  a  part  of  the  law 
that  after  a  lapse  of  time  such  an  account  and  such  an  admission  shall  be 
conclusive  between  the  parties,  unless  impeached  because  of  fraud  or  mis- 
take in  reference  to  some  of  the  it«ms  contained  in  the  accoimt.  Id.  And 
by  the  statute  of  limitations,  such  an  admission  becomes  absolute  between 
the  parties  after  the  lapse  of  ten  years  unless  tainted  by  fraud,  and  even 
then  it  becomes  conclusive  unless  attacked  within  a  certain  period  after 
the  discovery  of  the  fraud.    Id. 

It  is  a  well  established  principle  that  an  account  stated  becomes  stated 
as  to  all  matters  properly  included  in  it.  Id.  It  becomes  a  stated  admis- 
sion in  writing  to  the  effect  that  the  account  correctly  states  all  the  items 
of  account  between  the  parties,  and  hence  it  is  not  only  stated  as  to  the 
balance,  but  stated  as  to  the  items.    Id. 

When  an  account  becomes  so  stated  that  it  cannot  be  impeached  upon 
any  other  ground  than  that  of  fraud,  it  then  attains  the  same  dignity  as  a 
judicial  decree  in  respect  to  that  account.    Id. 

It  is  true  that  an  account  stated  is  prima  facie  evidence,  and  will  be 
deemed  conclusive  between  the  parties  unless  some  fraud,  mistake,  omis- 
sion or  inaccuracy  is  shown.  Frankel  v,  Wathen,  58  Hun,  543.  But  the 
converse  of  the  rule  is  equally  well  established,  namely,  that  if  fraud  be 
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shown,  the  account  loses  its  conclusive  character  and  is  subject  to  re- 
examination and  a  contest.    Id. 

In  stating  an  account,  two  things  aife  necessary:  (1.)  That  there  is  a 
mutual  examination  of  the  claims  of  each  other  by  the  parties;  and  (2.) 
That  there  b  a  mutual  agreement  between  them,  as  to  the  correctness  of 
the  allowance  and  disallowance  of  the  respective  claims,  and  the  balance, 
as  it  is  struck  upon  the  final  adjustment  of  the  whole  account  and  demands 
on  both  sides.  Lockwood  v.  Thome,  18  N.  Y.  285.  The  minds  of  the 
parties  must  meet  upon  the  allowance  of  each  item  or  claim  allowed,  and 
upon  the  disallowance  of  each  item  or  claim  rejected.  They  must  mutually 
concur  upon  the  final  adjustment.  Nothing  short  of  this  in  substance  will 
fix  and  adjust  their  respective  demands  as  an  account  stated.    Id. 

But  in  proving  an  account  stated,  it  is  not  necessary  to  show  an  express 
examination  of  the  respective  demands  or  claims  of  the  parties,  or  an  ex- 
press agreement  to  the  final  adjustment.  All  this  may  be  implied  from 
circumstances.  Id.  If  the  account  is  rendered  by  one  party,  and  the 
other  party,  upon  examining  it,  makes  no  objection,  an  inference  may 
Intimately  be  drawn  that  he  is  satisfied  with  it  as  rendered.  Id.  So, 
also,  if  the  account  is  made  out  by  one  party  and  transmitted  to  the  other 
party  by  mail,  and  the  latter  omits  to  communicate  objections  to  the  former 
party,  within  a  reasonable  time,  an  inference  may  be  drawn  that  he  is  sat- 
isfied with  it.  Id.  Such  omission  to  object  is  legitimate  evidence  in  prov- 
ing an  account  stated.  There  is  no  arbitrary  rule  of  law  which  renders  an 
omission  to  object  in  a  given  time  equivalent  to  an  express  agreement  or 
consent  to  the  correctness  of  the  account  rendered.  Id.  But  it  is  merely 
competent  evidence,  subject  to  be  rebutted  by  circumstances  from  which 
counter  inferences  may  be  drawn.  Thus,  if  it  appears  that  the  party,  to 
whom  the  account  is  rendered,  is  absent  from  home,  that  of  itself  accounts 
for  the  omission,  and  no  inference  can  be  drawn  that  he  is  satisfied  with 
the  account.  Id.  So,  other  circumstances  may  be  shown,  whicli  will 
satisfactorily  account  for  the  omission  to  object  in  a  given  time.  If  one 
party  receiving  such  accoimt  lives  at  some  distance  from  the  other  party, 
and  is  exi)ecting  to  see  him  within  a  few  days,  this  may  satisfactorily  ac- 
count for  omitting  to  transmit  immediately  his  objections  by  mail.  Id. 
Again,  the  expected  meeting  of  the  parties  may  be  prevented  or  delayed 
by  some  unforeseen  casualty,  which  may  extend  it  from  a  few  days  to  as 
many  weeks,  even  months,  and  thus  what,  in  the  absence  of  knowledge  of 
all  the  circumstances,  may  appear  a  very  extraordinary  and  unreasonable 
delay,  will  be  satisfactorily  accounted  for,  with  such  knowledge.    Id. 

So,  the  natural  inference  to  be  drawn  from  an  omission  to  make  objec- 
tion, may  be  rebutted  by  proof  of  the  course  of  dealing  between  the  par- 
ties, or  of  some  understanding  between  them  that  no  technical  default 
should  be  insisted  upon.  Id.  As  the  omission  to  object  to  the  account 
rendered  raises  merely  an  inference  that  the  party  is  satisfied  with  it,  and 
that  he  means  to  have  his  silence  understood  as  an  ex]>ression  of  his  con- 
currence therewith,  any  circumstances,  calculated  to  rebut  such  inferences 
or  to  raise  counter  inferences,  are  clearly  competent  evidence  to  be  sub- 
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mitted  to  the  jury,  in  order  that,  with  a  knowledge  of  all  the  circumstances 
of  the  case,  they  may  form  their  conclusion  as  to  the  actual  intention  of 
the  parties.     Id.  ^ 

As  the  minds  of  both  parties  are  supixwed  to  meet  and  concur,  it  must 
necessarily  be  competent  to  show  how  the  party  rendering  the  account  un- 
derstood the  transaction.  Id.  If  the  evidence  shows  clearly  that  he  did 
not  understand  that  there  had  been  any  actual  adjustment  of  their  respect- 
ive demands  between  them,  it  would  be  strange  if  the  courts  should  disre- 
gard the  understanding  of  the  parties  themselves,  and  decree  an  adjustment 
between  them  contrary  to  their  own  understanding  in  the  matter.    Id. 

An  account  stated  or  settled  is  a  mere  admission  that  the  account  is  cor- 
rect. Id.  It  is  not  an  estoppel.  The  account  is  still  open  to  impeach- 
ment for  mistakes  or  errors.  Its  effect  is  to  establish,  prima  facie^  the 
accuracy  of  the  items  without  other  proof.  The  party  seeking  to  impeach 
it  is  bound  to  show  affirmatively  the  mistake  or  error  assigned.  Id.  The 
force  of  the  admission,  and  the  strength  of  the  evidence  which  will  be 
necessary  to  overcome  it,  will  depend  upon  the  circumstances  of  the  case. 
Id.  An  account  stated,  which  is  shown  to  have  been  examined  by  both 
parties,  and  expressly  assented  to  or  signed  by  them,  will  afford  stronger 
evidence  of  the  correctness  of  the  items  than  though  it  merely  appeared 
that  it  had  been  delivered  ts  the  party,  or  sent  by  mail,  and  acquiesced  in 
for  a  sufficient  length  of  time  to  entitle  it  to  be  considered  as  an  account 
stated.    Id. 

So,  too,  an  account  settled,  that  is,  when  the  balance  it  exhibits  has 
been  paid  or  adjusted  between  the  parties,  is  stronger  evidence  and  re- 
quires more  proof  to  overcome  it  than  a  mere  account  stated.  Id.  But  the 
parties  are  never  precluded  from  giving  evidence  to  impeach  the  account, 
unless  the  case  is  brought  within  the  principles  of  an  estoppel  in  pais^  or 
of  an  obligatory  agreement  between  the  parties;  as  for  instance  where, 
upon  a  settlement,  mutual  compromises  are  made.    Id. 

An  account  rendered  is  not  conclusive  against  either  party  to  it,  but 
may  be  impeached  or  corrected,  within  a  reasonable  time  after  its  rendition 
or  receipt.  Champion  v.  Joslyn,  44  N.  Y.  053.  If  the  balance  claimed  is 
actually  pai<i,  the  account  will  still  be  open  to  correction  in  the  same  man- 
ner.   Id. 

Evidence  of  the  reason  why  certain  items  do  not  appear  in  an  account 
rendered  is  immaterial.  Id.  The  party  may  show  the  fact  that  such  items 
exist,  notwithstanding  their  omission  from  his  accoimt.  fie  is  confined  to 
the  facts,  and  his  reasons  or  motives  for  the  omission  are  of  no  importance. 
Id. 

It  takes  two  parties  to  make  an  account  stated,  the  debtor  and  creditor. 
Stenton  v.  Jerome,  54  N.  Y.  480.  There  must  be  a  mutual  agreement 
between  them  as  to  the  allowance  and  disallowaiice  of  the  respective  claims, 
and  as  to  the  balance  as  it  is  struck  upon  the  final  adjustment  of  the 
whole  account  and  demands  of  both  sides.  Id.  Their  minds  must  meet  as 
in  makinc^  other  afiT**ftment«,  and  they  must  both  assent  to  the  account 
and  the  balance  as  correct.    But  this  agreement  and  assent  need  not  be 
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direct  and  express,  but  may  be  implied  from  circumstances.  Id.  If  one 
party  presents  his  accoimt  to  the  other  and  the  latter  makes  no  objection, 
it  may  well  be  inferred  that  he  is  satisfied  with  and  assents  to  it  as  correct. 
Id.  If  an  account  is  made  up  and  transmitted  by  one  to  the  other  party 
by  mail,  and  the  latter  keeps  it  for  some  considerable  time  without  making 
any  objection,  he  is  held  to  have  acquiesced  in  it.  Id.  But  in  all  cases, 
there  must  be  proof,  in  some  form,  of  an  express  or  implied  assent  to  the 
account  rendered  by  one  to  the  other  party,  before  the  latter  can  be  held 
to  be  BO  far  concluded  that  he  can  impeach  it  only  for  fraud  or  mistake. 
Id.;  Lockwood  r.  Thome,  11  N.  Y.  170  ;  S.  C.  18  Id.  290. 

An  account  stated  is  an  admission  of  the  correctness  of  the  account. 
Quincey  v.  White,  63  N.  Y.  870.  The  weight  of  this  kind  of  admission 
depends  upon  circumstances.  If  both  parties  i)er8onally  examine  an  ac^ 
count  and  assent  to  its  correctness,  it  furnishes  yery  clear  evidence  of  the 
fact.  Id.  If  an  account  is  delivered  to  a  party,  and  he  makes  no  objection 
to  it  for  a  period  sufficient  to  enable  him  to  do  so,  it  may  be  inferred  that 
he  assented  to  its  correctness,  and  it  would  prima  facie  prove  the  account. 
Id.  The  rule  is  not  an  arbitrary  or  artificial  one.  It  is  based  upon  the 
ordinary  conduct  of  men  in  protecting  their  interests.  If  a  charge  is  made 
against  a  person,  or  an  assertion  of  Indebtedness  imder  such  circumstances 
that  if  not  true  such  person  would  naturally  deny  it,  the  inference  may  be 
drawn  that,  by  not  denying,  he  assented  to  it.  Id.  This  species  of  proof, 
that  is,  an  inference  from  silence,  is,  of  course,  far  from  conclusive,  and  not 
always  very  satisfactory,  but  it  is  sufficient  often,  in  the  absence  of  contra- 
dictory evidence,  to  establish  the  facts  sought  to  be  proved.  Id.  But 
there  must  be  enough  shown  to  justify  an  inference  of  consent  in  order  to 
make  it  pHm a  fac ie  proof.    Id. 

When,  for  some  independent  reason,  a  person  disclaims  all  liability,  he 
is  not  boiuid  to  examine  the  items,  or  be  taken  to  have  assented  to  them, 
if  he  does  not  object.  Id.  In  such  a  case,  he  puts  himself  upon  higher 
ground.  He  says,  in  efFect,  I  have  nothing  to  do  with  this  account,  and  I 
deny  all  liability  for  anything.  If  he  fail  j  in  maintaining  the  position  he  has 
assumed,  it  cannot  be  said  that  he  admitted  the  correctness  of  all  the  items, 
for  the  simple  reason  that  his  silence  as  to  them  is  not  inconsistent  with 
his  subsequent  denial.  Id. 

A  liability  cannot  be  created  by  rendering  a  plain  statement  of  account 
when  in  fact  no  debt  exists.  Austin  r.  Wilson,  33  St.  Rep.  508.  The  :  u- 
thorities  say  that  it  takes  two  parties  to  make  an  account  stated  ;  a  debtor 
and  a  creditor.    Id.  ;  Stenton  v.  Jerome,  ante. 

In  Yolkening  9.  De  Graal,  81  N.  Y.  268,  the  court  said  :  *'  The  emphatic 
words  of  account  upon  an  account  stated  were,  in  former  days,  i^ixfmul 
eamputaasent,  that  they,  the  plaintiff  and  defendant,  accounted  together  ; 
and  the  count  went  on  to  say  that  on  such  accounting  the  defendant  was 
found  in  arrears  and  indebted  to  the  plaintiff  in  a  sum  named,  and  being  so 
found  in  arrear,  he  undertook  and  promised  to  pay  the  same  to  the  plaint- 
iff." No  case  can  be  found,  where  liability  has  been  decreed  upon  an  ac- 
count stated  where  a  basis  for  its  rendition  did  not  in  the  beginning  exist. 
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Austin  V.  Wilson,  ante.  It  is  true  that  the  evidence  to  support  an  account, 
stated  may  he  found  in  circumstances  from  which  an  assent  will  be  in- 
ferred ;  as  when  one  party  presents  his  account  to  the  other  which  the 
latter  retains,  making  no  objection,  an  inference  may  arise  that  the  party 
is  satisfied  and  gives  assent  to  its  correctness.  The  more  numerous  the 
statements  sent  and  the  longer  the  lapse  of  time  without  objection,  the 
stronger  becomes  the  inference.  Id.  ;  Lockwood  v.  Thome,  11  N.  Y.  ITS. 
This,  however,  is  but  an  inference.  It  may  be  explained  or  rebutted  by 
proof  of  other  circumstances.  As  the  basis  of  liability  is  the  supposed 
meeting  of  the  minds  of  the  parties  upon  the  correctness  of  the  account,  so 
any  circumstance  which  tends  to  legitimately  throw  light  upon  that  question 
is  competent  to  rebut  such  inference.  Austin  v.  Wilson,  ante  ;  Lockwood 
0.  Thome,  18  N.  T.  285  ;  Samson  v.  Freedman,  1  Sil.  (Ct.  of  App.),  128. 
Where  the  defendant  succeeds  in  establishing  that  there  was  no  account 
upon  which  he  is  liable,  the  inference  arising  from  the  retention  of  the 
account  is  completely  overthrown.  In  such  case,  nothing  exists  upon 
which  an  account  can  be  stated.  Austin  v.  Wilson,  ante ;  Field  v. 
Knapp,  106  N.  Y.  87.  The  distinction  seems  to  be  that  an  account  stated 
only  determines  the  amount  of  the  debt  where  a  liability  exists.  1\  cannot 
be  made  the  instrument  to  per  ae  create  a  liability  where  none  previously 
existed.    Austin  v.  Wilson,  ante. 

The  rendering  of  an  account  is  not  conclusive  and  ddbs  not  make  it  an 
account  stated.  Guernsey  v,  Rexford,  08  N.  Y.  631.  An  omission  to  ob- 
ject only  raises  a  presumption  which  may  be  rebutted  by  proof  of  any  cii^ 
cumstances  to  a  contra^  conclusion.    Id. ;  Lockwood  v.  Thome,  ante. 

An  account  stated  is  an  account  balanced  and  rendered,  with  an  assent 
to  the  balance  express  or  implied.  Volkening  t.  De  Graaf,  ante.  The 
demand  is  essentially  the  same  as  though  a  promissory  note  had  been 
given  for  the  balance.  Id.  An  account  closed  is  not  an  account  stated. 
There  must  be  an  assent  by  the  party  to  be  charged,  either  express  or 
fairly  implied.    Id.  ;  Stenton  r.  Jerome,  ante. 

An  account  of  sale  of  goods,  which  consists  of  few  items,  and  upon  which 
after  its  receipt  payments  have  been  made  by  the  purchaser,  is  an  account 
stated,  and  the  law  raises  from  such  facts  an  implied  agreement  to  the 
correctness  of  the  account.  Samson  v.  Freedman,  ante;  Lockwood  v. 
Thome,  ante ;  Stenton  v.  Jerome,  ante  ;  Quincey  r.  White,  ante;  Young 
«.  Hill,  67  N.  Y.  162;  Sharkey  v.  Mansfield,  90  Id.  227.  An  account 
thus  stated  is  not  conclusive  upon  either  party  but  is  simply  presump- 
tively correct,  and  may  be  impeached  for  any  error  induced  by  fraud  or 
mistake.  Samson  v.  Freedman,  ante.  By  suing  upon  an  account  stated, 
the  vendor  does  not  place  the  vendee  at  a  greater  disadvantage  than  he 
would  if  he  had  sued  him  upon  an  open  account  for  the  goods  sold,  claim- 
ing the  balance  due.  By  neither  form  of  action,  can  he  cut  off  the 
vendee's  counterclaim,  for  breach  of  warranty.    Id. 

A  statement  of  only  one  side  of  an  account,  and  that  the  side  to  the  credit 
of  the  defendant,  without  any  ascertainment  of,  or  allusion  to,  any  balance 
found  due  or  agreed  upon  between  the  pilrties,  falls  short  of  establishing  a 


JUGLA  V.  TROUTTET.  395 

Note  on  *'  Account  Stated.*^ 

cause  of  action,  on  an  account  stated,  against  the  defendant.  Pickard  o. 
Simson,  2  Sil.  (Sup.  Ot.),  468. 

To  make  out  an  account  stated,  a  party  is  only  required  to  show  that  the 
account  has  been  delivered  and  retained  without  objection,  or  to  show  such 
circumstances  as  justify  an  inference  of  assent  to  it.  Bottum  v.  Moore,  13 
Daly,  464. 

Accounts  rendered  monthly  for  four  years,  and  after  examination  re- 
tained without  objection,  constitute  accounts  stated,  and  can  only  be  opened 
and  investigated  upon  proof  of  fraud  or  mistake.  Manchester  Paper  Co. 
V.  Moore,  1  Sil.  (Ct.  of  App.),  868.     ^ 

Proof  that  monthly  statements  were  rendered  to  defendant, 'in  which  he 
was  named  as  debtor  and  to  which  no  objection  was  offered,  and  that  he 
afterwards  verbally  conceded  an  indebtedness  and  gave  his  due  bill,  is  suf- 
ficient evidence  of  an  account  stated.  Mackay  o.  Kalm,  44  St.  Rep.  286, 
Bottum V.  Moore,  ante;  Manchester  P.  Co.  v.  Moore,  ante;  Horton  v. 
Brown,  102  N.  Y.  698. 

Where  an  account  showing  a  balance  is  duly  rendered,  the  person  receiving 
it  is  bound,  within  a  reasonable  time  thereafter,  to  examine  the  same  and 
object  thereto,  if  he  disputes  its  correctness.  Campbell  v.  Campbell,  40 
St.  Rep.  817.  If  he  acqidesces  in  the  account  rendered  without  exami- 
nation, or  omits  to  dispute  its  correctness  within  a  reasonable  time  after  its 
rendition,  he  is  bound  and  concluded  by  it,  imless  it  is  impeached  for 
fraud  or  mistake.  Id.  If  so  impeached,  the  burden  of  proving  such  fraud 
or  mistake  is  upon  him  who  alleges  it.  In  the  absence  of  proof  of  such 
fraud  or  mistake,  the  party  is  not  entitled  to  a  further  accoimting  concern- 
ing the  same  subject  matter.    Id. ;  Lockwood  v.  Thome,  ante. 

In  the  absence  of  actual  fraud,  where  an  account,  though  erroneous  has 
been  rendered  and  a  balance  struck,  and  the  parties  have  settled  their  dif- 
ferences, and  neither,  within  a  reasonable  time,  objects,  both  are  bound  by 
It.    Smith  9.  Ogilvie,  6  N.  Y.  Supp.  382. 

A  party  is  entitled  to  avoid  the  effect  of  an  account  stated  by  showing 
an  item  therein  to  have  been  the  result  of  mistake  on  his  part  as  to  its 
amount  and  extent.  Ract  v.  Duviard-Dime,  21  St.  Rep.  736;  Welsh  v. 
Ger.  A.  Bank,  73  N.  Y.  424;  Manchester  Paper  Co.  v.  Moore,  ante ; 
Samson  v.  Freedman,  ante  ;  Harley  v.  Eleventh  Ward  Bank,  76  K.  Y. 
618. 

An  account  stated  cann«t  be  used  for  the  double  purpose  of  proving  a 
partnership,  as  well  as  the  amount  of  the  claim.  Kemp  v.  Peck,  59  Hun, 
118.  All  the  cases  seem  to  proceed  on  the  theory  that,  if  the  account  is 
stated  between  the  proper  parties  to  it  and  assented  to,  or  retained  so  long 
that  the  assent  or  acquiescence  in  its  correctness  may  reasonably  be  inferred 
the  party  is  concluded,  in  the  absence  of  fraud,  from  denying  its  cor- 
rectness. Id.;  Lockwood  v.  Thome,  ante.  If  either  i>arty  attempts  to 
impeach  the  settlement  and  open  the  account  for  re-examination,  the 
burden  of  proof  rests  upon  him.  Towsley  v.  Denison,  45  Barb.  490.  But 
all  this  relates  to  the  correctness  of  the  account,  and  not  to  the  liability  of 
the  person  in  the  form  in  which  he  is  sued.    Id.    If  an  account  is  presented 
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to  one  person  charging  him  as  liable  with  another  person  as  his  partner, 
the  authorities  do  not  go  to  the  length  that  he  will  not  be  permitted  to  deny 
that  relationship  when  sued  upon  the  account.  Kemp  «.  Peck,  ante.  If 
the  proof  fails  to  establish  a  joint  liability,  the  party  to  whom  the  account 
was  presented,  will  not,  by  reason  of  its  retention  without  objection,  be 
solely  liable  on  it.    Id. 

Where  an  account  is  stated  and,  as  i>art  of  the  transaction,  an  express 
promise  is  given  to  pay  upon  a  condition,  that  excludes  the  implied  promise. 
Work  t.  Beach,  53  Hun,  7.  An  express  contract  to  do  a  thing  excludes  the 
idea  of  there  being  an  implied  contract.  For  example,  when  a  man  pur- 
chases goodd  and  nothing  is  said  about  prices  or  time  of  pa3^ent,  the  law 
implies  a  contract  to  pay  the  value  of  the  goods  upon  delivery.  If,  how- 
ever, the  purchaser  makes  an  express  promise  to  pay  in  thirty  days  after 
delivery,  the  implied  promise  to  pay  does  notarise.  Id.  If  there  has  been 
a  settlement  of  accounts,  and  simply  an  account  had  between  the  parties, 
an  implied  promise  to  pay  would  naturally  arise.  Id.  But  if,  in  connection 
with  the  settlement,  there  is  an  express  promise  upon  the  part  of  the  debtor 
to  pay  when  he  is  able,  this  is  the  condition  upon  which  he  consents  to  the 
account.  The  mere  fact  that  the  account  was  duly  admitted  to  be  correct 
by  him  does  not  deprive  him  of  the  condition  with  which  that  admission 
was  coupled.    Id. 

Where  an  action  is  brought  on  an  alleged  account  stated,  and  the  defend- 
ant denies  that  an  account  has  ever  been  stated  or  balance  found  due  from 
him,  or  that  payment  has  been  demanded,  the  question  as  to  whether  an 
account  had  been  stated,  is  properly  submitted  to  the  jury  as  a  question  of 
fact.  Bobbins  t.  Downey,  41  St.  Bep.  95.  Under  such  circumstances, 
it  is  not  a  question  of  law.  Id.  In  Lockwood  r.  Thome,  ante,  it  was 
merely  held  that  certain  undisputed  facts  rendered  it  a  question  of  law 
whether  an  account  has  been  stated  in  that  case.  But  it  is  different,  where 
the  question  as  to  whether  an  account  has  been  stated,  is  sharply  contested 
and  is  clearly  in  dispute. 

The  presentation  of  an  accoimt  to  a  debtor,  his  assent  to  its  correctness 
o:i  examination,  and  promise  to  pay  it,  render  it  an  account  stated.  Law- 
son  r.  Douglass,  43  St.  Bep.  356.  The  mere  proposal  to  extend  the  time  of 
payment,  not  accepted  or  acted  upon  by  the  other  party,  is  clearly  inoper- 
ativ(>  as  a  waiver  of  an  account  stated.  Neither  is  the  sale  which  is  after- 
wards made  of  the  items  entered  therein,  attended  with  such  effect.  Id. 
The  account  still  remains  a  stated  account,  subject  to  credit,  however,  for 
any  amounts  which  the  party  afterwards  realizes  from  the  sale  of  any  of 
such  items.    Id. 

In  Bobbins  r.  Downey,  45  St.  Bep.  270,  plaintiff  sold  goods  to  defendant 
and  accompanied  the  deliveries  with  itemized  statements  and  also  furnished 
monthly  statements.  They  finally  rendered  a  statement  of  the  balance  due. 
Defendant  retained  this  statement  and  promised  to  pay  the  amount  as 
stated  therein.  It  was  held  that  these  facts  furnished  ample  proof  of  an 
acrount  stated.  See  Manchester  P.  Co.  v.  Moore,  ante ;  Wiley  v.  Biigham, 
16  Hun,  106. 
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A  bare  statement  of  a  balance  due,  unaccompanied  by  any  account,  is 
incapable,  though  accepted,  of  constituting  an  account  stated.  Bobbins  r. 
Bowney,  ante.  The  rule  is  that,  if  a  fixed  and  certain  sum  is  admitted  to 
be  due,  for  which  an  action  will  lie,  it  will  be  evidence  to  support  a  count 
upon  an  account  stated.  Id.  It  suffices  to  prove  some  antecedent  debt  or 
demand  between  the  parties,  respecting  which  an  account  was  stated  and  a 
balance  struck.  Id.  The  charges  may  be  all  on  one  side,  and  an  account 
stated  may  consist  of  a  single  item.  Such  account  must  be  made  with 
knowledge,  or  opportunity  of  knowledge,  on  the  part  of  the  debtor,  of  all 
the  circumstances.  Id.  To  prove  an  account  stated,  it  is  not  always 
necessary  to  show  actual  examination  and  assent.  A  promissory  note  is 
evidence  of  an  account  stated  in  an  action  by  the  payee  against  the  maker. 
Id. 

Where  an  account  has  been  stated  between  parties,  and  a  balance  ascer- 
tained to  be  due  from  one  of  them  to  the  other,  the  law  implies  a  promise 
by  the  debtor  to  pay  on  request.  Any  subsequent  promise  by  him 
differing  in  its  nature  therefrom  is  nudum  pactum  unless  made  upon  a  new 
consideration.  But  to  sustain  an  action  on  an  account  stated,  it  is  not 
necessary  that  there  should  be  an  unconditional  promise  to  pay.    Id. 

A  party,  against  whom  an  accoimt  is  claimed  to  have  been  stated.  Is 
entitled  to  a  copy  of  such  account  on  demand,  and,  upon  refusal,  the  other 
party  may  be  precluded  from  giving  evidence  thereof.  Sanchez  v.  Dickin- 
son, 47  St.  Rep.  203.  If  there  is  any  account  of  which  a  party  is  entitled 
to  a  copy,  it  is  an  account  which  is  claimed  to  have  stated  a<^ainst  him.  It 
is  just  as  necessary  for  him  to  know  what  is  contained  in  such  an  account 
as  in  an  account  upon  which  a  balance  is  claimed  against  him.    Id. 

In  an  action  to  open  an  account  and  readjust  the  balance,  the  account  is 
open  to  any  objection  by  the  defendant.  Young  v.  Hill,  ante.  He  can 
show  any  mistake,  fraud  or  error,  or  that  any  item  is  improperly  in  the 
account,  leading  to  a  result  and  a  balance  which  courts  of  equity  regard  as 
iniquitous  and  oppressive.  Id.  Where  the  account  is,  to  all  intents  and 
for  all  purposes,  as  to  all  matters  properly  included  in  it,  a  stated  account, 
it  can  be  opened  only  upon  allegations  of  specific  error.  Id.  A  settled 
account  Is  prima  facie  evidence,  and  will  be  deemed  conclusive  between 
the  parties,  unless  some  fraud,  mistake,  omission  or  inaccuracy  is  shown. 
An  exception  is  recognized  when  the  parties  are  not  upon  equal  terms.  In 
such  case,  the  court  of  equity  may  wholly  disregard  it.  Id.  An  account 
will  not,  in  the  absence  of  fraud,  be  opened  ordinarily  upon  a  general  charge 
of  inaccuracy,  but  the  specific  errors  must  be  alleged.  Id.  It  is  open  to  the 
defendant  to  falsify  the  account  by  showing  that  a  wrong  charge  is  included 
in  it.  A  stipulation  that  the  settlement  of  the  accounts  is  subject  to  the 
correction  of  errors  and  omissions  which  may  hereafter  be  found  therein, 
does  not  render  it  any  the  less  a  settled  account  and  subject  to  all  the  rules 
applicable  to  stated  accounts. 

Such  right  is  implied  in  every  stated  account,  and  in  every  settlement  of 
commercial  transactions.    Id. 

The  acceptance  and  retention  of  an  account  without  objection,  though 
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tending  to  establish  an  admission  of  its  correctness,  is  not  conclnsive. 
Sharkey  v.  Mansfield,  ante.  It  may  be  met  by  a  proof  of  mistake  undis- 
covered while  the  account  was  so  retained.  In  such  case,  the  question  be- 
comes one  of  fact  for  a  jury.    Id. 

In  Knickerbocker  o.  Gould,  115  N.  Y.  533,  stock  brokers  who  were  doin^ 
business  in  New  York  city,  mailed  to  defendant,  their  customer,  a  formal 
statement  of  their  account  against  him  of  stock  transactions.  In  this  state- 
ment the  defendant  was  debited  with  a  previous  balance  appearing  in  a  former 
statement  sent  to  him,  and  interest  thereon  to  date,  and  with  commissions 
and  other  expenses  of  the  sale  of  certain  stock.  He  was  credited  with  the 
proceeds  of  the  sale.  The  statement  showed  a  balance  of  $1,722.80  due 
plaintiffs.  The  account  was  inclosed  in  a  letter  in  which  the  plaintiffs 
wrote  that,  unless  the  balance  was  paid  by  a  certain  date,  they  would  bring 
suit  for  the  same.  The  defendant  did  not  respond  to  this  letter.  The 
plaintiffs,  subsequent  to  the  specified  date,  commenced  an  action.  And  it 
was  held  that  the  defendant  must  be  deemed  to  have  assented  to  the  accuracy 
of  the  account,  and  that  it  became  a  stated  account.  See  Lockwood  v. 
Thome,  ante;  Champion  d.  Joslyn,  ante;  Stenton  v,  Jerome,  ante  ;  Quincey 
u.  White,  ante ;  Guernsey  v,  Rexford,  ante. 

In  Beach  v.  Kidder,  28  St.  Rep.  590,  an  action  was  brought  by  the  plaint- 
iff, who  alleged  that  the  defendants  as  stock-brokers  brought  and  sold  stock 
for  him  on  his  orders  and  that  they  did  not  obey  instructions.  The  brokers 
had  sent  him  monthly  statements  of  dealings  which  he  had  acknowledged 
as  examined  and  correct,  and  which  he  had  thereafter  retained.  It  was 
held  that  the  statements  had  the  force  of  accounts  stated  and  were  binding 
upon  plaintiff,  unless  he  could  show  some  fraud  or  mistake  which  would 
destroy  the  presumption  of  their  accuracy.  That  the  plaintiff  was  deceived 
and  misled,  and  approved  of  the  account  by  a  mistake  on  his  part,  is  no 
defense.  Id.;  Lockwood  v.  Thome,  ante;  Murphy  v.  Ross,  7  St.  Rep. 
182;  Knickerbockers.  Grould,  ante. 

In  Vernon  v.  Simmons,  15  Daly,  39i),  the  plaintiff  sent  to  the  defendant 
two  accounts,  one  for  money  laid  out,  showing  a  balance  of  $293.13,  and 
the  other  for  services,  amounting  to  $500,  inclosed  in  a  letter  demanding 
payment  of' these  sums.  The  defendant  retained  the  accounts  without 
objection  or  making  any  reply.  Subsequently,  on  meeting  plaintiff,  he 
acknowledged  the  receipt  of  the  letter,  and  said  that  he  had  no  money  to 
settle  the  account  but  would  pay  it  as  soon  as  he  could.  And  it  was  held 
that  this  proof  was  sufficient  to  sustain  an  action  upon  an  account  state<l. 

In  Jugla  r.  Trouttet,  120  N.  Y.  21,  the  plaintiffs  who  were  manufacturers 
of  gloves,  and  carried  on  a  store  for  the  sale  of  their  gloves  in  the  city  of 
New  York  sold  to  defendant  the  stock  and  goodwill  of  their  New  York  busi- 
ness, for  a  sum  specified,  to  be  paid  in  monthly  installments.  The  plaint- 
iffs agreed  to  sell  to  defendant  the  gloves  manufactured  by  them  upon  terms 
as  favorable  as  to  any  other  pm-chaser.  They  further  agreed  that,  so  long 
as  defendant  should  continue  the  business,  they  would  not  sell  to  any  per- 
son other  than  defendant  in  the  United  States,  gloves  manufactured  by 
them.    The  defendant  agreed  that  he  would  not  purchase  gloves  of  the  same 
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grade  of  any  other  person  so  long  as  the  plaintiff  continued  to  manufacture. 
It  was  also  understood  that  certain  moneys  in  plaintiffs*  hands  should  be 
applied  on  the  installments  as  they  became  due,  and  that  any  remittance 
by  the  defendant  in  excess  of  sums  due  should  be  charged  on  account  of 
contract.  After  defendant  had  paid  a  little  more  than  one  half  of  the  pur- 
chase price,  and  before  any  part  of  the  remainder  was  due,  the  plaintiffs 
sent  him  a  statement  which  he  received  and  which  embraced  the  whole 
piux;hase  price  and  all  credits  for  payments  up  to  that  time,  and  showed 
the  amount  unpaid.  An  accompanying  letter  requested  defendant  to  ex- 
amine the  statement  and  let  them  know  if  it  agreed  with  his  books.  The 
statement  and  letter  were  received  by  defendant.  The  latter  afterwards 
saw  the  plaintiffs  and  promised  to  examine  the  statement  and  let  them 
know  if  there  were  any  mistakes  in  it.  He  never  made  any  objections 
thereto.  And  it  was  held  that  the  statement,  in  the  absence  of  evidence 
showing  mistakes  therein,  was  conclusive  upon  the  defendant  as  an  account 
stated,  as  to  the  amount  unpaid  at  the  time  it  was  rendered.  The  fact  that 
the  balance,  as  represented  by  the  account,  was  not  then  payable,  would 
not  alone  deny  to  the  statement  the  character  of  an  account  stated.  Id. 
There  may  have  been  an  effectual  adoption  by  acqxdescence,  of  the  amount 
of  the  balance,  at  a  specified  time,  in  a  statement  embracing  the  imiwid 
purchase  money.  And  if  nothing  intervened  or  was  essential  on  the  part 
of  the  plaintiffs  to  perfect  their  right  to  payment  when  it  became  payable, 
no  reason  appears  why  it  may  not  have  been  treated  as  an  a<;count  stated. 
Id.  The  balance,  upon  an  account  stated,  has  relation  only  to  the  time  up 
to  which  it  is  made  and  rendered,  and  is  subject  to  correction  for  any  mis- 
take which  enters  into  its  production.  Id. ;  Lockwood  v,  Thome,  ante ; 
Young  V.  Hill,  ante ;  Samson  o.  Freedman,  ante. 

It  is  essential  to  an  account  stated,  that  the  party  to  be  charged  should, 
either  expressly  or  by  implication,  admit  the  correctness  of  the  account  as 
a  claim  against  him.  Stevens  v.  Ayres,  57  Hun,  51.  It  consists  not  in  a 
promise  to  pay,  but  in  an  admission  that  the  account  is  just  and  true.  Id. 
The  promise  is  of  no  effect  except  by  way  of  admission  tliat  the  debt  is  that 
of  the  promisor.  If  it  is  that  of  another  person,  such  a  promise  Is  without 
consideration  and  void  by  the  statute  of  frauds. 

In  Pickard  v.  Simson,  24  St.  Kep.  841,  the  question  was  presented 
whether  a  case  was  made  upon  a  cause  of  action  on  an  account  stated.  The 
plaintiff  testified  tliat,  while  defendant  was  acting  as  the  financial  agent  of 
a  company,  there  was  paid  to  him  a  certain  amount;  that,  when  the  com- 
mittee called  upon  him  relative  to  the  amount  received  and  paid  out  by  him, 
they  ^^  went  through  the  books,  and  he  gave  the  items  paid  out  for  the  com- 
pany, and  I  set  them  down  on  a  piece  of  paper.*'  He  did  not  say  that  the 
amount  claimed  to  be  due  was  ascertained  or  verified  from  the  books  as  the 
amount  received,  nor  that  that  or  any  other  sum  was  agreed  upon,  nor  that 
any  balance 'was  mentioned.  The  treasurer  corroborated  the  plaintiff  in  re- 
spect to  the  meeting  with  defendant,  and  further  that  "  at  the  meeting,  de- 
fendant produced  books  and  vouchers,"  shcfwlng  that  he  had  paid  out  a 
certain  sum.  And  it  was  held  that  the  evidence  was  insufftcient  to  establish 
a  cause  of  action  on  an  account  stated. 
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In  Aylesworth  v.  Gallagher,  22  St.  Rep.  605,  an  action  was  brought  to 
recover  a  balance  due  for  goods  sold  and  delivered.  The  defendant  had 
offered  to  pay  the  balance  if  the  plaintiff  would  credit  him  with  certain 
goods  returned.  The  plaintiff  rendered  an  account  giving  such  credit.  It 
was  held  that  such  offer  of  compromise  and  plaintiff's  acceptance  thereof 
constituted  an  account  stated. 

Where,  in  an  action  for  professional  services  rendered  to  the  superintend- 
ent of  the  insurance  department,  there  was  a  dispute  as  to  the  amoimt 
which  should  be  allowed,  and  the  employe  acceded  to  the  audit  of  the 
superintendent  and  agreed  to  take  a  specified  sum  therefor,  it  was  held  in 
Matter  of  SupH,  etc.,  21  St.  Rep.  77,  that  it  may  be  a  question  whether 
there  was  not  a  stating  of  an  account  between  the  parties;  and  that,  unless 
for  good  reasons,  neither  party  should  be  allowed  to  open  the  settlement. 

The  general  rule  doubtless  is  that  one,  who  receives  an  account  and  re- 
tains it  without  objection,  will  be  deemed  by  his  silence  to  have  acquiesced 
in  its  correctness,  and  that  it  will  become  presumptively  binding  upon  him. 
Burlingame  r.  Shelmire,  35  St.  Rep.  161.  This  presumption,  however,  is 
only  one  relating  to  the  evidence,  and  may  be  overcome  by  setting  up  fraud 
of  the  party  rendering  it,  or  the  mutual  mistake  of  the  parties.  Id. ;  Avery 
u.  Leach,  9  Hun,  106. 

The  cases  relating  to  this  subject  are  those  in  which  an  actual  account 
has  existed  between  the  parties.  Burlingame  v.  Shelmire,  ante.  But  in 
cases  where  the  prices  are  not  agreed  upon,  or  where  they  are  not  fixed  by 
the  market,  but  depend  solely  upon  personal  services,  the  value  of  which  is 
to  be  det<»rmined  by  the  principle  of  quantum  meruit^  the  general  rule  re- 
lating to  accounts  stated  does  not  necessarily  prevail.    Id. 

In  Williams  r.  Glenny,  10  N.  Y.  f380,  the  plaintiff  had  performed  services 
for  the  defendant  as  solicitor  and  proctor,  and  subsequently  rendered  a  biU 
thereof  to  the  defendant,  in  which  he  charged  the  gross  sum  of  $150. 
About  eight  months  thereafter,  he  brought  an  action  to  recover  the  value 
of  such  services  on  a  quantum  meruit^  and  proved  such  value  to  be  largely 
in  excess  of  the  sums  charged  in  the  bill  previously  rendered.  The  defend- 
ant, on  putting  in  evidence  the  bill  as  rendered  by  the  plaintiff,  contended 
that  the  same  was  conclusive  against  the  plaintiff,  and  that  the  recovery 
should  be  limited  to  the  sum  therein  claimed.  The  court  held  that  there 
was  no  estoppel  proved  to  preclude  evidence  of  the  actual  value  of  the 
«ervices. 

In  the  case  of  Harrison  v.  Byers,  18  Hun,  836,  an  architect  had  presented 
«  bill  for  services,  which  was  retained  sufficiently  long  by  the  other  party 
to  permit  the  principle  of  an  account  stated  to  be  applied,  provided  the 
nature  of  the  claim  was  one  to  which  it  was  applicable.  The  bill  was  not 
paid.  An  action  was  brought  for  a  much  larger  sum  than  was  claimed  in 
the  bill,  and  a  recovery  was  held  for  the  actual  value  of  such  services, 
which  was  considerably  more  than  the  amount  charged  in  t&e  bilL  The 
court  held  that  the  right  to  comi>ensation  was  still  open  to  be  controlled  by 
the  evidence  concerning  the  actual  value  of  the  services  rendered. 

In  Schuyler  v.  Ross,  87  St.  Rep.  806,  an  action  wu  brought  for  a  balanee 
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claimed  to  be  due  on  a  sale  of  goods.  After  the  goods  had  been  received, 
the  defendants  mailed  a  statement  thereof  to  plaintiff,  which  showed  a 
balance  in  the  latter' s  favor  and  also  a  check  for  the  amount  for  the  balance 
due  him.  The  plaintiff  retained  the  same  without  objection  and  used  the 
check.  It  was  held  that,  by  this  affirmative  action  on  his  part,  he  stopped 
himself  from  afterwards  claiming  that  the  payment  so  made  was  not  in  full 
of  the  account,  or  that  there  was  any  balance  due  to  him. 

In  Wood  Mower  &  Reaper  Co.  v.  Thayer,  50  Hun,  510,  an  action  was 
brought  upon  a  contract  made  by  a  manufacturing  company  to  deliver  to 
an  agent  machines  made  by  it,  to  be  paid  for  by  him  at  a  fixed  price  and 
a  commission  to  be  retained  by  him.  The  defendant,  by  his  answer,  ad- 
mitted his  agreement  but  denied  that  the  plaintiff  had  performed  the  con- 
tract on  his  iMurt.  He  alleged  that  the  plaintiff  had  delivered  imperfectly 
constructed  machines,  and  machines  unsuitable  for  tlie  purpose  for  which 
they  were  manufactured,  and  that  he  had,  by  reason  thereof,  sustained 
damages.  An  exhibit  containing  a  statement  of  the  account  between  the 
parties  had  been  previously  rendered  by  the  defendant  to  the  plaintiff.  To 
this  exhibit  the  plaintiff  made  no  objection  till  about  the  time  of  the  com- 
mencement of  the  action,  except  with  reference  to  commissions.  In  the 
accounts  rendered  no  claim  was  stated  for  commissions  upon  rescinded  or 
lost  sales,  but  there  were  charges  for  commissions  upon  certain  freights 
IMdd  by  defendant  and  upon  insiurance  collected.  It  was  held  that  the 
account  rendered  was  some  evidence  that  the  defendant  had  no  charge  for 
commission  lost  because  of  the  defective  machines,  but  that  it  did  not  con- 
clude him;  that  it  was  open  for  correction  by  the  defendant,  especially 
when  any  of  its  items  were  challenged  by  the  plaintiff.  See  Young  r.  Hill, 
ante. 

In  Stenton  v.  Jerome,  ante^  the  defendants  purchased  certain  stock  for 
plaintiff  under  an  agreement  by  which  he  was  to  furnish,  and  keep  good, 
a  specified  margin  as  security.  In  event  of  non-compliance  with  such 
demand,  the  defendants  were  authorized  to  close  the  account  by  purchase 
or  sale,  at  public  or  private  sale,  without  notice.  They  sold  these  stocks 
without  notice.  Plaintiff*  s  margin  at  the  time  was  reduced  below  the 
amount  required,  but  no  call  or  demand  for  further  security  was  made,  nor 
was  there  any  tender  of  the  certificates  and  demand  of  payment  therefor. 
After  such  sale,  defendants  made  up  and  presented  to  plaintiff  an  account, 
crediting  the  stock  at  the  prices  for  which  they  were  sold  and  showing  a 
balance  due  them  which  they  demanded.  Plaintiff  complained  of  the  sale. 
Upon  defendants  threatening  to  sell  other  securities  they  held  belonging 
to  her,  which  she  needed  for  use,  she  paid  the  account.  It  was  held  that 
this  was  not  an  assent  or  acquiescence  in  the  account  or  sale. 

In  Field  v.  Knapp,  108  K.  Y.  87,  the  plaintiff  presented,  on  the  trial,  an 
account  which  was  headed  as  follows:  **  Mrs.  F.  L.  Field.  In  Account 
with  R.  M.  Enapp,  76  Broad  Street,*'  and  upon  that  account  the  balance 
claimed  by  her  appeared  to  be  due.  How  that  account  came  into  her  pos- 
session, or,  if  sent  to  her,  why  it  was  sent  to  her,  did  not  appear.  A  wit- 
iiiess  called  by  her  testified  that  she  placed  the  account  in  his  hands:  that 
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he  took  it  to  the  defendant  and  requested  him  to  pay  the  balance;  that  the 
defendant  acknowledged  it  to  be  correct,  but  Btated  that  he  could  not  pay 
it  then  and  requested  him  to  tell  plaintitTs  husband  to  come  and  see  him 
and  he  would  try  and  fix  it  up  in  some  way  with  him.  The  witness 
further  testified  that  he  called  upon  the  defendant  a  second  time  and  asked 
him  for  the  balance  due  upon  the  account,  and  that  he  again  acknowledged 
that  the  account  was  correct.  It  was  held  that  this  evidence  was  sufficient 
prima  facie  to  establish  the  plaintifiTs  allegation  of  an  account  stated. 
The  plaindif  accepted  the  account  and  agreed  to  it  as  correct.  When  it  was 
presented  to  the  defendant,  the  evidence  tended  to  show  that  he  agreed  to 
pay  it.  Thus  it  could  be  inferred  that  he  acknowledged  that  the  balance 
appearing  to  be  due  upon  the  accoimt  was  correct.  The  account  itself 
furnished  prima  facie  evidence  of  speculative  dealing  between  the  plaintiff 
and  defendant  out  of  which  the  account  grew. 

In  Holler  v.  Apa,  43  St.  Rep.  529,  the  plaintiffs  and  defendant  entered 
into  an  agreement  of  partnership  as  general  builders  and  contractors.  The 
agreement  was  never  acted  upon.  The  defendant  as  to  the  buildings  in 
question  took  the  contract  himself  and  set  the  plaintiffs  to  work  thereon* 
He  received  the  i>a3rment  and  made  disbursements  without  consulting 
them.  Upon  complaint  being  made  by  the  owners,  he  discharged  the 
plaintiffs  and  set  other  men  at  work  in  their  places.  The  evidence  shows 
that  a  bill  for  the  work  was  made  out  at  defendant's  request  after  the 
plaintiffs  quit  work.  The  defendant  had  it  in  his  possession  for  some 
time.  He  then  wrote  on  it  in  German  the  word  translated  ^*  balance  '*  or 
**  rest*'  opposite  the  figures  $328.25.  Of  this  balance  he  afterwards  paid 
$28.  His  counsel  on  the  trial  admitted  that  the  bill  was  correct  as  to  the 
time.  The  proof  showed  that  the  amount  charged  for  days'  work  was  cor- 
rect, as  well  as  the  debits  and  credits  given.  It  was  hcdd  that  a  finding 
that  there  was  an  account  stated  was  correct. 


READ  V.  BANK  OF  ATTICA.  403 


opinion  of  the  Court,  by  PabKeb,  J. 


John  J.  P.  Read,  Respondent,  v.  The  Baitk  of  Attioa, 

Appellant. 

Court  nf  Appeals^  April  14,  1801. 

Reversing  65  Hnn,  154. 

EMence*  Parol, — ^In  an  action  on  a  certificate  of  deposit,  which  contained 
no  provision  for  the  payment  of  interest,  testimony  of  an  oral  agree- 
ment made  by  the  bank,  at  the  time  of  the  deposit,  to  pay  interest  is 
incompetent. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court,  in  the  fifth  judicial  department,  entered  on  an  order 
affirming  a  judgment  of  the  court  at  circuit. 

Mar%hally  Clinton  Jb  Wilson^  for  appellant. 

0.  0.  Cottle^  for  respondent. 

Paickeb,  J. — We  agree  with  the  court  below  in  all  respects 
save  one.  The  admission  of  parol  testimony  tending  to 
show  an  agreement  by  the  defendant  to  pay  interest  was 
error,  because  its  purpose  was  to  vary  the  terms  of  the  certifi- 
cate of  deposit,  which  was  as  follows : 

*♦  $4,152.64.  Bank  op  Attica,  State  of  New  ) 

York,  Buffalo,  March  25, 1879.  J 

"  J.  J.  P.  Read  has  deposited  in  this  bank  forty-one  hun- 
dred and  fifty-two  64-100  dollars,  payable  to  the  order  of  J. 
J.  P.  Read  on  return  of  this  certificate. 
**  W.  K.  Allen,  Cashier.  J.  W.  Smith,  Teller:* 

Had  the  plaintiff  after  receiving  the  certificate  made  a 
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demand  for  payment,  and  the  defendants  in  order  to  secure 
the  use  of  the  money  for  a  longer  period  had  promised  to 
pay  interest  thereon,  the  plaintiff  consenting,  it  is  not  ques- 
tioned but  such  agreement  could  have  been  proven  and  en- 
forced. But  we  do  not  understand  the  record  before  us  to 
present  such  a  situation. 

On  the  contrary,  the  writing  and  the  alleged  oral  agree- 
ment appear  to  have  constituted  one  transaction.  The  testi- 
mony on  that  subject  is  as  follows:  The  plaintiff  testified 
that  after  the  certificate  had  been  handed  to  him  by  Allen 
(the  cashier)  he  had  a  conyersation  as  to  the  bank  paying 
interest  on  the  deposit.  Allen  told  him  the  deposit  would 
bear  three  per  cent,  interest  if  left  for  any  length  of  time. 
Defendant's  cashier  testified  on  direct  examination  that 
after  the  certificate  of  deposit  was  made  out  and  delivered 
he  had  some  conversation  with  plaintiff  in  regard  to  the  in- 
terest; the  understanding  was  that  the  certificate  should 
bear  interest  at  three  per  cent.  On  cross-examination  he 
was  asked :  **  Are  you  in  the  habit  of  making  a  private 
arrangement  that  certificates  should  bear  interest  and  not 
note  it  in  the  certificate?"  He  answered:  "No,  sir;  my 
intention  was  to  have  written  in  there  the  rate  of  interest 
that  we  agreed  to  allow  him.  The  conversation  was  this ; 
when  I  handed  him  the  certificate  he  says,  You  are  to  allow 
me  interest  on  this,  are  you  ?  I  said.  You  are  a  man  pretty 
flush  in  money  and  you  ought  not  to  ask  interest  of  us. 
Well,  he  says,  I  can't  afford  to  leave  it  without  something. 
Well,  I  said,  will  three  per  cent  do  you  ?  Yes.  Then  a 
customer  came  and  spoke  to  me  and  drew  my  attention  away 
and  Mr.  Read  walked  out.  This  conversation  occurred  at 
the  time  I  handed  the  certificate  to  liim." 

What  was  said  then  respecting  the  payment  of  interest  oc- 
curred at  the  moment  of  delivering  the  certificate.  And  the 
terms  of  commercial  paper  cannot  be  varied  by  oral  agree- 
ments forming  part  of  the  same  transaction.  Without  that 
evidence  the  plaintiff  could  not  have  recovered  interest. 
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The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event,  unless  the  plaintiff  within 
thirty  days  stipulates  to  modify  the  judgment  by  deducting 
the  interest  recovered  amounting  to  fl,845.54,  in  which 
event  the  judgment  as  so  modified  is  afiOrmed,  with  costs  of 
this  court  to  the  appellant. 

All  concur. 


JuLitrs  Eayseb,  Appellant,  t;.  Anna  M.  Abnold  et  al.j 

Respondent. 

Court  qf  Appeals,  April  14,  1891. 
Affinning  48  Hun^  620,  mem. 

Contract,  Specific  performance. — The  comt  will  not  comi>el  parties  to 
sign  a  writing  so  incomplete  and  indefinite  as  to  be  incapable  of  en- 
forcement when  signed. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  in  the  first  judicial  department,  affirming  a 
judgment  entered  upon  the  decision  of  the  court  at  special 
term. 

Action  to  compel  a  specific  performance  of  an  oral  agree- 
ment to  execute  a  written  instrument  granting  to  the  plaint- 
iff a  license  to  use  certain  patents  and  inventions  for  the 
manufacture  of  gloves  and  mitts. 

In  1884  the  plaintiff,  a  glove  manufacturer,  wishing  to 
procure  machinery  that  would  automatically  join  and  sew 
the  seams  of  gloves  and  mitts,  applied  to  the  defendant 
Satterlee  Arnold  to  adapt  to  that  purpose  certain  machines 
invented  by  him  for  seaming  shirts  and  drawers. 

The  inventions  of  Mr.  Arnold  had  been  patented,  but  the 
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letters  patent  were  at  this  time  owned  by  his  wife,  Anna  M. 
Arnold.  At  the  suggestion  of  the  plaintiff,  Mr.  Arnold, 
acting  as  agent  for  his  wife,  began  to  experiment,  with  the 
understanding  that  if  he  succeeded  to  the  satisfaction  of  the 
plaintiff,  the  latter  should  acquire  the  exclusive  right  to  use 
the  improved  machines,  for  the  purpose  aforesaid,  upon 
terms  to  be  thereafter  adjusted.  In  April,  1885,  when  it  was 
supposed  that  a  machine  had  been  made  that  would  answer 
the  purpose,  a  written  instrument  was  prepared  embodying 
the  conditions  agreed  upon  during  previous  negotiations  and 
providing  for  a  permanent  arrangement  between  the  parties. 
According  to  this  proposed  agreement,  the  plaintiff  was  to 
have  the  exclusive  right  to  the  letters  patent  already  granted 
and  to  such  as  should  be  thereafter  granted  to  either  Arnold 
or  his  wife  "  for  the  purpose  of  making  fabric  gloves  and 
mitts     *     «     *     having  cut  edges  and  of  a  weight  not  to 

exceed per  yard,"    and  in  consideration    thereof  the 

plaintiff  was  to  pay  to  said  Anna  M.  Arnold  a  royalty  of  ten 
cents  per  dozen  on  gloves  and  two  and  one-half  cents  on 
mitts.  Mrs.  Arnold  was  also  to  furnish  for  the  use  of  the 
plaintiff  on  or  before  January  6, 1886,  100  machines  and 
attachments  and  as  many  more  after  that  date  as  he  should 
from  time  to  time  require,  but  they  were  to  remain  her 
property  and  were  to  be  used  only  for  the  purpose  aforesaid. 
The  plaintiff  was  to  deposit  with  her  the  sum  of  $10,000, 
**  in  four  payments  of  $2,500  each,"  at  specified  times,  "  as 
security,  without  interest,  *  *  *  for  said  machines  and 
to  ensure  due  performance  "  of  the  agreement.  The  instru- 
ment embraced  many  details  relating  to  the  points  already 
mentioned  and  concluded  with  an  express  covenant  that  it 

should  continue  until  "  the day  of ,  1902."     It  was 

verbally  agreed  that  it  should  be  signed  whenever  the  plaint- 
iff should  express  his  satisfaction  with  the  machine.  In 
June,  1885,  upon  the  statement  of  Mr.  Arnold  that  he  needed 
money  to  complete  the  machines,  the  plaintiff  advanced 
$2,500  to  Mrs.  Arnold  and  received  from  her  a  receipt  there- 
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for  stating  that  said  sum  was  received  by  her  ^'  with  the 
understanding  and  agreement  that  the  said  twenty-five  hun- 
dred dollars  is  for  the  first  payment  mentioned  in  an  un- 
signed agreement,  submitted  by  Anna  M.  Arnold  to  said 
Julius  Eayser,  which  is  to  be  fulfilled  between  the  parties 
when  the  said  Anna  M.  Arnold  has  furnished  five  to  ten  sew- 
ing machines  satisfactory  to  said  Julius  Kayser  and  gloves 
satisfactory  to  said  Julius  Kayser  have  been  made  thereon. 
In  case,"  as  the  receipt  further  stated,  '^  the  said  machines 
should  not  prove  to  satisfaction  of  said  Julius  Kayser,  or  in 
case  the  unsigned  agreement  referred  to  above  should  not 
for  any  reason  be  consummated  between  the  parties,  the  said 
twenty-five  hundred  dollars  shall  be  returned  by  me  to  said 
Julius  Kayser  January  25, 1886,  with  interest." 

Mr.  Arnold  continued  his  efforts  to  perfect  the  machine 
until  March  22,  1886,  when  the  plaintiff  expressed  himself 
as  satisfied  therewith,  and  it  was  agreed  that  the  parties 
should  meet  on  the  81st  and  sign  the  agreement.  On  the 
24th,  however,  it  was  ascertained  that  tlie  attachment  for 
closing  the  ends  of  the  fingers  of  the  gloves  was  a  failure, 
and  that  that  part  of  the  work  would  have  to  be  done  in  the 
old  way,  but  at  an  increased  cost.  Thereupon  it  was  agreed 
between  the  plaintiff  and  Mr.  Arnold  that  in  view  of  the 
extra  expense  the  royalties  should  be  reduced,  and  that  a 
clause  should  be  inserted  in  the  written  agreement  to  that 
effect.  They  also  agreed  that  it  should  be  further  modified 
so  that  the  plaintiff,  instead  of  taking  one  hundred  machines 
and  depositing  $100  for  each,  should  take  only  forty,  but 
should  deposit  $150  for  each,  although  if  he  finally  took  the 
other  sixty  the  deposit  should  be  averaged  at  $100  for  each 
machine.  These  changes  were  never,  in  fact,  inserted  in  the 
written  instrument.  It  was  still  understood  that  the  parties 
should  sign  the  agreement  on  the  31st,  but  when  that  day 
came  Arnold  and  his  wife  failed  to  appear,  and  soon  after 
notified  the  plaintiff  that  they  had  parted  with  their  rights 
to  other  parties,  and  asked  him  to  make  out  his  bill  for  what 
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they  owed  him.  On  the  2d  of  April,  1886,  the  firm  of  "  A. 
G.  Jennings  &  Son,"  without  notice,  so  far  as  was  alleged 
or  approved,  acquired  by  wiitten  assignment  from  Arnold 
and  wife  all  the  rights  under  said  patents  ^nd  inventions 
that  the  plaintiff  had  endeavored  to  obtain. 

Upon  the  trial  at  special  term  these  facts,  among  others, 
appeared  and  the  court  dismissed  the  complaint  upon  the 
ground  that  the  plaintiff  '^  saw  fit  to  make  his  agreement 
dependent  on  the  signing  of  the  agreement,  and  as  it  was  not 
signed,  and  as,  in  fact,  no  distinct  teims  were  reached,"  he 
was  without  remedy  in  this  action.  The  affirmance  by  the 
general  term  was  upon  the  ground  that  the  blank  left  in  the 
unsigned  instrument  in  relation  to  the  weight  of  the  gloves 
and  mitts  was  not  filled  up. 

A,  J".  Dittenhoefer^  for  appellant. 

Frank  E.  Bldchwell^  for  respondents  Arnold. 

Sanford  H,  Stade^  for  respondents  Jennings. 

Vann,  J. — The  plaintiff  contends  that  it  was  the  intention 
of  the  parties  that  the  unsigned  instrument  should  be  con- 
sidered simply  as  a  memorial  of  teims  already  agreed  upon, 
and  not  as  the  contract  by  which  alone  they  were  to  be  bound. 
This  position  finds  some  support  in  the  early  negotiations 
between  the  parties  as  well  as  in  the  first  sentence  of  the 
receipt  given  by  Mrs.  Arnold,  through  the  agency  of  her 
husband,  for  the  sum  advanced,  as  it  provides  that  such 
money  "  is  for  the  first  payment  mentioned  in  (the)  unsigned 
agreement  *  *  ♦  which  is  to  be  fulfilled "  when  the 
plaintiff  is  satisfied.  Standing  by  itself,  this  would  indicate 
that  the  instrument  was  to  be  "  fulfilled  "  in  the  sense  of  pe> 
formed,  or  carried  into  effect,  upon  the  happening  of  the  con- 
tingency named.  The  remainder  of  the  receipt,  however, 
shows,  as  we  think,  that  the  parties  intended  to  leave  the  mat- 
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ter  open  and  neither  to  make  a  binding  agreement  then  nor  to 
treat  anything  said  or  done  in  the  past  as  yet  binding.  This 
follows  from  the  requirement  to  return  the  money  on  a  day 
named  in  case  the  machines  should  not  be  satisfactoiy  to  the 
plaintifF,  or  if  the  unsigned  agreement  should  not,  for  any  rea- 
son, be  consummated.  This  language  overthrows  the  theory 
that  any  agreement,  upon  which  tlie  minds  of  the  parties  held 
finally  met,  was  then  in  existence,  for  it  assumes  that  neither 
party  is  yet  bound  to  do  anything  except  with  reference  to  a 
return  of  the  money  advanced.  All  prior  negotiations  are 
presumed  to  be  embraced  in  this  receipt,  which  is  a  contract 
and  is  the  only  one  relating  to  the  subject  that  was  ever 
signed  by  any  of  the  parties.  Renard  v.  Sampson,  12  N.  Y. 
561 ;  Long  v.  N.  Y.  Central  R.  R.  Co.,  60  Id.  76. 

Nearly  a  year  after  the  date  of  the  receipt  two  of  the 
parties,  without  the  assent  of  the  third,  so  far  as  appears, 
agreed  to  modify  the  proposed  agreement  in  two  material 
respects,  and  that  all  three  should  sign  it,  as  amended,  on  a 
day  named.  The  modification  was  not  reduced  to  writing, 
and  the  instrument,  even  at  the  time  of  the  tiial,  was  not  com- 
pleted or  ready  for  the  signatures  of  the  parties.  Taking  the 
view  most  favorable  to  the  plaintiff^  this  was  simply  an  oral 
agreement  to  sign  an  instrument  not  yet  in  existence,  because 
it  had  not  been  wholly  written  out.  Even  the  written  por- 
tion required  rewriting  in  part  in  order  to  conform  to  the 
wishes  of  the  parties. 

It  was  virtually  an  oral  agreement  to  prepare  and  sign  a 
written  agreement,  not  as  evidence  of  an  existing  contract, 
but  as  an  original  contract.  Whether  specific  performance 
of  an  oral  agreement  to  execute  a  written  instrument,  in  the 
nature  of  a  license  for  sixteen  years  under  letters  patent, 
can  be  compelled  by  a  court  of  equity,  when  such  instrument 
is  complete  in  all  respects  and  in  readiness  to  be  signed,  we 
shall  not  now  consider,  because  that  question  is  not  presented 
by  the  record  before  us.  Not  only  was  the  writing  in  ques- 
tion incomplete,  because  it  did  not  contain  all  that  the  parties 
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had  agreed  should  be  inserted;  but  there  were  important 
blanks  in  the  writing,  with  reference  to  which  no  agreement 
or  understanding  existed,  and  it  had  never  been  determined 
how  they  should  be  filled.  The  blanks  existed  not  only  in 
the  paper,  but  also  in  the  minds  of  the  parties,  which  had 
never  met  upon  the  subject.  No  general  right  purported  to 
be  granted  to  the  plaintiff,  but  only  a  special,  though  exclu- 
sive, right  of  user,  dependent  wholly  upon  the  weight  of  the 
fabric  per  yard,  yet  the  blank  for  this  vital  particular  was 
left  unfilled.  There  was  no  agreement,  verbal  or  written, 
express  or  implied,  as  to  what  that  blank  should  contain. 
There  was  no  evidence  from  which  the  court,  even  if  it  were 
otherwise  practicable,  could  have  filled  the  blank.  Every  right 
of  the  plaintiff  rested  upon  this  unadjusted  matter,  which 
was  left  blank  in  both  places  where  it  occurred  in  the  pro- 
posed agreement.  Careful  provision  was  made  for  a  forfeiture 
of  his  right  if  the  plaintiff  used  the  machines  in  violation  of 
the  license,  limited  to  an  undetermined  weight  per  yard  of 
the  material  manufactured  into  gloves.  The  learned  counsel 
for  the  plaintiff  contends  that  the  instrument,  if  signed, 
would  be  so  construed  as  to  mean  ^^  a  reasonable  weight  per 
yard,"  but  the  parties  did  not  agree  to  this,  and,  if  they  had, 
there  is  no  evidence  to  enable  the  court  to  determine  what  a 
reasonable  weight  would  be.  No  standard  of  comparison  is 
disclosed.  Far  from  agreeing  upon  that  point,  the  parties 
did  not  even  discuss  it. 

The  proposed  agreement  was  blank,  also,  as  to  its  dura- 
tion, to  the  extent  at  least  of  an  entire  year,  a  consideration 
of  some  importance  when  it  is  borne  in  mind  that  the  amount 
of  the  royalties  was  guaranteed  by  the  plaintiff  to  be  not 
less  than  $6,000  a  year. 

We  agree  with  the  learned  general  term  in  saying  ^*  it  is 
impossible  to  deduce  from  this  unsigned  instrument  the 
terms  of  a  contract  sufficiently  clear  and  definite  to  enable  a 
court  to  enforce  the  specific  performance  thereof."  We  do 
not  think  that  the  parties  should  be  compelled  to  sign  a 


NEWHALL  V.  APPLETON.  411 

Statement  of  the  Case. 

writing  so  incomplete  and  indefinite  as  to  be  incapable  of 

enforcement  when  signed. 

The  judgment    should  be   affirmed,   with  costs  to   the 

defendants  Jennings,  but  without  costs  to  the  defendants 

Arnold. 

f 
All  concur. 


OxoBGE  T.  NswHAiiL,  Respondent,  v.  William  H.  Applb- 

TON  et  al.^  Appellants. 

Court  cf  Appeals^  April  7,  1891. 
Reversing  58  Snpr.  585. 

1.  Appeal,    JSfcidenee. — ^Where  it  affirmatively  appears  from  the  opinion 

that  incompetent  evidence  was  relied  on  in  deciding  a  material  issue, 
its  admission  cannot  be  held  to  be  a  harmless  error. 

2.  Evidence,    Opinions, — Where  there  is  a  sharply  litigated  question  of 

fact  between  the  parties  as  to  the  terms  of  an  oral  agreement  between 
them,  the  testimony  of  a  witness  as  to  his  understanding  of  his  rights 
imder  a  contract  of  his  own  with  the  plaintiff  claimed  to  be  similar  to 
the  one  in  question,  is  incompetent. 
8.  Same*  Contract, — ^Where,  in  an  action  upon  a  contract  relating  to  the 
sale  of  a  serial  publication,  the  defendants  claimed  that  the  orders  re- 
ferred to  meant  orders  given  by  persons  accepting  and  paying  for  the 
whole  or  some  part  of  the  work  subscribed  for,  and  did  not  include 
those  given  by  persons  who  refused  to  take  and  pay  therefor  in  whole  or 
in  part,  it  ts  proper  to  permit  the  plaintiff  to  show  that  some  of  the 
subscriptions  failed  in  consequence  of  defendants*  delay  to  deliver. 

Appeal  from  a  judgment  of  the  general  term  of  the 
superior  court  of  the  city  of  New  York,  which  afiSrmed  a 
judgment  entered  on  the  report  of  a  referee. 

William  W,  BadgeVy  for  respondent. 


412  NEWHALL  v.  APPLETON. 


Opinion  of  the  Court,  by  Follett,  Ch.  J. 


E.  Winslow  Paige^  for  appellants. 

Follett,  Ch.  J. — D.  Appleton  &  Co.  were  the  publisHers 
of  Picturesque  Europe,  Picturesque  America,  Turner's 
Gallery,  The  American  Cyclopedia^and  The  Condensed 
Cyclopedia.  The  first  two  mentioned  works  were  each 
issued  in  about  silcty  monthly  parts,  at  fifty  cents  a  number. 
Turner's  Grallery  was  issued  in  about  fifty  monthly  parts  at 
the  same  price  per  number.  The  American  Cyclopedia 
consisted  of  sixteen  and  The  Condensed  Cyclopedia  of  four 
volumes,  the  latter  being  sold  bound  at  $7.50  per  volume 
and  in  parts  at  fifty  cents  a  number. 

Between  December  20, 1877,  and  May  20, 1878,  the  plaint- 
iff was  engaged  under  an  oral  contract  with  D.  Appleton  & 
Co.  in  procuring  subscribers  for  these  works  in  the  states  of 
Louisiana  and  Texas. 

The  plaintiff  alleges  that  by  the  terms  of  the  oral  con- 
tract he  is  entitled  to  receive  f  15.00  for  every  order  obtained 
for  The  American  Cyclopedia,  $6.00  for  every  order  for  a 
bound  set  of  The  Condensed  Cyclopedia  and  $4.00  for  every 
order  for  the  other  publications.  The  defendants  contend 
that  by  the  terms  of  their  contract  the  plaintiff  was  entitled 
to  receive  $15.00  for  every  bona  fide  subscriber  for  The 
American  Cyclopedia  who  should  accept  and  pay  for  five 
volumes  of  that  work,  or  $20.00  for  each  subscriber  who 
should  receive  and  pay  for  a  whole  set  at  one  time,  $6.00 
an  order  for  The  Condensed  Cyclopedia  delivered  in  bound 
volumes,  or  $3.50  when  delivered  in  parts,  and  $4.00  each 
for  every  bona  fide  order  for  any  one  of  the  serials  when  ten 
parts  had  been  accepted  and  paid  for.  The  defendants  also 
contended  before  the  referee  and  asked  him  to  find  that  the 
words  "  order "  and  "  subscription,"  as  between  publishers 
and  canvassers,  meant,  when  used  as  a  basis  of  the  latter's 
compensation,  orders  or  subscriptions  given  by  persons 
accepting  and  paying  for  the  whole  or  some  part  of  the 
work  subscribed  for,  and  did  not  include  those  given  by 
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irresponsible  persons  who  refused  to  take  and  pay  for  the 
whole  or  any  part  of  it.  The  referee  found  that  the  plaintiff 
obtained  the  following  orders  : 

18  for  The  American  Cyclopedia,  for  which  he  was 

entitled  to  $15.00  each $270  00 

6  for  bound  sets  of  The  Condensed  Cyclopedia,  for 

which  he  was  entitled  to  $6.00  each 36  00 

616  for  Turner's  Gallery,  Picturesque  Europe  and 
Picturesque  America,  for  which  he  was  entitled 
to  $4.00  each 2,060  00 

2,366  00 
The  plaintiff  has  been  paid 865  00 


Due  plaintiff,  with  interest  from  June  1, 1878  .  .  .   $1,601  00 

While  prosecuting  the  business  the  plaintiff  employed  one 
Holbrook  as  an  assistant,  under  a  contract  expressed  in  the 
same  words  as  the  contract  which  the  plaintiff  claims  to 
have  made  with  the  defendants.  Holbrook  was  called  as  a 
witness  in  behalf  of  plaintiff  and  permitted  to  testify,  over 
defendants'  objection  and  exception,  that  he  understood  the 
language  employed  to  entitle  him  to  receive  four  dollars  for 
every  signature  obtained  by  him  to  the  serials  above  men- 
tioned. By  allowing  this  witness  to  declare  his  understand- 
ing of  his  rights  under  his  contract  with  the  plaintiff,  he 
was  permitted  to  testify  to  the  legal  effect  of  the  one  be- 
tween the  parties  to  this  action,  which  was  clearly  incom- 
petent. Whether  the  plaintiff's  or  the  defendants'  version 
of  the  contract  was  correct  was  a  sharply  litigated  question 
of  fact,  upon  the  determination  of  which  the  learned  referee 
rested  his  decision  of  the  case,  and  in  his  opinion  he  referred 
to  this  evidence  of  Holbrook  as  corroborative  of  that  of  the 
plaintiff.  When  it  affirmatively  appears  by  the  opinion  that 
incompetent  evidence  was  relied  on  in  deciding  a  material 
issue,  its  admission  cannot  be  held  to  be  a  harmless  error. 
Woodgate  v.  Fleet,  44  N.  Y.  1, 14,  20. 
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The  referee  did  not  err  in  permitting  the  plaintiff  to  prove 
that  many  of  the  subscribers  failed  to  perform  their  con- 
tracts by  reason  of  the  defendants'  delay  in  making  deliv- 
eries. This  evidence  was  not  relevant  upon  the  issue  as  to 
what  the  contract  was,  nor  as  to  the  meaning  of  the  words 
"  order  ^  or  **  subscription,"  but  had  the  referee  taken  the 
defendants'  view  of  the  contract  or  of  the  meaning  of  those 
words,  it  would  have  become  competent  to  show  that  many 
of  the  subscriptions  which  the  plaintiff  obtained  and  for- 
warded to  the  defendants  became  worthless  by  their  neglect 
to  deliver  the  works  as  agreed  with  the  subscribers. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 


The  People  ex  ret  The  New  York  Underground  Rail- 
way Company,  Appellant,  v.  John  Newton  et  al^ 
Respondents. 

Court  qf  Appeals,  April  2^  1891. 

Appeal,  Discretion. — ^The  court  of  appeals  has  no  jnrisdiction  to  reTiew 
the  discretion  of  the  court  below  in  denying  a  motion  for  a  writ  of  per 
emptory  mandamus,  where  such  denial  rests  in  the  exercise  of  its  sound 
discretion. 

Appeal  from  judgment  of  the  New  York  superior  court, 
general  teim,  affirming  order  and  adjudication  of  special 
term  after  a  verdict,  refusing  to  grant  a  writ  of  mandamus 
to  compel  the  commissioner  of  public  works  to  allow  relator 
to  construct  its  road  thi'ough  certain  streets. 

Edward  Winslow  Paige  B,ndGeorge  Moadley^  for  appellant. 
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.    D.  J.  Dean^  for  respondents. 

Peb  Cubiam. — The  relator  claims  to  have  derived  title 
under  foreclosure  proceedings  to  the  property  and  franchises 
of  the  New  York  City  Central  Underground  Railway  Com- 
pany, which  was  incorporated  by  the  act,  chapter  230  of  the 
Laws  of  1868;  and  no  proceedings,  so  far  as  this  record  dis- 
closes, having  before  been  taken  for  the  actual  construction 
of  the  road  authorized  by  the  act,  in  May,  1888,  twentj" 
years  after  the  passage  of  the  act,  it  applied  to  the  superior 
court  by  petition  for  an  alternative  writ  of  mandamus  to 
compel  the  commissioner  of  public  works  to  issue  to  it  a  per- 
mit to  enter  upon  the  streets  along  its  route  for  the  purpose 
of  commencing  the  construction  of  its  road.  The  alterna- 
tive writ  was  issued,  and  the  return  to  it  was  made,  and, 
subsequently,  before  the  trial  of  the  issues  raised  by  the  re- 
turn, the  defendants  filed  a  further  supplemental  return,  in 
which  they  alleged  that  on  the  14th  day  of  January,  1890, 
an  action  was  commenced  in  the  supreme  court  by  the  Peo- 
ple against  the  relator  through  the  attorney-general  by  leave 
of  the  court  to  dissolve  the  relator,  to  vacate  its  charter  and 
to  annul  its  corporate  existence.  A  copy  of  the  complaint 
in  that  action  was  annexed  to  the  return  and  made  a  part 
thereof,  and  the  defendants  averred  upon  information  and 
belief  that  the  facts  alleged  in  that  complaint  were  true. 
The  issues  raised  by  the  two  returns  to  the  writ  were  brought 
to  trial  in  the  superior  court  before  a  jury,  and  at  the  close 
of  the  evidence  the  court  directed  the  jury  to  find  certain 
facts,  and  thereafter,  upon  the  writ,  the  returns  and  the  find- 
ing of  the  jury,  a  motion  was  made  at  a  special  term  for  a 
peremptory  writ  of  mandamu^j  which  was  denied,  and  the 
appeal  here  is  from  the  order  of  the  general  term  affirming 
the  action  of  the  special  term  which  denied  the  writ.. 

At  the  time  the  peremptory  writ  was  applied  for,  the  ac- 
tion brought  by  the  People  to  dissolve  the  relator,  to  vacate 
its  charter  and  annul  its  corporate  existence  was  pending, 
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and  in  that  action,  as  we  learn  from  the  statement  in  the 
points  submitted  on  behalf  of  the  relator,  counsel  for  the 
People  applied  to  the  court  for  an  injunction  to  stay  this 
proceeding,  and  the  court  denied  that  motion  upon  the  stip- 
ulation of  the  relator  that  it  would  not  apply  to  open  the 
streets  under  the  permit  which  might  be  obtained  through 
th^  mandamus  in  this  proceeding  until  the  People's  action 
had  been  defeated. 

Under  such  circumstances  it  was,  at  least,  discretionary 
whether  or  not  the  court  would  issue  the  peremptory  writ  of 
mandamus.  It  would  certainly  have  been  an  unwise  and  in- 
considerate exercise  of  discretion  for  the  court  to  issue  the 
mandamus  during  the  pendency  of  that  action  aimed  at  the 
life  of  the  corporation.  In  case  of  the  success  of  the  People 
in  that  action  the  writ  of  m^nadmus  could  serve  no  purpose 
and  would  be  abortive.  Certainly,  in  the  face  of  the  stipula- 
tion that  no  permit  should  issue  until  the  determination  of 
that  action,  the  court  should  not  at  the  time  this  writ  was 
denied  have  granted  it.  A  decision  to  grant  the  writ  would 
have  been  simply  experimental,  and  that  under  such  circum- 
stances the  court  could,  and  in  the  exercise  of  a  sound  dis- 
cretion, should  have  denied  the  writ,  is  clear  upon  authority. 
Matter  of  Sage,  70  N.  Y.  220;  People  ex  reL  Slavin  t;. 
Wendell,  71  Id.  171 ;  People  ex  ret  Faile,  76  Id.  326 ;  Peo- 
ple ex  rel.  Gas  Light  Co.  v.  Common  Council,  78  Id.  56 ; 
People  ex  rel.  Millard  v.  Chapin,  104  Id.  96 ;  People  ex  rel. 
NichoU  V.  N.  Y.  Infant  Asylum,  122  N.  Y.  190. 

As  we  have  no  jurisdiction  to  review  the  discretion  of  the 
court  below,  the  appeal  should  be  dismissed,  with  costs* 

AH  concur,  except  Gbay,  J.,  not  voting. 
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ThB  MaTOB,  AlDBBMEK  and  COMMOKAIiTT  OF  THE  ClT7 

OF  New  York,  Respondent,  v.  The  National  Broad- 
way Bane  of  the  Cmr  of  New  York,  Appellant. 

Court  qf  Appeals^  May  5, 1891. 

Affirming  66  Hun,  649,  mem. 

!•  Municipal  co/rparaiians.  IntereBt, — ^The  chamberlain  of  the  city  of 
New  York  Is  not  prohibited  by  the  act  of  1866  from  making  an  agree- 
ment with  a  bank,  designated  under  said  act,  for  the  payment  by  it  of 
interest  on  deposits  of  city  moneys. 

2.  Aime.— Even  though  such  an  agreement  is  not  within  the  power  of  the 
chamberlain,  the  bank,  after  having  received  the  benefit  of  it,  is,  it 
seenM,  bound  thereby  and  will  not  be  permitted  to  assert  its  validity. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  judgment  for  plaintiff  recovered 
on  trial  before  the  court  without  a  jury. 

Thomas  AlliBon^  for  appellant. 

Simon  Sterne^  for  respondent. 

Per  Curiam. — The  opinions  below  are  so  thorough  and 
satisfactory  that  we  can,  with  propriety,  rest  the  affirmance 
of  this  judgment  upon  them.  We  will,  however,  simply 
state  our  conclusions : 

(1)  There  is  no  fair  question  or  dispute  upon  the  evidence 
that  the  defendant  made  the  alleged  agreement  to  pay  four 
per  cent  for  the  deposits,  and  even  if  some  erroneous  evi- 
dence was  received  tending  to  establish  such  agreement,  it 
was  harmless  to  the  defendant,  as  other  evidence  undoubted- 
ly legal  and  competent  conclusively  established  the  agree- 
ment. 

27 
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(2)  The  act  of  1866  did  not  prohibit  the  chamberlain 
from  making  such  an  agreement,  and  it  was  not  illegal  or 
immoral  or  against  public  policy.  Therefore,  even  if  he,  act- 
ing for  and  on  behalf  of  the  city,  exceeded  his  power  in 
making  it,  the  defendant  having  received  the  benefit  of  it 
was  bound  by  it,  and  cannot  be  permitted  to  aver  its  invalid- 
ity. But  it  cannot  be  said  that  the  chamberlain  did  not  have 
power  to  make  the  agreement  for  the  payment  of  interest. 
He  was  the  custodian  of  the  funds  of  the  city  and  was  bound 
to  deposit  them  in  some  bank,  and  if  he  could  make  an 
arrangement  by  which  they  should  earn  some  interest  for  the 
benefit  of  the  city,  we  can  see  no  reason  to  doubt  that  he  had 
ample  authority  to  do  so.  Indeed,  if  he  could  deposit  these 
monies  safely  to  be  drawn  upon  demand  when  needed,  and 
obtain,  what  was  not  unusual  in  such  cases,  interest  upon 
such  deposits,  and  he  failed  to  make  an  arrangement  for  ob- 
taining such  interest,  he  would  have  been  derelict  in  thedifi* 
charge  of  his  duty  as  an  officer  of  the  local  government. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur* 


LBvns  L.  FosDiCK  et  al.  Executors,  etc.  Appellants,  v.  The 
Town  of  Hempstead,  Impleaded,  etc.^  Respondent. 

Court  of  Appeals^  April  21, 1891. 

Appeal,  Beargument. — A  motion  for  a  rearg:ument  must  be  founded  oa 
Xwpers,  showing  that  some  question,  decisive  of  the  case  and  duly  sub- 
mitted by  counsel,  has  been  overlooked  by  the  court,  or  that  the  de- 
cision is  in  conflict  with  the  statute,  or  a  controlling  decision^  to  which. 
the  attention  of  the  court  was  not  drawn  through  the  neglect  or  inad- 
vertence of  counsel. 

Motion  for  reargument. 
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Edward  E,  Sprague  and  Jame9  S.  Allen^  for  motioii. 
(7.  T.  Marean^  opposed. 

Peckham,  J. — This  is  a  motion  for  a  reargument,  and  the 
moving  papers  do  not  show  a  single  ground  recognized  by 
this  court  as  a  proper  foundation  for  the  motion.  The 
learned  counsel  for  the  defendant  argued  orally  ereiy  prop< 
osition  in  the  case  with  zeal  and  ability.  The  court  has 
decided  against  him,  not  on  account  of  his  failure  to  proper- 
ly  present  his  views  for  the  defendant,  but  because,  id!ter 
mature  and  careful  deliberation,  it  haa  differed  with  the 
learned  counsel  in  his  contention  as  to  the  proper  construo- 
tion  of  the  will. 

Many  years  ago  the  court  announced  the  rule  which  should 
govern  in  this  class  of  motions. 

In  Mounts  t;.  Mitchell,  32  N.  Y.  702,  it  was  stated  that  a 
motion  for  reargument  should  be  founded  on  papers  showing 
that  some  question  decisive  of  the  case  and  duly  submitted 
by  counsel  has  been  overlooked  by  the  court,  or  that  the  de- 
cision is  in  conflict  with  the  statute  or  a  controlling  decision 
to  which  the  attention  of  the  court  was  not  drawn,  through 
the  neglect  or  inadvertence  of  counsel. 

In  Marine  Nat.  Bank  v.  Nat.  City  Bank,  69  N.  Y.  67,  at 
78,  the  same  rule  was  again  aUuded  to  and  announcement 
again  made  that  the  court  would  adhere  to  it,  and  that  mo- 
tions for  a  reargument  would  not  be  entertained  unless  coun- 
sel brought  the  case  within  the  rule. 

Judging  by  the  character  of  the  papers  upon  which  motions 
of  this  nature  are  now  frequently  made,  we  should  assume 
that  the  profession  has  lost  sight  of  the  rule,  for  in  most  of 
the  cases  which  have  lately  come  under  our  notice  there  haa 
been  an  entire  failure  to  comply  with  its  requirements,  and 
the  motion  has  been  made  simply  because  the  unsuccessful 
counsel  has  thought  that  he  would  like  to  again  argue  the 
very  questions  he  had  already  submitted  to,  and  which  had 
been  expressly  decided  by  the  court 
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While  it  is  very  possible  that  we  err  in  many  cases,  jet  the 
*  role  adopted  in  regard  to  rearguments  is  a  proper  one  consider- 
ing the  fact  that  there  must  be  at  some  point  an  end  of  liti- 
gation, and  after  counsel  has  had  his  day  in  this  court  and 
has  been  unsuccessful  in  his  case,  it  is  but  fair  to  the  court 
and  to  other  litigants  who  are  pressing  to  be  heard»  that  a 
case  should  be  made  such  as  the  court  has  decided  to  be  nec- 
essary before  entertaining  the  question  of  the  propriety  o£ 
granting  a  reargument. 

In  the  case  now  before  us  the  point  upon  which  we  decid- 
ed  it  was  in  fact  discussed  in  the  opinion  at  the  general 
term,  and  the  learned  judge,  said  that  the  testator  meant  by 
the  word  poor  those  persons  only  who  formed  a  class  defined 
by  law  and  which  class  was  limited  to  those  poor  persons 
that  the  town  was  compelled  by  law  to  support.  The  conn* 
sel  for  the  appellant  in  this  court  argued  the  point  at  some 
length,  and  the  brief  of  the  counsel  for  the  respondent  is 
quite  full  upon  the  same  point.  This  court  in  its  opinion 
has  discussed  the  question,  and  it  has  been*  decided.  The 
counsel  now  asks  for  a  reargument  simply  because  he  de- 
sires to  present  further  views  upon  the  same  question  which 
has  been  already  and  after  full  argument  carefully  consider* 
ed  and  decided  by  us.  It  is  a  mistake  for  counsel  to  as- 
sume that  any  particular  portion  of  his  argument  which  has 
not  been  the  subject  of  express  reference  in  the  opinion  has 
been  overlooked.  It  is  scarcely  possible  within  the  bounds 
of  an  ordinary  opinion  to  meet  and  answer  every  argument 
which  has  been  made  by  counsel  orally  or  which  may  be  in 
his  brief.  Many  of  the  reasons  now  prominently  set  forth 
by  counsel  to  strengrthen  his  contention  as  to  th&  meaning  of 
the  word  poor  in  the  will  of  the  testator  were  the  subject  of 
our  consultation,  but  in  the  result  arrived  at  it  was  not 
thought  necessary  that  each  should  be  referred  to  and  the 
answers  given  which  we  thought  sufficient. 

We  see  no  reason  for  altering  our  view  of  the  meaning  of 
the  word  poor  as  used  by  the  testator,  if  we  should  come  to 
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a  consideration  of  the  question  de  novo.  But  we  think  that 
the  attention  of  counsel  should  be  called  again  to  our  rule 
on  the  subject  of  motion  for  a  reargument,  and  that  as  this 
motion  is  not  founded  ux)on  any  ground  recognized  by  this 
court  as  sufficient  to  warrant  our  entertaining  it  the  motion 
should  for  that  reason  be  denied,  with  costs. 

All  concur. 


The  People  ex  rel.  Isaac  Lichtenstedt,  Appellant,  v. 
TnoMAa  C.  Hodgson,  as  Sheriff,  etc..  Respondent. 

Court  qf  Appeals^  April  21,  1891. 
AiBrming  59  Hxin,  615,  mem. 

L  Former  a^udieatUm.  Disorderly  person,^Where  a  husband  has  been 
adjudged  a  disorderly  person  for  a  failure  to  support  his  wife,  and  has 
appealed  from  such  decision  and,  upon  giving  an  undertaking,  been 
discharged  from  arrest,  he  is  subject  to  arrest  in  a  subsequent  proceed- 
ing for  failure  to  support  his  wife  since  the  first  adjudication.  Under 
such  circumstances,  the  subsequent  neglect  is  the  commission  of  a  new 
offense. 

2.  Same. — ^An  imprisonment  under  the  first  conviction,  or  the  giving  of 
the  required  undertaking  for  the  support  of  his  wife,  would,  it  seems, 
have  barred  a  subsequent  proceeding  during  his  Imprisonment  or  the 
life  of  the  undertaking. 

8.  Same.^The  justice,  where  the  defendant  denies  that  he  is  the  husband 
of  the  complainant,  has  jurisdiction  to  try  the  question  of  marriage  in 
such  proceeding. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  fifth  department,  affirming  order  of  special  term,  dis- 
missing writ  of  habeas  corpus  and  remanding  relator  to 
custody  of  sheriff. 
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On  the  12th  day  of  May,  1890,  Dora  Lichtenstein  made 
complaint  before  a  police  justice  of  Rochester,  charging  the 
relator,  her  alleged  husband,  with  being  a  disorderly  person, 
in  that  he  neglected  to  provide  for  her  a  support  according 
to  his  means.  Such  proceedings  were  had  that  on  May  16th 
he  was  adjudged  a  disorderly  person  and  directed  to  giye  a 
bond  for  his  wife's  support,  or  failing  in  that  to  be  im* 
prisoned  in  the  Monroe  county  penitentiary  for  six  months. 
An  appeal  by  the  relator  to  the  court  of  sessions  was  imme- 
diately perfected,  and  he  gave  an  undertaking  and  was  dis- 
charged pending  the  appeal.  On  June  80th,  thereafter, 
while  the  appeal  was  pending  and  undetermined,  upon  com- 
plaint of  his  wife,  another  warrant  for  the  same  cause  was 
issued  by  the  police  justice  against  the  relator,  and  on  the 
following  day  he  was  arrested  and  brought  before  the  justice, 
who,  not  being  ready  to  proceed  with  the  case,  issued  a 
warrant  directed  to  the  sheriff  requesting  him  to  receive  and 
detain  the  relator  to  answer  the  charges  pending  before  him. 
In  order  to  be  reUeved  from  imprisonment  and  detention 
under  the  last  two  warrants  the  relator  procured  a  writ  of 
habeas  corpus  from  a  justice  of  the  supreme  court  returnable 
before  him  at  a  special  term,  and  in  obedience  to  the  writ 
the  relator  was  produced  and  the  sheriff  returned  that  he 
held  him  by  virtue  of  the  warrant  last  named.  The  relator 
traversed  the  return  and  a  hearing  upon  the  petition,  return 
and  traverse  was  had,  and  a  final  order  was  made  dismissing 
the  writ  and  remanding  the  relator  to  the  custody  of  the 
sheriff.  He  then  appealed  to  the  supreme  court,  and  from 
affirmance  of  the  order  there  to  this  court. 

J.  B.  M.  Stephen%^  for  appellants. 

George  A,  Benton^  for  respondent. 

Earl,  J. — It  is  claimed  on  behalf  of  the  relator  that  his 
conviction  upon  the  fii^t  complaint  was  a  bar  to  the  snb- 
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sequent  proceedings,  and  that  the  justice  had  no  jurisdiction 
to  issue  the  second  warrant.  If  he  had  been  imprisoned  in 
pursuance  of  the  first  conviction,  or  had  given  an  under- 
taking for  the  support  of  his  wife,  as  was  required  by  the 
statute,  and  the  decision  of  the  police  justice,  he  could  not, 
during  the  pendency  of  his  imprisonment,  or  the  life  of  the 
undertaking,  have  been  proceeded  against  again  for  not 
supporting  his  wife.  But  he  did  not  give  the  undertaking, 
and  was  not  imprisoned.  He  was  at  large  and  in  a  condition 
where  it  was  possible  for  him  to  discharge  the  obligations 
cafit  upon  him  by  the  law,  to  support  hi^  wife  according  to 
his  means,  and  for  his  neglect  to  provide  for  her  support  he 
committed  a  new  offense  and  exposed  himself  to  the  new 
complaint  and  conviction,  and  the  previous  conviction  for 
his  neglect  and  refusal  at  that  time  to  support  Itiis  wife  fur* 
nished  no  defense  to  the  second  proceeding.  At  any  time 
subsequent  to  his  first  conviction  when  he  neglected  to  sup- 
port his  wife  according  to  his  means,  he  committed  a  new 
offense  for  which  he  could  be  arrested  and  tried,  and  these 
proceedings  could  be  repeated  until  he  consented  to  support 
bis  wife,  or  gave  an  undertaking  for  her  support,  or  until  he 
was  actually  in  prison  under  some  conviction. 

The  further  ground  for  questioning  the  jurisdiction  of  the 
police  justice  is  that  the  relator  denied  that  he  was  the  hus- 
band of  the  complainant,  and  that  therefore  the  police  justice 
had  no  jurisdiction  to  try  the  question  of  marriage  and  thus 
ascertain  whether  he  was  in  fact  her  husband.  If  this  claim 
be  well  founded,  then  in  all  cases  where  a  husband  is  pro- 
ceeded against  for  neglecting  to  support  his  wife  before  any 
magistrate  he  may  oust  the  magistrate  of  jurisdiction  by 
simply  putting  in  issue  his  lawful  marriage.  Where  a  hus- 
band is  proceeded  against  under  the  statute  the  justice  has 
jurisdiction  to  try  every  question  involved  in  the  complaint, 
and  there  is  nothing  in  the  law  or  in  reason  that  should 
prevent  him  from  ascertaining  whether  the  defendant  is  the 
busband  of  the  complainant.    It  is  a  general  rule,  with  no 
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exceptions  that  occur  to  us^  that  where  jurisdiction  is  given 
to  a  magistrate  to  try  an  offense,  he  may  determine  every 
question  necessaiy  to  the  finding  of  the  guilt  or  innocenoe 
of  the  person  on  trial. 

For  these  reasons,  and  also  for  the  more  technical  reasons 
specified  in  the  opinion  below,  we  think  the  order  should  be 
afi&rmed. 

All  concur,  except  Gbay,  J.,  absent* 


Akdbew  J.  Shiels  et  al.j  Respondents,  v.  SiGiSMUND  B. 

WoBTMANN  et  al.^  Appellants. 

Court  qf  Appeals,  April  21, 1891. 

Appeal.  DUcr^tion. — The  court  of  appeals  has  no  jurisdiction  to  review 
the  discretion  of  the  court  below  in  granting  an  extra  allowance  where 
no  rule  of  law  is  vacated,  or  in  refusing  an  extra  allowance,  unless  such 
refusal  has  been  based  upon  a  want  of  authority. 

Appeal  from  order  of  the  supreme  court,  general  term, 
second  department,  reversing  order  granting  an  extra  allow- 
ance. 


Edward  W.  S.  Johnson^  for  appellants. 

Wm,  J.  Q-aynor^  for  respondents. 

Eabl,  J. — The  facts  of  this  case  were  such  that  the  court 
below,  in  the  exercise  of  its  discretion,  could  have  granted 
or  refused  an  extra  allowance  to  the  defendants.  They 
made  a  motion  at  a  special  term  for  an  extra  allowance,  and 
it  was  denied  upon  the  ground  that  the  action  was  not  difii- 


SHIELS  V.  WORTMANN.  426 


opinion  of  the  Oomt,  by  Earl,  J. 


calt  and  extraordinary.  Upon  an  appeal  to  the  general 
term  this  order  was  reversed,  upon  the  ground  that  the  case 
was  a  proper  one  for  an  extra  allowance,  and  it  was  there 
ordered  that  the  motion  be  remitted  to  the  special  term,  ^^  to 
be  settled  as  to  the  amount  of  the  extra  allowance,"  and 
thereafter  the  special  term,  after  hearing  counsel  for  both 
parties,  made  an  order  granting  the  defendants  an  «xtra 
allowance  of  $500.  The  plaintiffs  appealed  from  that  order 
to  the  general  term,  where  it  was  reversed,  and  then  the  de- 
fendants appealed  to  this  court. 

We  have  many  times  decided  that  this  court  has  no  juris- 
diction to  review  the  discretion  of  the  court  below  in  grant- 
ing an  extra  allowance  where  no  rule  of  law  is  violated,  or 
in  refusing  an  extra  allowance  unless  such  refusal  has  been 
based  upon  a  want  of  authority,  thus  presenting  a  question 
of  law. 

It  does  not  appear  upon  what  ground  the  order  appealed 
from  was  based.  If  the  judges  composing  the  general  term, 
after  deciding  upon  the  prior  appeal  that  the  defendants 
were  entitled  to  an  extra  allowance,  upon  the  subsequent 
appeal  changed  their  minds,  and  concluded  that  no  extra 
allowance  should  be  made,  we  know  of  no  reason  why  they 
could  not  do  so  without  subjecting  their  conclusion  to  review 
in  this  court.  Having  once  decided  that  the  defendants 
were  entitled  to  an  extra  allowance,  they  could  have  granted 
a  reargument  and  changed  their  decision.  But  having 
ordered  the  motion  to  be  heard  at  special  tei*m,  when  it 
came  before  them  the  second  time,  they  could  in  the  exercise 
of  their  discretion  reach  a  different  conclusion  from  that 

a 

which  they  had  come  to  upon  the  prior  appeal ;  and  in  hold- 
ing that  the  defendants  were  entitled  to  no  extra  allowance 
they  were  exercising  a  discretion  which  cannot  be  reviewed 
in  this  court. 

But  it  is  more  probable  that  upon  the  last  appeal  the 
judges  of  the  general  term  came  to  the  conclusion  that  the 
extra  allowance  granted  at  the  special  term  was  too  large» 
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and  for  that  reason  reversed  the  order,  and  if  that  was  the 
ground  upon  which  their  decision  was  based,  it  was  clearly 
discretionary  and  not  subject  to  review  here.  So  that,  in 
any  view  that  can  be  taken  of  this  case,  we  have  no  jorisdio- 
tion  to  review  the  order  appealed  from. 

The  application  should  be  dismissed,  with  costs. 

All  concur,  except  Gbay,  J.,  absent. 


Kate  Hogak,  as  Administratrix,  etc.,  Appellant,  v.  Thb 

Crrr  of  Brooklyn,  Respondent. 

Cinart  of  Appeals^  April  14, 189L 
Reversing  25  St.  Rep.  040. 

1.  MvMcipal  corporations.    Officer. — A  mnnicipftl  officer,  who  has  been 

unlawfully  removed  from  an  office  to  which  another  has  been  ap- 
pointed, and  who  has  not,  by  certiorarioi  otherwise,  obtained  a  reversal 
of  the  order  of  removal,  or  a  lawful  reinstatement  in  the  vacated  term, 
but  has  acquiesced  in  such  removal,  cannot  recover  from  the  corpora- 
tion the  compensation  Incident  to  the  office,  which  has  accrued  after 
his  removal  and  during  the  period  In  which  he  performed  no  service. 

2.  Same.    Title  to  office.    The  title  to  a  public  office  cannot  be  tried  in  an 

action  to  recover  its  salary. 

Appeal  from  judgment  of  the  city  court  of  Brooklyn, 
general  term,  affirming  judgment  for  defendant. 

Edward  F.  O^Dwyer^  for  appellant. 

Almet  F,  Jenksj  corporation  counsel,  for  respondent. 

Per  Curiam. — We  think  that,  under  the  authorities,  this 
action  cannot  be  supported.    The  rule  deducible  from  an 
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examination  of  the  various  cases  on  the  subject  in  this  state 
is  to  the  effect  that  a  public  officer  unlawfully  removed  from 
office,  to  which  another  person  is  appointed,  and  who  ac* 
quiesces  in  such  removal  and  has  not,  by  certiorari  or 
otherwise,  obtained  a  reversal  of  the  order  removing  him  or 
a  reinstatement  in  the  vacated  term  by  the  board  having 
authority  to  make  it,  cannot  recover  from  the  corporation 
the  compensation  incident  to  the  office,  accruing  during  the 
period  in  which  he  performed  no  service.  Nichols  v,  MacLean, 
101  N.  Y.  626 ;  McVeany  v.  Mayor,  etc.,  80  Id.  190 ;  Dolan 
i;.  Mayor,  etc.,  68  Id.  274 ;  Fitzsinmions  v.  City  of  Brook- 
lyn, 102  N.  Y.  686, 

In  an  action  to  recover  the  salary  of  a  public  office  the 
title  to  the  office  necessarily  comes  in  question,  and  that 
question  cannot  be  tried  in  such  action.  Hadley  v.  City  of 
Albany,  88  N.  Y.  606. 

These  propositions  necessarily  lead  to  an  affirmance  of 
the  judgment  of  the  courts  below. 

Judgment  affirmed,  with  costs. 

All  concur,  except  Finch  and  Gbat,  J  J.,  absent. 


Seth  Wklls,  Respondent,  v.  John  W.  Gaebtjtt,  Ap- 
pellant. 

Ccwrt  of  Appeals^  April  26,  18d2. 

Affirming  56  Hun,  642,  mem. 

1*  l€L8emetUB.  Deed.—Where  theowner  of  two  parcels  of  land  oonv^s  ooa 
by  an  absolute  and  unqualified  deed,  an  easement  will  be  implied  in 
favor  of  the  land  retained  by  the  grantor  and  against  the  land  conyeyed 
to  his  grantee,  only  in  case  the  burden  is  apparent,  continuous  and 
strictly  necessary  for  the  enjoyment  of  the  former. 


«. 
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2.  Same,  Necessity. — While  absolute  physical  necessity  need  not  be  showi^. 
there  must  be  a  reasonable  necessity,  as  distinguished  from  mere  con- 
venience. 

8.  Same.  Implied  reservation. — ^The  doctrine  of  implied  reservation  rests 
upon  the  presumed  Intention  of  the  parties  as  it  is  gathered  from  the 
conveyance,  interpreted  in  the  light  of  the  circumstances  surrounding 
them  when  it  was  executed  and  with  reference  to  which,  as  existing 
facts,  they  are  supposed  to  have  contracted. 

4.  Appeal.  Presumption. — As  regularity  is  presumed,  the  one,  who  claims 
that  an  error  was  committed,  must  cause  it  clearly  to  appear ;  other- 
wise effect  will  be  given  to  the  presumption  by  affirming  the  judg- 
ment. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court  in  the  fifth  judicial  department,  affirming  & 
judgment  entered  upon  the  decision  of  the  court  on  trial  at 
special  term. 

This  action  was  brought  to  restrain  the  defendant  from 
so  obstructing  the  waters  of  Allen's  creek,  in  the  town  of 
Wheatland,  county  of  Monroe,  as  to  cause  them  to  set  back 
upon  the  lands  of  the  plaintiff. 

The  trial  court  found  that  Allen's  creek  is  a  natural 
stream  of  water  flowing  in  an  easterly  direction  across  lot 
37  to  lot  38,  and  thence  across  lot  43  in  said  town.  The 
defendant  is  the  owner  of  a  flour  and  plaster  mill  on  lot  43, 
the  machinery  of  which  is  propelled  by  the  water  of  said 
stream,  impounded  by  a  dam  on  said  lot,  which  until  the 
year  1886  set  back  the  water  across  lot  88  on  to  lands  now 
belonging  to  the  plaintiff  in  lot  37.  For  more  than  fifty 
years  prior  to  1887  there  was  a  dam,  rebuilt  at  intervals,  on 
substantially  the  same  site,  creating  a  water  power  used  to 
run  mills  owned  by  the  defendant  and  his  grantors  contin- 
uously since  1828.  Prior  to  July  1,  1866,  Philip  Garbutt» 
father  of  the  defendant,  owned  lots  37  and  43  with  the  mill 
and  dam  on  the  latter,  and  had  acquired  the  right  from  the 
owner  of  lot  38  to  cause  the  water  to  flow  back  over  it.  On 
the  day  last  named  said  Philip  Garbutt  g^ve  a  mortgage 
upon  forty-one  acres  of  lot  37  to  one  Fairchild,  to  secure  the 
payment  of  $1,600,  without  reserving  the  right  to  flow  any 
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part  of  the  lands  thus  mortgaged,  which  laid  on  both  sides  of 
the  stream.  At  the  date  of  said  mortgage  the  mills  were  in 
operation,  and  the  dam,  maintained  by  Phillip  Grarbatt  on 
lot  43,  when  it  was  filled,  set  back  the  water  across  and 
beyond  the  mortgaged  premises.  In  1858,  Phillip  Oarbutt 
eonyeyed  lot  87  to  the  defendant,  subject  to  said  mortgage, 
and  at  the  same  time  he  also  conveyed  to  him  the  mill 
property  on  lot  43.  June  27, 1888,  pursuant  to  a  judgment 
of  foreclosure  based  upon  said  mortgage,  the  premises  therein 
described  were  sold  and  conveyed  to  the  plaintiff,  who  has 
ever  since  owned  the  same  in  fee  and  has  been  in  possession 
thereof.  Neither  in  said  judgment  nor  in  the  referee's  deed 
was  there  reserved  to  the  defendant  any  right  to  cause  the 
water  of  Allen's  creek  to  flow  back  onto  any  part  of  the 
premises  so  conveyed  to  the  plaintiff.  While  the  defendant 
owned  lots  87  and  43,  and  until  within  a  short  time  before 
the  foreclosure  sale,  he  maintained  said  dam  at  its  accustomed 
height,  the  same  as  it  had  existed  continuously  since  1828. 

In  1887  a  portion  of  the  dam  was  carried  away  by  high 
water,  and,  when  this  action  was  commenced,  the  defendant 
had  parUy  rebuilt  it,  and  intended  to  carry  it  up  to*its  former 
height,  the  effect  of  which  would  be  "  to  set  back  the  waters 
to  some  extent  upon  that  part  of  lot  37  owned  by  the  plaint- 
iff, and  to  interfere  with  and  obstruct  the  natural  flow  of 
waters  of  Allen's  creek  thereon." 

After  finding  the  foregoing  facts  in  substance,  the  trial 
court  found  as  conclusions  of  law  that  there  was  ^^  no  im- 
plied reservation  to  the  defendant  of  the  right  to  set  back 
the  waters  of  Allen's  creek  upon  the  lands  of  the  plaintiff, 
which  he  bought  at  the  foreclosure  of  said  mortgage ;  "  that 
the  defendant  had  no  right  to  so  set  back  said  waters  as  to 
flood  any  part  of  plaintiff's  premises,  "  or  to  render  any  por- 
tion thereof  wet,  spongy  or  unfit  for  agricultural  purposes." 
A  permanent  injunction  was  awarded  accordingly.  As  no 
part  of  the  evidence  appears  in  the  appeal  book,  the  questions 
involved  are  raised  by  exceptions  to  the  conclusions  of  law. 
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John  JI  Snell^  for  appellant. 
Porter  M.  Frenehy  for  respondent. 

VAmir,  J. — Both  parties  unite  in  the  position  that  the 
plaintiff  acquired  througH  the  sale  in  foreclosure  the  entire 
estate  of  both  mortgagor  and  mortgagee  as  of  the  date  of  the 
mortgage.  Rector,  etc.,  v.  Mack,  93  N.  Y.  488 ;  Pardee  v. 
Stewart,  87  Hun,  259,  262 ;  2  R.  S.  192,  §  168 ;  Code  Civ. 
Pro.  §  1632.  The  question  presented  for  decision,  therefore, 
is  whether  a  riparian  owner,  who  has  imposed  a  burden  on. 
one  part  of  his  land  for  the  benefit  of  another  part,  upon 
conveying  the  former  without  express  reservation,  should  \» 
held  under  the  circumstances  of  this  case  to  have  impliedly 
reserved  the  right  to  continue  the  burden.  As  a  grantor 
cannot  derogate  from  his  own  grant,  while  a  grantee  may 
take  the  language  of  the  deed  most  strongly  in  his  favor, 
the  law  will  imply  an  easement  in  favor  of  a  grantee  more 
readily  than  it  will  in  favor  of  a  grantor,  and  this  distinction 
explains  many  of  the  apparent  inconsistencies  in  the  reported 
cases.  Some  learned  judges,  in  considering  what  may  be 
termed  an  implied  grant,  as  distinguished  from  an  implied 
reservation,  without,  however,  mentioning  the  distinction, 
have  used  language  apparently  applicable  to  all  easements 
existing  by  implication,  when  it  was  in  fact  intended  to  be 
limited  to  those  existing  in  favor  of  a  grantee. 

Others,  in  deciding  that  an  easement  was  impliedly 
created  by  a  grant  and  conveyed  to  the  grantee,  have  gone 
farther  in  their  discussions  than  the  point  involved  required, 
and  have  broadly  declared  the  rule  to  be  reciprocal  and  ap- 
plicable alike  to  benefits  conferred  and  burdens  imposed^ 
provided  the  marks  of  either  were  open  and  visible.  Such  was 
the  case  in  Lampman  v.  Milks,  21  N.  Y.  506,  where  the  dis- 
cussion outran  the  decision,  for  while  it  was  decided  that,  on 
the  facts  then  appearing,  an  easement  should  be  implied  in 
favor  of  the  grantee  against  the  grantor  and  his  remaining 
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lands,  it  was  asserted  that  under  like  circumstances  an  ease- 
ment would  be  implied  in  favor  of  the  grantor  against  the 
grantee  and  his  lands.  The  latter  proposition  was  involved 
neither  in  the  case  decided,  nor  in  any  of  those  relied  upon 
to  support  it,  except  such  as  have  since  been  overruled,  either 
expressly  or  impliedly.  So  much  has  been  written  upon  the 
general  subject  of  implied  reservation  that  a  review  of  the 
authorities  is  no  longer  practicable  in  an  opinion  of  reasonable 
length,  and  we  shall  content  ourselves  by  announcing  the  rule 
applicable  to  the  facts  of  this  case,  and  citing  a  few  out  of 
the  many  authorities  upon  which  it  is  based. 

Where  the  owner  of  two  parcels  of  land  conveys  one  by  an 
absolute  and  unqualified  deed,  we  think  that  an  easement  will 
be  implied  in  favor  of  the  land,  retained  by  the  grantor,  and 
against  the  land  conveyed  to  his  grantee,  only  in  case  the 
burden  is  apparent,  continuous  and  strictly  necessary  for  the 
enjoyment  of  the  former.  Outerbridge  v.  Phelps,  13  Abb. 
N.  C.  117 ;  Shoemaker  v.  Shoemaker,  11  Id.  80 ;  Scrymser 
V.  Phelps,  83  Hun,  474 ;  Dales  v.  Ceas,  5  W.  Dig.  400 ; 
Burr  V.  Mills,  21  Wend.  290,  292 ;  Sloat  v.  McDougall,  80 
St.  Rep.  912 ;  Butterworth  v.  Crawford,  46  N.  Y.  340 ; 
Longendyke  v.  Anderson,  101  Id.  625,  630 ;  Buss  v.  Dyer, 
125  Mass.  287 ;  Mitchell  v.  Seipel,  53  Md.  251 ;  Burns  v. 
Gallagher,  62  Id.  462;  Brown  v.  Burkenmeyer,  9  Dana, 
159;  S.  C.  33  Am.  Dec.  541;  McDonald  v.  Lindall,  3 
Rawle,  492 ;  Dillman  v.  Hoffman,  38  Wis.  575  ;  O'Rorke  v. 
Smith,  11  R.  I.  264 ;  Cooper  v.  Maupin,  35  Am.  Dec.  464, 
note;  Collins  v.  Prentice,  15  Conn.  39;  S.  C.  38  Am. 
Dec.  61 ;  Wheeldon  v.  Burrows,  L.  R.  12  Ch.  Div.  81 ; 
Crossley  v.  Lightowler,  L.  R.  2  Ch.  App.  Cas.  478 ;  SufBeld 
V.  Brown,  4  De  G.  J.  &  S.  185 ;  Russell  v.  Watts,  L.  R. 
25  Ch.  Div.  572 ;  Brown  v.  Alabaster,  37  Id.  504 ;  Wash- 
burn on  Easements,  104,  4th  Ed.;  Gould  on  Waters, 
§§  357,  362 ;  6  Am.  &  Eng.  Encyc.  143 ;  4  R.  S.  8th  Ed. 
2461,  §  1. 

The  trial  court  found  ^^  that  at  the  time  of  the  making  and 
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execution  of  the  said  mortgage  said  mills  were  in  operation, 
and  there  had  been  maintained  a  dam  acix)S8  said  creek 
through  said  lot  48,  which  set  the  water  back  up  the  creek  to 
lot  87."  It  was  nbt  expressly  found,  however,  that  there 
was  any  apparent  overflow  at  the  time  when  the  mortgage  or 
the  deed  was  given,  or  that  the  mortgagee  or  the  grantee  had 
any  notice  of  the  facts  when  either  instrument  was  accepted. 
While  the  dam  was  high  enough  to  overflow  the  forty-one 
acres  when  the  pond  was  full,  it  does  not  appear,  unless  by 
implication,  that  any  standing  water  was  visible  at  the  date  of 
the  mortgage,  or  that  there  was  then  any  visible  sign  indicat- 
ing ^^  to  a  person  reasonably  familiar  with  the  subject,  upon  an 
inspection  of  the  premises,"  that  water  had  stood  there  in  the 
past.  Butterworth  v.  Crawford,  46  N.  Y.  849.  At  the  date 
of  the  deed  the  dam  was  not  in  use,  as  it  had  been  partly 
swept  away  by  a  freshet.  Both  the  mortgage  and  the  deed 
were  given  at  a  season  of  the  year  when  the  water  of  streams 
in  this  state  is  ordinarily  low.  Thus  it  is  by  no  means  clear 
from  the  facts  as  found  that  at  the  date  of  either  instrument 
upon  which  the  plaintiffs  title  is  founded,  there  was  any 
visible  overflow,  or  apparent  sign  of  previous  overflow.  As 
regularity  is  presumed,  the  one  who  claims  that  an  error  was 
committed  must  cause  it  to  clearly  appear,  or  effect  will  be 
given  to  the  presumption  by  affirming  the  judgment  appealed 
from.  Tracey  v.  Altmyer,  46  N.  Y.  598 ;  Appleby  v,  Erie 
Co.  Sav.  Bank,  62  Id.  12, 18. 

But  even  if  the  findings,  when  liberally  construed,  show 
that  the  alleged  easement  was  appai*ent  and  continuous,  they 
utterly  fail  to  bring  it  within  the  rule  of  strict  necessity.  It 
does  not  appear  that  the  water  power  of  defendant  would 
be  materially  diminished  if  he  were  not  permitted  to  over- 
flow the  lands  in  question.  The  maximum  overflow  affects 
but  little  more  than  two  acres  of  plaintifiTs  land,  which,  if 
the  dam  should  be  restored,  would  be  rendered  "  wet  or 
spongy"  and  unfit  "for  agricultural  purposes." 

The  defendant  claims  that  the  capacity  of  his  mill,  when 
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the  pond  is  full,  is  about  fifty  barrels  of  flour  each  day,  and 
that  the  fall  at  the  bulkhead  is  eleven  feet,  but  it  does  not 
appear  what  the  capacity  or  fall  would  be  with  the  overflow 
restricted  to  the  lands  which  he  has  the  right  to  overflow. 
We  are  not  informed  as  to  the  fall  of  the  stream  as  it  flows 
through  the  land  affected,  the  grade  of  the  banks,  the  depth 
of  the  water  when  the  overflow  is  greatest,  or  the  quantity 
of  water  that  was  accumulated  or  stored  on  the  two  acres  by 
the  old  dam.  For  aught  that  appears  the  advantage  of  flow* 
ing  such  a  small  quantity  of  land  was  so  trifling  as  to  raise 
the  presumption  that  the  mortgagor  willingly  abandoned  it 
when  he  omitted  to  mention  or  reserve  it  from  the  operation 
of  the  mortgage.  The  doctrine  of  implied  reservation  rests 
upon  the  presumed  intention  of  the  parties  as  it  is  gathered 
from  the  conveyance,  interpreted  in  the  light  of  the  circum* 
stances  surrounding  them  when  it  was  executed  and  with 
reference  to  which,  as  existing  facts,  they  are  supposed  to 
have  contracted.  If  it  appeared  that  the  mill  could  not  be 
operated  without  overflowing  the  plaintifiTs  land,  it  would 
be  cogent  if  not  conclusive  proof  of  that  strict  necessity 
which  does  not  create  the  easement,  but  is  simply  evidence 
as  to  the  intention  of  the  parties.  If,  on  the  other  hand,  it 
appeared  that  owing  to  the  slight  declivity  the  accumulation 
of  water  was  insignificant  and  that  the  mill  property  was 
worth  substantially  as  much  without  the  right  in  contro- 
versy as  with  it,  there  would  be  no  proof  of  "  necessity  "  and 
nothing  upon  which  an  implication  in  favor  of  the  mortgagor 
or  grantor  could  rest.  Even  the  dimensions  of  the  pond  are 
not  furnished  us,  and  we  cannot  compare  its  extent  with  and 
without  the  two  acres,  although  it  appears  to  extend  partly 
across  one  lot  and  entirely  across  another,  before  it  reaches 
the  lands  of  the  plaintiff.  When  it  is  claimed  that  an  ease- 
ment exists  by  necessity,  evidence  of  the  necessity  must  be 
given.  Stuyvesant  v.  Woodruff,  47  Am.  Dec.  156 ;  Gayetty 
V.  Bethune,  14  Mass.  49,  65 ;  Oliver  v.  Pitman,  98  Id.  50. 

While  absolute  physical  necessity  need  not  be  shown  as  in 

28 


484  WELLS  v.  GARBUTT. 

Kote  on  **  Apparent  Easements/^ 

the  case  of  land-locked  premises,  or  the  support  of  a  w^, 
there  must  be  a  reasonable  necessity,  as  distinguished  from 
mere  convenience.  Root  v,  Wadbams,  107  N.  Y.  884; 
Hollenbeck  v.  McDonald,  112  Mass.  260 ;  Berry  v.  Brown, 
6  Coldw.  98  ;  Cooper  v.  Maupin,  36  Am.  Dec.  464,  note. 

But  in  the  case  before  us,  where  certainty  is  required,  all 
is  conjecture.  There  is  neither  finding  nor  evidence  that,  in 
order  to  run  the  mill  with  substantially  undiminished  effi- 
ciency, it  is  necessary  to  maintain  the  dam  at  such  a  height  as 
would  cause  the  water  to  flow  over  the  plaintiffs  land* 

Upon  the  facts  as  found,  we  think  it  would  be  unreason- 
able to  hold  that  the  mortgagor  intended  to  reserve  any  right 
in  the  nature  of  an  easement  over  the  mortgaged  premises, 
or  that  the  mortgagee  understood  when  he  accepted  tiie 
BecnTity  that  it  was  cut  down  in  extent  and  reduced  in  value 
by  the  fiction  of  an  implied  reservation. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haioht,  Pabkeb  and  Landon",  JJ^ 
dissenting. 


Note  on  **  Apparent  Easements." 

Where  one  of  two  tenements,  or  a  portion  of  an  entire  estate.  Is  sold,  the 
purchaser  takes  the  tenement  or  portion  sold,  with  all  the  benefits  and 
burdens  which  manifestly  appear,  at  the  time  of  the  sale,  to  belong  to  it, 
as  between  it  and  the  property  which  the  vendor  retains.  Paine  v.  Chand- 
ler, 23  St.  Rep.  357;  Lampman  v.  Milks,  21  N.  Y.  605;  Curtiss  v.  Ayrault, 
47  Id.  73;  Rogers  v.  Sinsheimer,  50  Id.  646;  Roberts  v.  Roberts,  55  Id.  275; 
Simmons  v.  Cloonan,  81  Id.  557.  In  these  cases,  the  court  distinguishes 
between  continuous  and  discontinuous  easements,  and  holds  that,  in  regard 
to  the  latter,  only  such  as  are  absolutely  necessary  to  the  enjoyment  of  the 
estate  pass  upon  a  severance  of  tenements  by  the  owner.  This  is  really 
nothing  more  than  a  reiteration  of  the  doctrine  of  Lampman  p.  Milks,  ante. 
The  substance  of  the  distinction  between  the  two  classes  of  easements  is 
stated  in  the  opinion  of  the  court,  in  the  case  last  cited,  to  be  that  such  as 
are  not  dependent  for  their  enjoyment  upon  any  actual  interference  by 
man  are  continuous  in  their  nature;  and  those,  the  enjoyment  of  which 
cannot  be  had  save  by  the  interference  of  man,  are  discontinuous  and  pass 
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Upon  a  severance  of  tenements  by  the  owner  only  when  absolutely  necee- 
lary  to  the  enjojrment  of  the  property  conveyed.    Id. 

Three  things  are  essential  to  easements  which  pass  by  implication  npon 
a  severance  of  tenements:  (1.)  A  separation  of  the  title;  (2.)  That  before 
separation  takes  place,  the  use  which  gives  rise  to  the  easement  shall  have 
been  so  long  continued  and  so  obvious  and  manifest  as  to  show  that  It  was 
meant  to  be  permanent;  and  (3.)  That  the  easement  shall  be  necessary  to 
the  beneficial  enjoyment  of  the  land  granted  or  retained,  but  that  the  degree 
ckf  necessity  is  such  merely  as  renders  the  easement  essential  to  the  con- 
venient and  comfortable  enjoyment  of  the  property  as  it  existed  when  the 
severance  was  made.  Paine  v.  Chandler,  ante.  The  element  of  necessity 
is  supplied  if  it  appears  that  the  property  conveyed  cannot  be  fully  enjoyed 
without  subjecting  the  servient  estate  to  the  easement.  Id. ;  Simmons  o. 
doonan,  ante.  In  Paine  v.  Chandler,  awte^  the  defendant  was  the  owner 
of  two  contiguous  farms.  He  conveyed  one  of  them  by  warranty  deed  to 
the  plaintiff.  At  the  time  of  such  conveyance  and  for  many  years  prior 
thereto,  there  had  existed  a  valuable  spring  of  water  on  the  farm  retained 
by  defendant.  The  waters  of  this  spring  were  conducted  by  means  of  pipes 
to  the  barn-yard  of  plaintiff's  fann.  The  use  of  the  water  was  essential  to 
the  full  enjoyment  of  the  latter  farm.  Upon  it  there  was  no  other  adequate 
supply  of  water.  And  it  was  held  that  the  defendant,  when  he  severed  his 
tenements,  charged  the  portion  retained  by  him  with  the  servitude  of  a 
stream  of  water,  conducted  by  artificial  means  from  the  spring  in  question 
to  the  plaintiff's  barn-yard. 

An  easement  appurtenant  to  land  passes  with  the  land,  though  the  deed 
neither  mentioned  the  easement  nor  privileges  and  appurtenances  gener- 
ally, unless  it  Is  expressly  reserved  by  the  deed  or  by  another  agreement 
made  at  the  same  time.  Foote  v.  Man.  R'y  Co.,  68  Hun,  478.  In  Hutte- 
meter  v.  Albro,  18  N.  Y.  51,  It  was  observed,  that  it  is  a  general  rule  that, 
upon  a  conveyance  of  land,  whatever  is  in  use  for  it,  as  an  incident  or 
appurtenance,  passes  with  it. 

Where  the  easements  are  appurtenant  and  appendent  to  the  estate 
conveyed,  they  run  with  the  land  and  pass  by  the  deed  of  conveyance. 
Foote  V.  Man.  R^  Co.,  axUe;  Hills  «.  Miller,  8  Paige,  264.  In  such  case, 
the  grantor  cannot  reserve  to  himself  the  right  to  restrain  the  invasion  of 
the  easements  after  he  has  ceased  to  own  the  property.  Id.  The  right  to 
enjoin  the  continuous  deprivation  of  such  incidents  can  only  be  possessed 
and  enforced  by  the  owner  of  the  fee.  He  alone  can  be  interested  in  main- 
taining free  access  to  his  premises,  and  defending  the  incidental  enjoyment 
of  light  and  air. 

In  Sloat  V.  McDonga!l,  80  St.  Bep.  912,  an  estate  owned  a  plot  of  land 
upon  which  there  was  a  house.  The  executor  sold  half  of  this  plot  to 
plaintiff.  A  portion  of  this  half  was  covered  by  the  wall  of  the  house. 
No  reservation  was  made.  The  wall  under  the  ground  projected  seven 
inches  further  upon  plaintiff's  premises  than  the  wall  above  the  ground. 
This  extra  projection  under  the  groimd  could  only  be  ascertained  by  re- 
noving  the  earth  above  iU    Subsequently  the  remaining  half  was  sold  to 
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defendant.  It  was  held  that  defendant  had  no  easement  in  plaintiff's 
premises  for  the  support  of  the  wall  of  her  house,  as  the  alleged  servient 
estate  was  conveyed  by  the  common  owner  without  reservation  before  the 
alleged  dominant  estate.  Even  if  the  alleged  dominant  estate  had  been 
conveyed  by  the  common  owner  before  the  servient  estate,  it  would  not 
have  created  an  easement  in  this  strip  for  the  support  of  the  house.  Id. ; 
Griffiths  V.  Morrison,  106  N.  Y.  165;  Reiners  v.  Young,  109  Id.  64&  The 
servitude  must  be  open  and  visible  to  raise  a  presumption  that  the  parties 
contracted  with  it  in  view.  Sloat  v.  McDougall,  ante;  Butterworth  o. 
Crawford,  48  N.  Y.  858. 

It  seems  to  be  the  fairly  settled  rule  in  this  state  that  the  vendor  of  a  lot, 
carved  out  of  a  lai^er  lot  owned  by  him,  can  impose  no  servitude  upon  the 
lot  so  sold  in  favor  of  the  portion  retained  by  him  in  derogation  of  his 
grant,  without  an  express  reservation  to  that  effect  in  the  grant.  Sloat  v. 
HcDougall,  ante.  In  Burr  v.  Mills,  21  Wend.  200,  the  court  said  :  '*  If  a 
man  conveys  land  which  is  covered  by  his  mill  pond,  without  any  reserva- 
tion, he  loses  his  right  to  flow  it.  There  is  no  room  for  implied  reservation. 
A  man  makes  a  lane  across  one  farm  to  another,  which  he  is  accustomed 
to  use  as  a  way;  he  then  conveys  the  former  without  reserving  a  right  of 
way;  it  is  clearly  gone.  A  man  cannot,  after  he  has  absolutely  conveyed 
away  his  land,  still  retain  the  use  of  it  for  any  purpose  without  an  express 
reservation.  The  flowing  or  the  way  are  but  modes  of  use,  and  a  grantor 
might  as  well  claim  to  plough  and  crop  the  land.  If  the  mill  had  been  first 
sold  to  another,  It  would  have  been  different;  for  the  right  of  flow  would 
have  passed  to  that  other  as  an  incident,  and  could  not  then  have  been  cut 
off  by  the  grantor." 

There  is  no  good  reason  why  a  grantor  should  be  allowed  to  continue, 
under  the  idea  of  an  implied  reservation,  the  occupation  of  a  part  of  the 
land  absolutely  conveyed  with  a  part  of  his  house  standing  mostly  on  an 
adjoining  lot  retained  by  him,  if  he  would  not  be  permitted  to  continue  the 
occupation  of  land  conveyed  by  him  with  a  mill-pond  to  run  a  mill  on  the 
adjoining  land  which  was  retained.    Sloat  v.  McDougall,  ante. 

Where  the  owner  of  lands  divides  the  same  into  lots,  and  files  a  map 
thereof  upon  which  is  designated  a  proposed  street  which  has  been  laid  out 
as  such,  but  not  formally  opened,  and  conveys  the  lots  by  deeds  bounding 
them  with  reference  to  such  street,  such  deeds  do  not  convey  to  his  grantees 
greater  rights  in  the  parts  designated  as  such  street  than  were  to  be  en- 
joyed by  the  public  generally,  and  cannot  be  considered  as  reserving  a 
private  right  of  way.    Darker  v.  Beck,  32  St.  Rep.  193. 

As  a  grantor  cannot  derogate  from  his  own  grant,  while  a  grantee  may 
take  the  language  of  the  deed  most  strongly  in  his  favor,  the  law  will  imply 
an  easement  in  favor  of  a  grantee  more  readily  than  it  will  in  favor  of  a 
grantor.  Wells  v.  Garbutt,  44  St.  Rep.  592.  This  distinction  explains 
many  of  the  apparent  inconsistencies  in  the  reported  cases.  Id.  Some 
judges,  in  considering  what  may  be  termed  an  implied '  grant,  as  distin- 
guished from  an  implied  reservation,  without,  however,  mentioning  the 
distinction,  have  used  language  apparently  applicable  to  all  easements 
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existing  by  implication,  when  it  was  in  fact  intended  to  be  limited  to  those 
existing  in  favor  of  a  grantee.  Id.  Others,  in  deciding  that  an  easement 
was  impliedly  created  by  a  grant  and  conveyed  to  the  grantee,  have  gone 
farther  in  their  discussions  than  the  point  involved  required,  and  have 
broadly  declared  the  rule  to  be  reciprocal  and  applicable  alike  to  benefits 
conferred  and  burdens  imposed,  provided  the  marks  of  either  were  open 
and  visible.  Id.  Such  was  the  case  in  Lampman  o  Milks,  ante^  where  the 
discussion  outran  the  decision.  While  it  was  decided  in  that  case  that,  on 
the  facts  then  appearing,  an  easement  should  be  implied  in  favor  of  the 
grantee  against  the  grantor  and  his  remaining  lands,  it  was  asserted  that, 
under  like  circumstances,  an  easement  would  be  implied  in  favor  of  the 
grantor  against  the  grantee  and  his  lands.  The  latter  proposition  was 
involved  neither  in  the  case  decided,  nor  in  any  of  those  relied  upon  to 
support  it,  except  such  as  have  since  been,  either  expressly  or  impliedly, 
overruled. 

The  intimation  of  Judge  Selden,  in  Lampman  t?.  Milks,  ante,  that  the 
rule  in  respect  to  easements  is  the  same  when  the  servient  estate  is  first 
conveyed  as  when  the  dominant  estate  is  first  conveyed,  is  mere  obiter  dic- 
tum. In  that  case,  the  dominant  estate  was  first  conveyed.  There  was  no 
reference  to  Burr  v  Mills,  antCy  which  indicates  that  the  court  had  no  in- 
tention of  overruling  the  principle  laid  down  in  that  case. 

In  Butterworth  v.  Crawford,  ante,  the  plaintiff  sought  to  assert  an  ease- 
ment where  the  alleged  servient  estate  had  been  first  conveyed.  The  court 
disposed  of  the  case  on  the  ground  that  the  asserted  servitude  was  not 
apparent,  and  could  not,  for  that  reason,  be  upheld.  The  court  refrained 
from  the  expression  of  an  opinion  upon  the  effect  of  the  conveyance,  by  a 
common  owner,  of  the  servient,  prior  to  the  dominant,  estate. 

Our  courts  have  manifested  no  inclination  to  disturb  the  rule  of  Burr  v. 
Mills,  ante.  The^establishment  of  the  converse  of  this  rule  at  this  late  day 
would  lead  to  much  confusion  and  uncertainty  in  respect  to  titles,  many  of 
which  doubtless  have  been  accepted  upon  the  faith  of  that  case,  and  the 
well  f oimded  belief  that  no  such  implied  reservation  existed  in  favor  of  the 
grantor. 

Where  the  owner  of  two  parcels  of  land  conveys  one  by  an  absolute  and 
unqualified  deed,  an  easement  will  be  implied  in  favor  of  the  remaining 
land  and  against  the  land  conveyed  to  the  grantee,  only  in  case  the  burden 
is  apparent,  continuous  and  strictly  necessary  for  the  enjoyment  of  the 
former.  Wells  v.  Garbutt,  ante;  Outerbridge  v.  Phelps,  13  Abb.  N.  C. 
117;  Shoemaker  v.  Shoemaker,  11  Id.  80;  Scrymser  v.  Phelps,  33  Him,  474; 
Bales  V.  Ceas,  5  W.  Dig.  400  ;  Burr  v.  Mills,  ante  ;  Sloat  v.  McDougall, 
ante  ;  Butterworth  v.  Crawford,  ante  ;  Longendyke  v.  Anderson,  101  Id. 
625.  While  absolute  physical  necessity  need  not  be  shown,  there  must  be 
a  reasonable  necessity  as  distinguish^  from  mere  convenience.  Root  v. 
Wadhams,  107  N.  T.  384;  Wells  c.  Garbutt,  ante. 

When  the  owner  of  land  sells  a  part  thereof,  he  impliedly  conveys  to  the 
grantee  all  those  apparent  and  visible  easements  which  are  necessary  for 
the  reasonable  use  of  the  property  granted  and  which  are  at  the  time  of  the 
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grant  used  by  the  owner  of  the  entirety  for  the  benefit  of  the  parte  granted. 
Pahie  V.  Chandler,  48  St.  Rep.  328;  Lampman  v.  Milks,  ante.  The  rule  is 
not  confined  in  its  application  to  continuous  easemento,  but  applies  to 
those  artificial  arrangemente  which  openly  exist  and  materially  affect  the 
value  of  the  respective  parte  of  the  estate  at  the  time  of  the  sale.  Id. ; 
Curtiss  v.  Ayrault,  ante. 

In  Lampman  v.  Milks,  ante^  the  original  owner  of  the  land,  across  which 
a  stream  flowed,  diverted  the  stream  through  an  artificial  channel  so  as  to 
relieve  a  portion  of  the  land  formerly  overfiowed  by  the  stream.  This  por- 
tion he  afterwards  conveyed  to  a  third  party.  The  court  held  that  neither 
he,  nor  his  grantees  of  the  residue  of  the  land,  could  return  the  stream  to 
ite  ancient  bed  to  the  damage  of  the  first  grantee.  The  land  which  the 
owner  conveyed,  after  he  liad  diverted  the  channel  of  the  stream,  would 
have  become  worthless  by  being  overflowed  if  he,  or  his  grantees  of  the 
remaining  i>ortion,  had  been  permitted  to  return  the  stream  to  ite  original 
channel.  The  court  held  that,  under  such  circumstances,  the  owner  in 
conveying  the  premises,  thus  relieved  from  overflow,  charged  the  remain- 
ing portion  of  the  premises  with  the  servitude  of  submitting  to  the  stream 
running  through  the  lands  of  the  subsequent  grantees.  In  the  course  of 
the  opinion  in  that  case,  the  judge  distinguiBhed  between  those  easemente 
which  are  continuous,  that  is,  self-perpetuating,  independent  of  human 
intervention,  and  those  which  are  termed  discontinuous  easemente,  the 
enjoyment  of  which  can  be  had  only  by  the  interference  of  man,  such  as 
righte  of  way  or  a  right  to  draw  water.  The  latter  kind  of  easemente,  upon 
a  severance  of  tenemente  by  the  owner,  only  pass  when  they  are  absolutely 
necessary  to  the  enjoyment  of  the  property  conveyed.  Root  v.  Wadhams, 
ante. 

In  Curtiss  r>.  Ayrault,  ante^  it  api>eared  that  a  marsh  had  been  drained 
by  the  owner  of  the  whole  tract  by  digging  a  ditch  which  carried  the  water 
to  other  portions  of  the  tract  where  it  made  a  permanent  channel.  In  this 
channel,  the  water,  gathered  in  the  marsh,  flowed  in  a  continuous  stream. 
In  this  manner,  the  lands  drained  and  the  lands  through  which  the  ditch 
X>assed  were  mutually  benefited.  The  owner  of  the  property,  while  these 
reciprocal  benefite  and  burdens  were  in  existence  and  apparent,  divided  the 
tract  into  parcels  and  conveyed  them  to  different  grantees,  who  contracted 
with  reference  to  the  then  open  and  apparent  condition  of  the  land.  It  was 
held  that  such  condition  was  essential  to  the  enjoyment  of  all  the  lands, 
and  especially  to  that  portion  which,  by  the  digging  of  the  ditch,  had  been 
drained  and  made  good  available  soil. 

In  Adams  v.  Conover,  87  N.  Y.  422,  the  case  arose  under  an  alleged 
breach  of  covenant  of  warranty  and  of  quiet  enjoyment  contained  in  the 
deed.  It  was  contended  that  the  covenant  was  broken  because,  at  the 
time  of  the  conve3rance  of  the  premises,  which  consisted  of  a  mill,  a  dam 
and  a  pond,  they  were  in  a  certein  visible  condition  inr^^rd  to  the 
height  of  the  dam.  A  right  existed  at  the  time  in,  and  was  subsequently 
exercised  by,  a  third  party  to  compel  the  lowering  of  such  dam.  The  effect 
was  to  substantially  ruin  the  premises  for  use  as  a  water  power.    This  use 
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was  the  sole  consideration  for  their  purchase  and  their  chief  yalne.  The 
court  held  that  the  conveyance  by  metes  and  bounds,  which  included  the 
dam  and  water  power,  conveyed  the  dam  as  it  then  stood  at  its  existing 
and  apparent  height.  It  said  that  the  power  of  the  water  thus  created  and 
stored  was  the  essential  and  material  element  of  value  in  the  mill  property 
which  was  the  subject  of  the  conveyance ;  that,  therefore,  there  was 
a  breach  of  the  covenant  of  warranty  and  of  quiet  enjoyment,  when  it  was 
shown  that  there  was  a  superior  right  in  a  third  pecBon  to  demand  a  reduc- 
tion of  the  height  of  the  dam  and  the  lessening  of  the  head  of  water  there- 
by; and  that  it  was  so  determined  because  of  the  fact  that  substantially 
the  whole  value  of  the  property  depended  upon  continuing  the  height  of 
the  dam  as  it  existed  openly  and  apparently,  at  the  time  of  the  convey- 
ance. 

Where  the  owner  of  two  tenements  sells  one  of  them,  or  the  owner  of  an 
«Dtife  estate  sells  a  portion,  the  purchaser  takes  the  tenement  or  portion 
4old,  with  all  the  benefits  and  burdens  which  appear,  at  the  time  of  the 
sale,  to  belong  to  it,  as  between  it  and  the  property  which  the  vendor  re- 
tains. Lampman  o.  Milks,  ante.  This  is  one  of  the  recognized  modes  by 
which  an  easement  or  servitude  is  created.  No  easement  exists  so  long  as 
there  is  a  unity  of  ownership,  because  the  owner  of  the  whole  may,  at  any 
time,  rearrange  the  qualities  of  the  several  parts.  Id.  But  the  moment  a 
severance  occurs,  by  the  sale  of  a  part,  the  right  of  the  owner  to  redis- 
tribute the  properties  of  the  respective  portions  ceases.  Easements  mr 
servitudes  are  then  created,  corresponding  to  the  benefits  and  burdens 
mutually  existing  at  the  time  of  the  sale.  Id.  The  parties  are  presumed 
to  contract  in  reference  to  the  condition  of  the  proi>erty  at  the  time  of  the 
sale,  and  neither  has  a  right  by  altering  arrangements  then  openly  existing, 
to  change  materially  the  relative  value  of  the  respective  parts.    Id. 

It  is  not  every  species  of  easement  which  passes  as  a  matter  of  course 
by  the  conveyance  of  one  of  two  tenements,  or  part  of  a  single  tenement, 
by  the  owner  of  both  or  the  whole.  Id.  Easements  or  servitudes  are 
divided  into  continuous  and  discontinuous.  Continuous  are  defined  to  be 
those,  of  which  the  enjoyment  is,  or  may  be,  continual,  without  the  neces- 
sity of  any  actual  interference  by  man;  as  a  water-spout,  or  right  to  light 
or  air.  Id.  Discontinous  are  those,  the  enjoyment  of  which  can  be  had 
only  by  the  interference  of  man;  as  rights  of  way,  or  a  right  to  draw 
water.  Id.  Those  easements  which,  according  to  this  classification,  are 
termed  discontinuous,  pass  upon  a  severance  of  tenements  by  the  owner 
only  when  they  are  absolutely  necessary  to  the  enjoyment  of  the  property 
conveyed.    Id. 

When  an  owner  of  land  has  permanently  and  visibly  changed  its  condi- 
tion by  effecting  an  advantage  to  one  part  and  burdening  another,  the  respect- 
ive owners,  upon  a  severance  of  the  ownership,  hold  the  land  according 
to  such  changed  condition.  Roberts  v.  Boberts,  ante,  For  instance, 
where  an  owner  of  land,  through  which  runs  a  stream,  changes  its  course 
by  cutting  an  artificial  ditch  to  carry  off  its  waters,  and  thereafter  conveys  to 
€016  person  that  portion  of  the  land  whereon  was  the  natural  channel,  aad 
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to  another  party  that  part  npon  which  the  hurden  of  the  stream  is  thus 
cast,  the  grantees  hold  each  his  portion  according  to  its  changed  condition. 
The  former  is  relieved  from,  and  the  latter  burdened  with,  the  stream.  Id. 
If  the  ditch  gets  out  of  repair  by  reason  of  floods  or  washing  away  banks, 
or  otherwise,  it  is  the  legal  right  of  the  former  grantee  to  repair  it,  so  as  to 
restore  it  to  Its  original  condition,  and  make  it  subserve  the  purposes  of 
carrying  off  the  water  of  the  stream.  Id.  He  is  entitled  to  have  the  ditch 
kept  up  as  it  was  when  purchased,  and  to  keep  it  in  that  condition,  and,  if 
necessary,  to  enter  upon  the  latter  grantee's  land  to  make  repairs,  provided 
he  does  no  unnecessary  injury.  But  he  has  no  right  to  substantially  change 
the  condition  of  the  ditch,  to  the  injury  of  such  land.  Where  the  artificial 
channel  is  intended  to,  and  did,  carry  oflF  the  water  in  its  ordinary  stages, 
but  is  not  sufficient  for  freshets  or  imusual  floods,  he  has  no  right  to  change 
its  character  in  this  respect,  and  consequently  no  right  by  the  construction 
of  barriers  or  embankments  to  cause  more  water  to  flow  upon  such  lands,  in 
times  of  freshet  or  flood,  than  when  the  channel  was  made.  Id.  If  such 
unusual  barriers  are  erected  upon  such  lands,  it  is  the  legal  privilege  of  the 
latter  grantee  to  reduce  them  to  the  proper  standard;  but  he  is  not  jasttfied 
in  causing  an  unnecessary  destruction  of  the  entire  structures.    Id. 

There  are  rights  which  are  mentioned  in  the  books  as  quasi  easements: 
(1.)  Where  there  has  been  an  easement  proper  with  a  dominant  and  servi- 
ent tenement,  and  the  ownership  of  such  tenements  has  been  unified.  In 
such  a  case,  when  the  ownership  is  again  severed  by  a  conveyance  of  a 
dominant  tenement,  the  way  will  not  pass  by  tho  general  word  **  appur- 
tenances ''  merely,  but  there  must  be  particular  9r  general  words  indicating 
an  intention  to  grant  the  way.  Parsons  o.  Johnson,  68  N.  T.  63.  (2.) 
There  are  other  quasi  easements,  as  when  the  owner  of  land  has  con- 
structed a  way  of  drain  over  one  portion  of  it  for  the  benefit  of  another 
X>ortion,  and  there  has  never  been  a  separate  ownership  of  a  dominant  and 
servient  tenement.  Id.  This  class  is  again  subdivided  into  those  which 
are  called  continuous,  as  a  drain  or  sewer  which  are  used  continuously 
without  the  intervention  of  man;  and  those  which  are  termed  non-con- 
tinuous, as  a  right  of  way  which  can  only  be  used  by  the  intervention  of 
man  repeated  at  intervals  when  user  is  desired.  Id.  Such  continuous  guosi 
easements  pass  upon  the  conveyance  of  what  will  become  the  dominant 
tenement,  by  the  word  "appurtenances,"  and  probably  without  that  word. 
But  the  non-continuous  easements  will  pass  only  by  words  sufficient  to 
create  a  new  easement  and  annex  it  to  the  newly-made  dominant  tenement. 
Id.  The  word  "appurtenances,"  is  not  sufficient.  Id.  Tlie  distinction 
between  easements  which  are  apparent  and  continuous  and  those  which 
are  not  apparent  and  non-continuous,  is  completely  established  by  adjudi- 
cated cases.  Id.  The  former  pass  on  the  severance  of  the  two  tenements 
as  appurtenant  without  the  use  of  the  word  "appurtenances."  But  the 
latter  do  not  pass,  unless  the  grantor  uses  language  in  the  conveyance 
sufficient  to  create  easements  de  novo*    Id. 

Where  the  owner  of  an  entire  estate  conveys  a  portion  thereof,  the  pup> 
chaser  takes  the  same  with  all  the  incidents  and  appurtenances  which 
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appear  at  the  time  of  the  Bale  to  belong  to  it,  as  between  it  and  the  portion 
retained.  Simmons  v.  Cloonan,  81  N.  T.  557.  It  is  not  essential  to  the 
application  of  this  rule  that,  at  the  time  of  the  sale,  the  apparent  incidents 
should  be  in  actual  use  by  the  grantor,  in  connection  with  the  portion  con- 
veyed. Knowledge  on  his  part  of  their  existence  is  sufficient.  This  may 
be  shown  otherwise  than  by  actual  use.  Id.  The  incidents,  which  pass 
as  appurtenances  must  be  open  and  Tislble,  and,  when  so,  knowledge  will 
be  inferred.  Id.  The  appurtenances,  which  pass  in  such  case,  are  not 
limited  to  those  absolutely  necessary  to  the  enjo3nnent  of  the  property  con- 
veyed. It  is  sufficient,  if  full  enjoyment  of  the  property  cannot  be  had 
without  them.    Id. 

The  rule  of  law  which  creates  an  easement  on  the  severance  of  two  tene- 
ments or  heritages,  by  the  sale  of  one  of  them,  is  confined  to  cases  where 
an  apparent  sign  of  servitude  exists  on  the  part  of  one  of  them  in  favor  of 
the  other;  or,  as  expressed  in  some  of  the  authorities,  where  the  marks  of 
the  burden  are  ox>en  and  visible.  Butterworth  v.  Crawford,  ante.  Unless 
the  servitude  is  open  and  visible,  or  at  least,  unless  there  is  some  apparent 
mark  or  sign,  which  would  indicate  its  existence  to  one  reasonably  familiar 
with  the  subject,  on  an  inspection  of  the  premises,  the  rule  has  no  appli- 
cation.   Id. 

In  the  case  last  cited,  the  owner  of  two  adjoining  houses  and  lots  in  the 
dty  of  New  York,  known  as  numbers  83  and  85,  built  a  vault  lialf  in  the 
lot  of  each,  extended  the  division  fence  over  the  center  of  the  vault,  and 
then  erected  an  outhouse  for  each  building,  on  either  side  of  the  fence,  ovei* 
the  vault.  A  drain  from  the  vault  ran  through  the  lot  number  85.  Defend- 
ant purchased  number  85,  receiving  a  full  covenant  deed  without  reser- 
vation. Subsequently,  plaintiff  purchased  number  83.  There  was  nothing 
in  the  situation  or  apiiearance  of  the  premises  to  indicate  that  there  was 
any  drain  from  the  outhouses  in  question.  Defendant  closed  up  the  drain. 
It  was  held  that  the  servitude  was  not  apparent,  and  no  easement  existed, 
in  favor  of  number  88. 

When  an  owner  of  a  whole  tenement  has  by  some  artificial  arrangement 
of  the  material  properties  of  his  estate,  added  to  the  advantages,  and  en- 
hanced the  value,  of  one  portion  of  it,  he  cannot,  after  selling  that  portion 
with  those  advantages  openly  and  visibly  attacked,  voluntarily  breakup  the 
arrangement  and  thus  destroy  or  materially  diminish  the  value  of  the  por- 
tion sold.  Simmons  v.  Cloonan,  47  N.'Y.  3.  The  moment  the  severance 
of  a  tenement  takes  place  by  a  sale  of  a  part,  the  right  of  the  o^mer  to  re- 
distribute the  properties  of  the  respective  portions  ceases.  Id.  The  parties 
are  presumed  to  contract  in  reference  to  the  condition  of  the  property  at 
the  time  of  the  sale.  Id.  These  rules  apply  to  effect  and  govern  all 
grantees  of  the  original  owner,  so  that  they  who  purchase  the  portion  of  the 
original  tenement  benefited  acquire  the  benefit,  and  they  who  purchase  the 
portion  burdened  take  it  subject  to  a  continuation  of  the  burden,  so  far  as 
the  benefit'ed  portion  is  concerned.    Id. 

Where  the  owner  of  a  tract  of  land,  upon  which  was  a  marsh,  has  dug  a 
ditch  therefrom  through  other  portions  of  the  tract,  making  a  permanent 
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channel  In  which  the  waters  of  the  marsh  flow  in  a  continuous  stream, 
mutually  benefiting  the  land  drained  and  the  lands  to  which  it  conreyed  a 
supply  of  good  water,  and  where  he  subsequently  and  while  these  reciprocal 
benefits  and  burdens  were  existing  and  apparent,  has  divided  the  tract  into 
parcels,  and  conveyed  them  to  different  grantees,  who  contracted  with  ref- 
erence to  such  a  condition  of  the  land,  the  respective  grantees  have  no 
right  to  change  the  relative  condition  of  one,  to  the  injury  of  another, 
parcel.  Curtlss  v.  Ayrault,  ante.  The  application  of  the  rule  does  not 
depend  solely  upon  the  purpose  for  which  the  changes  have  been  made  in 
the  tenement  by  the  owner.  Id.  It  is  the  open  and  visible  effect  upon  the 
parts,  which  the  execution  of  the  purpose  has  wrought  which,  presented 
to  the  view  of  the  purchaser,  is  presumed  to  influence  his  mind,  and  to 
move  him  in  his  bargaining.  Id.  This  presumption  may  be  repelled  by 
the  actual  Icnowledge  of  the  contracting  parties,  which  may  negative  any 
deductions  to  be  drawn  from  the  visible  physical  condition  of  the  property. 
Id.  And  so  far,  a  knowledge  of  the  purpose  of  the  owner  is  an  element. 
Id.  The  question  is,  did  the  purchaser,  in  arriving  at  the  price  he  would 
pay,  consider,  and  have  a  right  to  consider,  as  an  element  of  the  value  of 
the  laud  he  was  bidding  for,  the  benefits  it  derived  from  the  changed  con- 
dition ?    And  this  a  question  of  fact  for  the  jury.    Id. 

In  Rogers  v.  Sinshelmer,  ante,  a  party  who  owned  two  adjoining  lots 
erected  a  house  on  each  lot  with  a  party  wall  between  them.  He  then  con- 
veyed the  easterly  lot  to  plaintifTs  and  the  westerly  lot  to  defendant's 
*  grantor,  by  deeds  recorded  the  same  day.  The  description  in  the  former 
deed  conveyed  the  party  wall  and  two  inches  beyond.  Plaintiff  brought  an 
action  to  recover  possession  of  the  strip  from  the  center  of  the  party  wall  to 
the  boimdary  line.  It  was  held  that  plaintiiTs  premises  were  charged  with 
a  servitude  of  having  the  walls  stand  as  an  exterior  wall  to  defendant's 
house  and  as  a  support  to  its  beams  so  long  at  least  as  the  building  should 
endure.  This  servitude  was  both  continuous  and  apparent.  It  was  one 
which  could  be  discovered  on  an  inspection  of  the  premises  by  one  reason- 
ably familiar  with  the  subject.  Butterworth  o.  Crawford,  mde.  A  mere 
measurement  of  the  house  would  have  disclosed  it.  Consequently,  on  the 
severance  of  the  two  properties,  the  grantee  of  the  westerly  lot  acquired 
an  easement  corresponding  with  the  servitude  to  which  the  easterly  lot 
subject.    Rogers  o.  Sinsheimer,  ante  ;  lAmpman  «•  Milks,  ante. 
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JossPH  BoHK  et  (d^  Appellants,  v.  Albert  G*  Hatch, 

Respondent. 

Court  of  Appeals,  April  12, 1892. 

1.  Beat  property.    Improvements, — ^To  move  a  court  of  equity  to  support 

a  claim  for  the  improyements  put  upon  the  property  of  another,  it 
should  at  least  appear  that  the  occupants  had  acted  upon  a  belief  as  to 
their  title,  which  had  some  probable  basis,  and  that  the  real  owners, 
knowing  of  their  acts,  suffered  them  to  go  on  without  notifying  them 
of  the  actual  condition  of  the  title. 

2.  Same,    Lease. — ^The  subsequent  acceptance  of  a  lease  of  the  premises 

by  the  occupants  from  the  owner  is  a  recognition  of  the  title  in  the 
lessor,  which,  when  considered  in  connection  with  the  absence  of  any 
legal  title  or  estate  in  them,  operates  as  a  waiver  of  any  claim  for  im- 
provements. 

3.  Former  acfjudication.    Bar. — ^An  abjudication  in  a  prior  litigation  bars 

any  inquiry,  in  another  action  between  the  same  parties,  into  matters  in- 
volved in,  and  necessarily  passed  upon  by,  the  judgment  in  the  former 
action. 

4.  Beal  property .    Claim. — To  maintain  an  action  imder  the  provisions  of 

section  1638  of  the  Code  of  Civil  Procedure,  the  plaintiff  must  show 
possession  under  some  claim  of  title. 

Appeal  from  a  judgment  of  the  superior  court  of  Buffalo, 
general  term,  affirming  judgment  in  favor  of  defendant  dis- 
missing plaintiffs'  complaint. 

0.  C.  De  Wittj  for  appellants. 

^.  L.  Parker^  for  respondent. 

Gray,  J. — This  action  was  brought  by  plaintiffs  to  restrain 
the  defendant  from  prosecuting  in  the  municipal  court  of 
Buffalo  proceedings  to  summarily  remove  them  from  premises 
in  their  occupation,  and  to  have  their  equitable  interest  in 
and  to  the  same  adjudged.     Their  complaint  was  dismissed 
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at  the  trial  term  of  the  superior  court  of  Buffalo,  and  the 
judgment  of  dismissal  was  aflBrmed  upon  appeal  to  tho 
general  term.  The  opinions  delivered  upon  each  occasion 
were  very  full  in  their  discussion  of  the  questions,  and  leave 
little  for  us  to  say  now  in  further  affirmance  of  the  judg- 
ment. 

In  1865  the  plaintiff,  Joseph  Bohn,  obtained  permission 
from  Jesse  Peck  to  move  a  small  house  upon  some  land 
proposed  to  be  made  by  filling  in  on  the  bank  of  a  stream. 
The  allegations  of  the  complaint  and  the  evidence  first 
given  by  plaintiff  placed  his  entry  into  possession  of  the 
premises  upon  the  ground  of  a  mere  license  to  occupy  them ; 
but,  subsequently,  he  changed  his  evidence  and  testified  that 
Jesse  Peck  told  him  to  fill  up  the  land  and  that,  if  he  did  so^ 
he  would  give  him  a  portion  of  it.  The  latter  aspect  of  the 
case  for  the  plaintiffs  would  be,  of  course,  the  more  favorable 
one  to  them ;  inasmuch  as  such  an  agreement  with  an  owner 
of  the  land  would  be  based  upon  some  consideration  and 
give  strength  to  the  claim  of  the  plaintiffs  for  equitable  re- 
lief. But  the  difficulty  in  the  way  of  any  equitable  relief 
lies  in  the  utter  failure  of  the  evidence  to  prove  any  title,  or 
sufficient  authority,  in  Jesse  Peck.  At  the  time  the  record 
title  and  the  ownership  of  the  premises  were  in  Francis  and 
Charles  Peck,  who  were  in  California.  They  were  sons  of 
Jesse  Peck ;  but  it  did  not  appear  that  he  ever  had  any 
authority  from  them  to  create  any  interest,  or  rights  in,  or 
to  the  premises.  Nor  did  it  appear  that  the  owners  ever 
knew  of  plaintiff's  entiy ;  or  that  there  was  any  ratification  of 
what  Jesse  Peck  had  done.  He  is  dead,  and  the  extent  of 
any  authority  in  him  to  deal  with  the  property  turns  upon 
evidence  of  circumstances  which  fall  short  of  establishing 
the  fact. 

Certainly,  there  was  no  evidence  competent  to  prove  the 
existence  of  any  power  in  Jesse  Peck  to  grant  any  rights  in 
connection  with  the  property  in  question.  With  no  action 
by  the  owners  and  with  no  authority  in  Jesse  Peck,  who. 
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we  may  even  assume  from  the  evidence,  exercised  some 
supervision  over  the  property,  I  cannot  see  that  the  claim 
of  the  plaintiffs  has  any  foundation  in  facts  upon  which 
equity  can  rightly  intervene  for  their  protection.  The  mere 
assumption  of  Bohn  at  the  time  of  his  entry  that  Jesse  Peck 
had  the  title  to,  or  some  delegated  power  over,  the  property, 
from  the  circumstances  of  his  taking  care  of  it  or  from  ap- 
pearances,  did  not  warrant  nor  protect  lum  in  entering  upon 
and  occupying  the  land.  No  property  rights  can  he  pred- 
icated upon  what  was  mere  assumption  and  which  the 
slightest  investigation  of  title,  or  of  the  authority  of  the 
presumed  agent,  would  have  demonstrated  to  he  baseless. 
To  move  a  court  of  equity  to  support  a  claim  for  the  im- 
provements put  upon  the  property  of  another,  it  should  at 
least  appear  that  the  occupants  had  acted  upon  a  belief  as  to 
their  title  which  had  some  probable  basis ;  and  that  the  real 
owners,  knowing  of  their  acts,  suffered  them  to  go  on  with- 
out notifying  them.  It  further  appears  that  in  1375,  ten 
years  afterwan^  plaintiff  Bohn  took  a  lease  in  writing  of 
the  premises  for  three  years  from  George  DeWitt  Clinton, 
agreeing  to  pay  an  annual  rental  therefor.  In  a  proceeding 
in  the  Buffalo  municipal  court,  brought  by  this  defendant 
and  another,  as  the  owners  of  the  property  in  fee  through  a 
conveyance  of  Clinton's  title,  to  remove  these  plaintiffs  for 
default  in  the  payment  of  rent,  a  judgment  was  had,  upon 
issues  raise4  and  tried,  which  established  the  lease  and  the 
lessor's  title.  In  that  proceeding,  the  tenants,  these  plaint- 
iffs, by  their  answer  put  in  issue  the  title  to  and  the  leasing 
of  the  premises,  as  well  as  the  other  allegations  of  the 
petition  as  to  their  indebtedness  for  rent  and  of  their  holding 
over  after  default.  The  final  order  of  the  municipal  court 
was,  upon  appeal  to  the  superior  court,  affirmed  there,  and 
the  judgment  is  conclusive  upon  these  plaintiffs  as  to  the 
defendant's  title.  They  claim  the  right  to  attack  the 
validity  of  the  judgment  on  the  gix>und  that  the  lease  was 
void ;  but  the  dispute  over  the  lease  and  all  questions  con- 
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cerning  its  validity  ended,  as  to  these  parties,  with  the  teiv 
mination  of  the  litigation  by  the  judgment  of  afiKrmanoe  in 
the  superior  court.  The  adjudication  in  that  litigation  haa 
barred  any  inquiry,  in  another  action  between  the  same 
parties,  into  matters  involved  in  and  necessarily  passed  upon 
by  the  judgment  in  the  previous  action. 

These  plaintiffs  are  in  no  position  to  assert  any  title  to 
the  land,  or  to  claim  payment  for  the  improvements  made 
upon  it.  In  any  way  their  case  is  regarded,  it  is  defeated 
for  the  want  of  any  title  or  authority  in  Jesse  Peck,  through 
whose  acts  they  claim ;  and  the  subsequent  acceptance  of  a. 
lease  of  the  premises  was  a  recognition  of  the  title  in  their 
lessor,  which,  when  considered  in  connection  with  the  absence 
of  any  legal  titie  or  estate  in  them,  I  consider  to  have  amounted 
to  a  waiver  of  any  claim  for  improvements. 

The  appellants  attempt  to  found  some  right  upon  a  tax 
sale  two  yeai's  prior  to  the  lease ;  but  the  certificate  received 
then  conferred  no  title  to,  nor  any  estate  in  the  premises. 
There  was  nothing  in  that,  nor  in  the  existing  conditions, 
upon  which  to  found  a  claim  of  adverse  possession,  which 
would,  as  appellants*  counsel  argues,  entitle  them  to  main- 
tain this  action  as  against  the  grantees  of  the  former  owner. 
Under  §  1638  of  the  Code,  to  which  he  refers,  the  possession 
of  the  property  must  be  under  some  claim  of  title,  in  order 
to  maintain  the  action.  This  is  not  an  action  which  that 
section  authorizes.  • 

A  careful  consideration  of  this  case  compels  the  conclu- 
sion,that  there  is  no  ground  for  the  award  of  any  equitable 
relief.  To  support  a  claim  for  an  accounting,  in  a  case 
where  the  plaintiffs  have  failed  to  prove  any  legal  inception 
of  their  occupation,  under  some  actual  or  implied  grant  of 
rights  from  the  owner  of  the  property,  and  where  their  entry 
was  only  under  the  permission  of  one  standing  in  no  relation 
of  ownership  or  of  agency,  would  be  contrary  to  legal 
principles  and  without  any  precedent  that  I  am  referred  to> 
or  am  aware  of. 
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The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

All  concur. 


Note  on  '^  Dbtsbiokatton  of  Claim  to  Real  Pboperty. 


»i 


The  case  of  Brown  v.  Teel,  50  Hun,  01,  referred  to  in  note  in  3  Sil.  (Ct. 
of  App.),  148,  was  affimfed,  without  opinion,  in  128  N.  Y.  678. 

Since  the  note  on  this  subject,  in  3  Sil.  (Ct.  of  App.),  148,  was  written,  an 
amendment  to  §  1038  et  seq.  of  the  Code  of  Ciyil  Procedure  has  been  passed 
which,  among  other  matters,  permits  an  action  to  compel  the  determination 
of  claims  to  real  property  to  be  maintained  against  an  infant,  etc.,  subject  to 
the  right  of  a  new  trial  as  prescribed  In  §  1646,  as  amended  by  same  act. 
Chap.  210  of  1801.  For  the  amendments  to  said  section  made  by  this  act, 
see  Code  Amendments  of  1801,  issued  by  Banks  &  Bros. 

In  an  action  to  determine  claims  to  real  estate,  under  §§  1638,  1630  of  the 
Code,  an  injunction  pendente  lite  may  properly  be  granted  to  restrain  the 
prosecution  of  ejectment  suits  brought  against  the'  plaintiff.  Cuthbert  v. 
Chauvet,  37  St.  Rep.  041. 

Where  the  plaintiff  in  an  action  to  determine  claims  to  real  property  after 
the  vacation  of  ejection  against  him,  the  action  may  be  revived  against  a 
devisee  of  the  subject  matter  of  the  suit,  and  he  may  be  compelled  to  pro- 
ceed therein.  Higgins  v.  Mayor,  etc.,  45  St.  Rep.  606.  It  cannot  be  that 
litigations,  which  are  instituted  by  the  owners  of  real  estate  for  the  pur- 
pose of  determining  the  claims  thereto,  can  be  relieved  from  all  the  effects 
of  such  litigation,  in  case  they  have  not  been  finally  determined,  by  reason  of 
their  death.  Id.  There  can  be  no  question  that,  If  the  devisee  of  the  owner 
should  elect  to  proceed  with  the  action,  he  would  be  entitled,  as  a  matter 
of  right,  to  have  been  substituted  and  to  have  derived  all  the  benefits  which 
might  accrue  from  a  favorable  adjudication  thereon.  Id.  Nor  can  it  be 
said,  because  the  adjudication  has  been  averse,  that,  therefore,  he  cannot 
be  brought  in  as  the  successor  in  interest  and  be  bound  by  such  adjudication. 
Id.  The  devisee  takes  his  devise  subject  to  all  its  incumbrances,  of  which 
the  pendency  of  such  action  is  one,  and  cannot  complain  that  the  order  of 
substitution  deprives  him  of  the  right  to  a  new  trial,  to  which  he  would  be 
entitled  under  the  Code  if  the  action  had  not  been  commenced  by  his  pre- 
decessor.   Id. 

Under  §  1638  of  the  Code,  the  possession  of  the  property  must  be  under 
some  claim  of  title,  in  order  to  maintain  the  action.  Bohn  v.  Hatch,  44 
St.  Rep.  257. 

A  case,  properly  one  of  equitable  cognizance,  Is  clearly  not  within  the 
statutory  rule  which  prescribes  three  years^  actual  possession  in  the  plaint- 
iff before  an  action  can  be  maintained  to  determine  conflicting  claims  to 
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real  estate.  Center  v.  Weed,  44  St.  Bep.  468.  It  is  apparent  from  the  terms 
of  that  statute  that  the  action  there  giyen  is  one  which  is  based  upon  the 
l^al  title  held  or  claimed  by  the  plaintiff,  and  that  it  has  no  reference  to 
an  action  for  similar  relief,  which  proceeds  upon  equitable  grounds.  Id. 
So  far  from  i>ossession  in  the  plaintiff  being  required  in  the  latter  class  of 
actions,  relief  may,  in  a  proper  case,  be  obtained  to  set  aside  a  deed  or  re- 
move a  cloud  upon  title  and  to  recover  i)ossession  in  a  single  action.  Id. ; 
Lattin  e.  McCarty,  41  N.  Y.  107;  Phillips  v.  Gorham,  17  Id.  270;  Bockes  v. 
Lansing,  74  Id.  487. 

Under  the  statute,  prior  to  the  amendment  of  1892,  it  was  requisite  to  the 
maintenance  of  the  action  that  there  should  have  been  i>ossession  for  three 
years  or  more  by  the  plaintiff,  or  by  her  and  those  whose  estate  she  had. 
Dief  eudorf  v.  Bief  endorf ,  43  St.  Rep.  884.  Where  her  husband  has  been  in 
I>osses8ion  for  many  years,  it  was  only  necessary  that  the  total  time  of  the 
possession  of  both  should  be  three  years.  Id.  It  was  not  essential  that 
such  possession  should  be,  for  three  years,  adverse  to  the  defendant's  claim. 
Id.  Where  her  husband  has  been  in  possession  for  several  years,  and  between 
the  date  of  the  conveyance  from  him  to  her,  imder  which  she  claimed,  and 
the  commencement  of  the  action  there  has  been  a  period  of  two  years  and 
eight  months,  the  action  was  held  to  have  been  properly  brought.    Id. 

The  amendment  of  1891  to  §§  1688  to  1650  inclusive  of  the  Code  of  Civil 
Procedure  has  changed  the  term  of  possession  from  three  years  to  one  year. 


The  People  of  the  State  of  New  York,  AppeUants,  v. 

John  Kief,  Respondent. 

Court  (^  Appeals^  May  5,  1891. 
Affirming  58  Hun,  887. 

1.  Thidence,    CoriBpiratorB, — The  acts  or  statements  of  an  alleged  con- 

spirator prior  to  the  formation,  or  subsequent  to  the  termination  of  the 
conspiracy,  are  inadmissible  as  evidence  against  his  co-conspirators. 

2.  Same,    Acquittal. — The  acquittal  of  a  co^efendant,  who  is-  charged 

with  the  direct  commission  of  the  felony,  is  not  competent  evidence  on 
the  trial  of  the  party,  who  is  charged  with  abetting  in  its  commission. 

Appeal  from  judgment  of  the  supreme    court,  general 
term,  fourth  department,  reversing  conyiction  and  judgment 
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of  murder  and  ordering  a  new  trial  in  the  oyer  and  tenniner 
of  Madison  county. 

JE.  H.  Wilson  and  Benry  M.  Ayleswarthy  district  attorney, 
for  appellants. 

«7.  L  SayleSj  for  respondent. 

Gray,  J. — The  defendant  John  Kief  was  indicted  jointly 
with  Carrie  C.  Howard  for  the  premeditated  killing  of  her 
husband,  alleged  to  have  been  effected  by  administering  to 
him  arsenic  upon  several  occasions  in  the  month  of  December, 
1884.  The  accused  demanded  separate  tiial^,  and  Carrie 
Howard  being  first  tried  was  acquitted  by  the  judge.  This 
defendant  Kief,  however,  upon  his  trial  was  found  guilty  as 
charged  in  the  indictment,  and  a  judgment  of  conviction  of 
murder  in  the  first  degree  was  rendered  against  him.  Upon 
an  appeal  to  the  general  term  of  the  supreme  court  that 
judgment  was  reversed  and  a  new  trial  ordered,  because  of 
the  commission  of  errors  of  law  in  the  course  of  his  trial. 
The  people  have  appealed  to  this  court  and  endeavor  to 
sustain  the  conviction  at  the  oyer  and  terminer. 

We  quite  agree  with  the  general  term  that  a  new  trial 
should  be  awarded  to  this  defendant.  That  court  has  based 
its  order  mainly  upon  the  ground  of  the  erroneous  admission 
of  evidence  as  to  certain  statements  of  Carrie  Howard  made 
at  times  prior  to  October,  1884,  and  as  to  certain  acts  per- 
formed by  her  subsequent  to  the  death  of  her  husband,  all  of 
which  may  have  tended,  perhaps,  to  incriminate  her,  but 
which  certainly  could  not  be  made  use  of  in  order  to  inculpate 
this  defendant.  He  came  to  work  regularly  for  the  deceased 
sometime  in  October,  1884,  and  that  was  the  earliest  time 
when  the  evidence  tends  to  establish  the  commencement  of 
the  intimacy  or  of  any  conspiracy  between  the  two  accused. 

If  the  guilt  of  one  of  the  several  defendants,  who  are 

jointly  indicted  for  a  felony,  is  sought  to  be  established  by 

evidence  showing,  or  tending  to  show,  a  conspiracy  between 

29 


450  THE  PEOPLE  v.  KIEF. 

Opinion  of  the  Court,  by  Gray,  J.  • 

him  and  the  other  defendants  for  the  commission  of  the 
felonious  act,  evidence  as  to  acts  or  statements  of  the  others 
must  be  confined  to  such  as  were  made  or  done  at  times  when 
the  proofs  in  the  case  permit  of  a  belief  that  a  conspiracy 
existed,  and  when,  therefore,  the  acts  or  statements  might 
have  been  in  furtherance  of  the  common  design.  Whatever 
may  have  been  said  or  done  by  the  several  persons  accused 
of  conspiring  to  commit  the  crime  before  the  time  when,  ac* 
cording  to  the  evidence,  the  conspiracy  was  formed,  or  sub* 
sequent  to  the  time  when  the  conspiracy  terminated  by  the 
accomplishment  of  the  common  purpose,  or  by  abandonment, 
is  inadmissible  as  evidence  against  the  others.  1  Greenl.  £y. 
§  111,  and  3  Id.  §  94 ;  and  see  People  v.  McQuade,  110 
N.  Y.  807,  and  authorities  there  referred  to.  We  need  not,  I 
think,  discuss  this  question,  inasmuch  as  the  opinion  of  the 
general  term  has  sufficiently  explained  the  application  of  a 
rule  well  settled  by  authority. 

This  defendant  insists  that  it  was  error  to  reject  the  record 
of  the  acquittal  of  Carrie  C.  Howard,  and  that  view  was 
taken  by  one  of  the  learned  justices  at  the  general  term* 
Concerning  that  question  we  need  speak  only  briefly. 

Before  the  enactment  of  §  29  of  the  Penal  Code,  where  a 
party  was  indicted  as  accessory  before  the  fact  to  a  felony, 
for  which  another  had  been  indicted  as  principal,  the  trial 
and  conviction  of  the  principal  were  essential  to  the  prosecu* 
tion  of  the  charge  against  the  accessory.  Baron  v.  People,  1 
Park.  246 ;  Starin  v.  People,  45  N.  Y.  338.  The  record  of 
the  conviction  of  the  principal  was,  therefore,  offered  in 
evidence  as  a  part  of  the  People's  case  upon  the  trial  of  the 
accessory.  It  was  admitted  simply  as  establishing  the  fact 
of  a  conviction  had.  Upon  the  question  of  guilt,  whether  of 
principal  or  of  accessory,  the  record  concluded  nothing,  for 
the  defendant  was  not  a  party  to  it,  and  he  was  at  liberty  to 
dispute  and  disprove  it.  But  with  the  change  effected  by 
the  Penal  Code,  the  distinction  between  principal  and 
accessory  disappeared,  and  thenceforward  he  who  aided^ 
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abetted  or  counseled  in  the  commission  of  a  crime  became 
equally  guilty  with  him  who  committed  it,  and  could  be 
indicted,  tried  and  convicted  as* a  principal.  If  it  is  im- 
material, therefore,  upon  the  question  of  his  guilt  whether  a 
party  engaged  in  the  commission  of  a  felony  directly  com- 
mitted the  crime  alleged,  or  only  abetted  in  its  commission, 
it  must  be  quite  immaterial  whether  one  jointly  indicted 
with  him  for  the  offense  has  been  acquitted  or  not.  The 
question  of  the  one  defendant's  guilt  cannot  turn  upon  the 
establishment  of  the  other's  guilt ;  it  is  an  independent  issue 
to  be  tried  out  alone.  Because  of  the  changed 'conditions 
brought  about  by  the  Penal  Code  provisions  cited,  reasoning 
upon  the  previous  practice  is  useless.  At  present  a  defend- 
ant must  go  to  the  jury  upon  such  competent  and  relevant 
evidence  as  tends  to  prove  his  guilt,  and  quite  irrespectively 
of  the  extrinsic  and  irrelevant  fact  that  one  or  more  defend- 
ants, jointly  charged  as  accomplices,  have  been  acquitted 
upon  their  separate  trials. 

The  indictment  charged  the  defendant  with  the  killing  of 
the  deceased.  The  evidence  tended  to  establish  that  there 
were  opportunities  for  administering  arsenic  to  the  deceased 
by  this  defendant,  as  well  as  that  he  may  have  counseled 
and  abetted  Carrie  Howard  in  administering  it.  If  he 
administered  it  himself,  then  the  record  of  Carrie's  acquittal 
was,  obviously,  immaterial.  If  he  abetted  her  in  poisoning 
her  husband,  then  the  Penal  Code  makes  him  as  guilty  as 
though  he  directly  did  the  poisoning.  Now  the  fact  that 
Carrie  Howard  had  been  acquitted,  or  convicted,  could  not 
legally  prove  anything  for  or  against  this  defendant,  for  he 
was  not  a  party  to  that  record.  The  general  principle  upon 
which  the  admissibility  of  evidence  rests  is  its  relevancy, 
or  its  tendency  to  establish  the  issue  upon  trial.  Carrie's 
acquittal  would  not  prove  this  defendant's  innocence  of  the 
charge  in  the  indictment.  At  most  it  would  only  prove  that, 
being  tried  first,  for  some  reason  she  escaped  conviction  at 
the  jury's  hands. 
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What  the  law  assured  to  this  defendant  was  a  fair 
upon  the  charge  contained  in  the  indictment^  and  all  such 
evidence  was  admissible  to  proye  his  guilt  which  was  based 
upon  his  own  acts  or  statements ;  or  upon  ibe  acts  and  state- 
ments of  his  alleged  accomplice,  Carrie  Howard,  provided 
that  the  evidence  as  to  what  she  said  or  did  was  confined  to 
the  period  of  time  between  the  commencement  of  their 
intimate  relations  and  the  time  when  the  deatii  of  tbdr 
alleged  victim  occurred. 

Tiie  order  of  the  general  term  shoukl  be  affiimed. 

m 

All  concur. 


John  Fbanby,  Appellant,  v.  Alvin  C.  Smith  et  oZ.,  Re- 
spondents. 

Court  qf  Appeals^  May  6,  1801. 

1.  Costa,  Appeal. — ^Tbe  ooort  of  appeals,  upon  the  reTorsal  of  the  Judg- 
ment and  the  granting  of  a  new  trial  in  an  equitable  or  legal  action, 
has  the  power,  in  its  discretion,  to  provide  that  the  costs  shall  abide  the 
event,  or  to  award  them  absolutely  to  either  party. 

9.  Same. — The  provision  that  "the  costs  shall  abide  the  event**  always 
means,  in  snch  case,  all  the  costs  of  the  action  up  to,  and  including, 
the  decision  of  said  court. 

Motion  to  amend  remittitur. 
A.  A.  Whitey  for  appellant. 

Arthur  More^  ioi  respondents. 

Per  Cubiam:. — The  plaintiff  upon  the  first  trial,  in  an 
equitable  action,  recovered  judgement  against  the  defend- 
ants.   That  judgment  was  afi&rmed  at  the  general  teim ;  but 
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npon  appeal  to  this  court  it  was  reversed  and  a  new  trial 
granted,  "  costs  to  abide  the  event."  Upon  the  new  trial 
the  defendants  succeeded  and  the  compliant  was  dismissed. 
They  now  claim  all  the  costs  of  the  action,  and  the  plaintiff 
claims  that  they  are  not  entitled  by  virtue  of  our  judgment  to 
any  costs,  except  the  costs  of  appeal  to  this  court.  The  clerk 
taxed  the  costs  in  conformity  with  the  claim  of  the  defendants. 
The  plaintiff  thereafter  made  a  motion  for  re-taxation  at  a 
special  term  where  the  taxation  of  the  clerk  was  affirmed,  and 
he  then  appealed  to  the  general  term.  In  the  opinion  written 
at  the  special  term  we  find  the  following :  ^'  It  cannot  be 
questioned  that  the  order  of  reversal  in  the  court  of  appeals 
gave  to  the  defendant  only  the  costs  in  the  court  of  appeals 
upon  his  recovering  judgment  upon  the  second  trial.  This 
the  counsel  for  both  sides  concede,  and  the  defendants'  coun- 
sel bases  his  right  here  purely  upon  the  order  of  the  special 
term  upon  the  second  trial,  dismissing  the  complaint,  with 
costs.  The  court  of  appeals  clearly  had  the  power  to  direct 
that  the  defendant,  in  the  event  of  his  success  upon  the 
second  trial,  should  have  the  costs  of  the  special  and  general 
terms  upon  the  first  trial.  The  judges  of  the  court  of  appeals 
had  before  them  the  record  upon  the  first  trial  and  in  the 
general  term.  It  would  be  most  fitting  that  the  power  should 
rest  with  them  and  them  alone.  It  would  seem  that  its 
refusal  to  exercise  such  power  should  be  conclusive  against 
the  defendants'  contention  here." 

The  defendants  now  make  a  motion  to  amend  the  remit- 
,titUT  of  this  court  by  inserting  therein  that  '^  the  appellants 
have  costs  of  the  special  and  general  terms,"  or  that  it  be 
amended  by  inserting  therein,  ^^with  costs  of  the  special 
and  general  terms  to  the  appellants  in  case  of  success  on  a 
le-trial." 

This  motion  is  wholly  unnecessary.  The  counsel  for  both 
parties,  and  the  judge  at  the  special  term,  seem  to  have  misap- 
prehended the  effect  of  our  judgment.  Under  §  3238  of  the 
Code  this  court  had  the  power,  upon  the  reversal  of  the  judg- 
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ment  and  granting  a  new  trial,  in  its  discretion,  to  provide 
that  the  costs  should  abide  the  event,  or  to  award  them 
absolutely  to  either  party.  Our  judgment  was  that  they 
should  abide  the  event,  and  that  formula  always  means  in 
such  a  case  all  the  costs  of  the  action  up  to  and  including 
the  decision  of  this  court.  And  we  have  never  held  other- 
wise. In  Sisters  of  Charity  v.  Kelly,  68  N,  Y.  628,  we  held 
that  when  costs  are  given  by  the  judgment  of  this  court,  it 
means  costs  in  this  court  to  the  successful  party  as  against  the 
unsuccessful  party.  There  the  costs  in  question  were  those 
awarded  upon  an  affirmance  by  this  court,  and  we  held  that 
costs  in  that  case  simply  meant  costs  to  the  successful  party 
as  against  the  unsuccessful  party.  In  First  National  Bank 
V.  Fourth  National  Bank,  84  N.  Y.  469,  we  held  that  where 
an  order  is  made  by  this  court  on  appeal  from  a  judgment 
reversing  the  judgment,  "  with  costs  to  abide  the  event,"  and 
without  other  limitation,  the  respondent,  if  finally  successful 
in  the  action,  is  entitled  to  tax  the  costs  of  the  appeal.  There 
the  defendant  obtained  in  this  court  a  reversal  of  the  plaint- 
iff's judgment,  with  costs  to  abide  the  event,  and  upon  the 
new  trial  the  plaintiff  was  again  successful,  and  the  question 
was  whether  he  was  entitled  to  tax  the  costs  of  the  appeal  to 
this  court ;  and  we  held  he  was.  Judge  Andbews,  writing 
the  .opinion,  said:  "We  have  often  limited  the  recovery  of 
costs  on  appeal  to  one  of  the  parties,  but  where  the  order 
reversing  a  judgment  and  granting  a  new  trial  is  made  with 
costs  to  abide  the  event,  without  other  limitation,  we  under- 
stand that  the  party  finally  succeeding  in  the  action  is  entitled 
to  tax  them ;  "  and  the  judge  then  had  in  mind  the  costs  of 
the  action,  although  the  only  question  before  him  was  whether 
the  party  who  was  unsuccessful  upon  the  appeal  to  this  court, 
but  who  was  finally  successful  in  the  action,  was  entitled  to 
costs  of  the  appeal  to  this  court. 

In  Matter  of  Public  School,  86  N.  Y.  896,  there  was  a 
special  proceeding  to  vacate  an  assessment  for  a  local  im- 
provement in  the  city  of  New  York,  and  we  having  reversed 
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the  order  of  the  general  term  and  affirmed  the  order  of  the 
special  term  ^^  with  costs,"  and  the  successful  party  thereupon 
claiming  to  tax  full  costs  of  appeal  to  the  general  term, 
it  was  held  that  our  order  carried  only  the  costs  of  this 
court  and  that  we  had  not  attempted  to  interfere  with  the 
costs  in  the  court  below. 

In  the  Matter  of  the  Water  Commissioners  of  Amsterdam, 
104  N.  Y.  677,  we  held  that  the  words  «  with  costs,"  in  an 
order  of  affirmance  or  reversal,  in  this  court,  in  a  case  where 
the  allowance  of  costs  is  discretionary,  meant  costs  in  this 
court  only.  There  this  court  reversed  an  order  of  the  general 
term,  confirming  a  report  and  award  of  commissioner,  and 
set  aside  the  report  ^*  with  costs,"  and  directed  a  re-hearing 
before  new  commissioners ;  and  we  held  that  that  formula 
^  with  costs,"  where  we  made  the  final  order  in  reference  to 
them,  without  more,  meant  only  the  costs  of  appeal  to  this 
court.  But  where  we  reverse  the  judgment  of  the  court 
below  and  grant  a  new  trial,  in  either  an  equitable  or  legal 
action,  ^*  with  costs  to  abide  the  event,"  all  the  costs  of  the 
action  up  to  that  time  are  intended. 

It  is,  therefore,  wholly  unnecessary  to  amend  our  remit- 
titur, and  the  motion  is  denied,  without  costs  to  either  party. 

All  concur. 
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Ambeose  Db  Moittbosb,  Respondent,  v.  Susak  E.  Waka- 

MAKEB,  Appellant. 

/ 

Court  <if  Appeals,  May  SI,  1882. 

Reversing  57  Hun,  590,  mem. 

Former  a^udication.  Bar. — ^A  prior  judgment,  in  an  action  between  the 
same  parties  for  a  breach  of  a  contract,  that  the  defendant  had  com- 
mitted no  breach,  but  that  the  plaintiff's  aasignor  had  failed  to  perform 
on  his  part,  is  a  bar  to  a  subsequent  action  for  any  breach  of  such  con- 
tract before  the  commencement  of  the  former  action. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  second  department,  denying  a  motion  for  a  new  trials 
made  under  §  1001  of  the  Code  of  Civil  Procedure,  and  affirm- 
ing an  interlocutory  judgment  which  directed  an  accounting* 

Frank  J.  Dupignac^  tor  appellant. 

Levi  A.  Fuller^  for  respondent. 

FoLLBTT,  Ch.  J.— From  May,  1886,  to  December  1, 1886, 
the  defendant  and  Edmund  St.  John  were  partners  engaged 
in  selling  goods  on  commission  at  the  city  of  New  York, 
under  the  firm  name  of  Wanamaker  &  Co.  By  the  terms  of 
the  articles  of  partnership,  the  firm  was  to  continue  until 
January  1, 1890,  but  on  the  1st  day  of  December,  1886,  it  was 
dissolved  by  mutual  consent,  all  of  the  assets  being  transferred 
to  the  defendant,  who  undertook  to  pay  and  discharge  aU  of 
the  liabilities  of  the  partnership.  The  contract  of  dissolution 
contained  the  following  provisions  : 

'^  And  it  is  further  agreed  that  for  and  during  the  month 
of  December,  1886,  the  said  Edmund  A.  St.  John,  in  conjuno- 
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tion  with  the  business  he  may  pursue  during  that  month,  shall 
and  will  sell  and  dispose  of,  for  and  on  account  of  Susan  E. 
Wanamaker,  any  and  all  goods,  wares  and  merchandise  in 
which  the  said  Susan  E.  Wanamaker  may  or  shall  then  trade 
as  consignee  or  otherwise ;  and  will  also  sell  and  dispose  of, 
for  and  on  account  of  said  Susan  E.  Wanamaker,  the  goods, 
wares  and  merchandise  manufactured  by  the  firms  of  George 
Merritt  &  Co.  and  Hagedom  &  Newman,  in  conjunction  with 
the  said  Susan  E.  Wanamaker,  for  and  during  the  full  term 
or  terms  of  the  respective  contracts  existing  between  the  said 
Merritt  &  Co.  and  Hagedom  &  Newman,  with  said  Wana- 
maker &  Co.,  for  the  sale  or  consignment  of  the  goods  of 
those  two  firms  to  Wanamaker  &  Co.  aforesaid.  In  con- 
sideration whereof,  the  said  Susan  E.  Wanamaker  covenants 
and  agrees  to  and  with  the  said  Edmund  A.  St.  John  to  fuiv 
nish  the  said  Edmund  A.  St.  John,  free  of  charge,  a  space  to 
be  selected  by  her  and  occupied  by  him  as  an  office  during 
the  month  of  December  aforesaid,  on  the  premises  occupied 
by  her  during  said  month ;  and  further  agrees  that  all  com- 
missions realized  from  the  sales  be  equally  divided  between 
the  parties  hereto,  each  party  having  to  bear  and  pay  his  or 
her  necessary  expenses  in  and  about  said  sales  (provided  the 
purchasers  therefor  shall  be  good  and  responsible  parties), 
said  commissions  to  be  in  lieu  of  wages ;  it  being  expressly 
i^^reed  and  understood  that  no  partnership  shall  exist  between 
the  said  parties  in  the  sale  of  said  or  any  other  goods,  and 
also  that  no  compensation  whatsoever  shall  be  paid  him  for 
any  sales  made  at  any  time  to  Tefft,  Weller  &  Co.  and  H. 
McCrossan  &  Co.,  which  said  last  mentioned  sales  shall  inure 
to  the  sole  benefit  of  the  said  Susan  E.  Wanamaker.*' 

January  18,  1888,  the  plaintiff  in  this  action,  who  is  the 
assignee  of  St.  John,  brought  an  action  against  the  defendant 
herein,  alleging  the  foregoing  facts  and  setting  forth  the 
contract  of  dissolution  in  full.  It  was  also  alleged  in  that 
complaint :  "  III.  Said  agreement  has  been  violated  by  the 
defendant  as  follows :  1.  Defendant  has  refused  constantly 
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to  allow  said  St.  John  to  sell  and  dispose  of,  for  and  on 
account  of  said  Susan  E.  Wanamaker,  although  often  r^ 
quested,  the  goods,  wares  and  merchandise  manufactured  bjr 
the  firms  of  George  Merritt  &  Co.  and  Hagedom  &  Newman, 
during  the  terms  of  the  contract  existing  between  said  firms 
and  Wanamaker  &  Co.  for  the  sale  and  consignment  of  the 
goods  of  those  firms  to  Wanamaker  &  Co." 

^^2.  Refused  though  requested  to  divide  with  said  St. 
John,  in  lieu  of  wages,  the  commissions  realized  on  the  sale 
of  goods  of  George  Merritt  &  Co.  and  Hagedom  &  Newman, 
although  large  commissions  were  realized."  The  plaintiff 
demanded  a  judgment  for  $2,000. 

The  defendant  answered  that  St.  John  violated  his  agree- 
ment by  refusing  to  sell  the  goods  manufactured  by  George 
Merritt  &  Co.,  but  disposed  of  such  goods  on  his  own  account, 
in  violation  of  the  agreement,  as  sole  agent  for  Merritt  &  Co. 
The  defendant,  also  alleged  that  St  John,  during  the  month 
of  December,  1886,  refused  to  sell  goods  on  account  of  the 
defendant,  though  requested  so  to  do.  This  action  was 
brought  to  trial  at  a  circuit.  The  charge  is  made  part  of 
the  evidence  of  this  case  by  the  agreement  of  counsel.  In 
the  charge  the  learned  trial  judge  instructed  the  jury  that 
**  St.  John  says  that  Wanamaker,  diu'ing  the  year  1887,  sold 
a  large  amount  of  goods  for  Merritt  &  Co.  and  a  consider- 
able amount  for  Hagedorn  &  Newman,  imder  these  contracts 
mentioned  in  the  agreement,  and  that  he  is  entitled  to  his 
half  of  the  commission  called  for  in  the  agreement."  ♦  *  • 
He  also  charged  that  ^^  one-half  of  the  commissions  on  these 
sales  amounted  to  $1,429,  and  that  the  plaintiff  was  entitled 
to  recover  that  sum  on  account  of  the  commissions  if  he  proved 
that  the  defendant  sold  an  amount  of  goods  producing  those 
commissions  and  that  St.  John  performed  the  contract  on  his 
part."  The  jury  was  further  instructed  that  "  the  defense 
to  this  claim  is  two-fold :  first,  that  St.  John  has  not  performed 
his  agreement,  that  instead  of  using  his  best  endeavors  as  he 
was  bound  to  do  to  sell  the  goods  of  these  two  houses,  he 
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was  endeavoring  to  induce  Merritt  &  Co.  to  take  away  this 
contract  from  Wanamaker  and  give  it  to  him."  *  ♦  ♦  "If 
you  are  satisfied  that  he  did  it,  I  say  to  you  that  that  would 
preclude  his  recovery."  The  learned  judge  then  proceeded 
to  consider  the  claim  of  the  plaintiff,  for  services  rendered 
by  St.  John  in  the  month  of  December,  1886.  After 
referring  to  the  facts  he  instructed  the  jury :  "  You  may 
come  to  three  conclusions  :  Firsts  That  St.  John  did  not 
acquiesce  in  the  termination  of  the  Merritt  contract,  that  he 
has  performed  his  part  and  is  entitled,  if  that  is  true,  to  $1,429. 
JSeeondj  You  may  come  to  the  conclusion  that  the  contract 
was  terminated,  that  he  acquiesced  in  it ;  in  which  case  he 
cannot  recover  anything.  Or  you  can  come  to  the  conclu- 
sion that  he  has  performed  his  contract  so  far  as  it  relates  to 
the  month  of  December.  In  that  case  he  would  be  entitled 
to  recover  half  of  the  commissions  of  Hagedom  &  New- 
man,' 1179.  You  may  render  a  verdict  for  f  179  and  $1,429, 
QT  a  verdict  for  the  defendant. 

The  jury  returned  a  verdict  for  $179.  From  the  pleadings, 
the  charge  and  the  verdict  it  clearly  appears  that  the  jury 
must  have  found  that  St.  John  failed  to  perform  his  con- 
tract with  the  defendant  in  regard  to  sales  made  under 
Merritt  &  Co.'s  contract  and  the  contract  of  Hagedom  & 
Newman.  The  case  at  bar  was  begun  in  April,  1889.  It 
sets  forth  the  contract  of  dissolution  and  alleges  that  St. 
J<din  duly  performed  all  of  the  obligations  resting  upon  him 
under  said  contract,  and  that  the  defendant  has  failed  to  per- 
form said  contract  or  to  account  for  and  divide  with  St.  John 
the  commissions  earned  from  the  sales  of  goods  made  by  her 
and  demands  an  accounting  of  the  commissions  arising  from 
the  sales.  The  defendant  denies  that  St.  John  performed 
his  part  of  the  contract  and  avers  that  he  entirely  failed  to 
do  so.  She  also  sets  up  that  June  13,  1888,  the  plaintiff  in 
this  action  recovered  a  judgment  against  the  defendant  for 
$281  damages  and  costs  for  an  alleged  violation  by  the 
defendant  of  the  contract  set  out  in  the  complaint,  which 
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judgment  was  duly  entered  in  the  oflBce  of  the  clerk  of  the 
county  of  Kings  and  that  the  same  has  been  paid.  The 
judgment  roll  in  the  former  action  was  introduced  in  evi- 
dence without  objection,  but  the  court  held  that  it  was  not 
a  bar  to  the  present  action.  In  the  first  action  the  plaintiff 
sought  to  recover  commissions  earned  up  to  the  date  when 
it  was  begun,  January  18, 1888.  There  is  no  allegation  in 
the  complaint  in  this  action,  nor  is  there  any  proof  that  these 
contracts  under  which  St.  John  claims  commission  continued 
beyond  the  time  when  the  first  action  was  begun.  At  the 
general  term  it  was  held  that  the  answer  was  bad  because  it 
did  not  set  up  that  the  two  actions  were  identical.  This 
fact  was  shown  by  the  former  judgment  which  was  put  in 
evidence  by  consent.  It  appears  from  this  record  that  the 
contract  sued  on  in  this  action  was  sued  upon  in  the  former 
one,  and  that  in  the  former  one  the  plaintiff  sought  to  re- 
cover damages  for  a  breach  of  it  by  the  defendant.  But  it 
was  held  by  the  jury  that  the  defendant  had  committed  no 
breach,  but  that  the  plaintiff  had  and  vraa  not  entitled  to  re- 
cover for  any  services  rendered  except  those  performed  in 
the  month  of  December.  That  judgment  is  a  verity  and 
conclusively  establishes  this  fact,  and  the  plaintiff  has  no 
right  to  relitigate  the  same  question  in  this  action. 

The  order  should  be  reversed  and  the  complaint  dismissed,, 
\^th  costs. 

All  concur. 
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Max  L.   GTrrMAi!n!r,   Appellant,  v.  Feakk  P*  Cbovcie, 

Respondent. 

Cowrt  cf  AppeaU,  Jf ay  81,  1801 

Affirming  57  Hun,  586,  mem. 

Cowtraet,  Penalty  far  delay.^Where  the  original  and  tub-contract  pro- 
Tided  for  the  perf ormanoe  of  the  work  by  a  stipulated  day,  and  ten  doUan 
for  each  day's  delay  thereafter  if  the  same  should  arise  from  the  act  or 
default  of  the  contractor,  and  the  owner  of  the  building,  on  settling  with 
the  original  contractor,  deducted,  for  defects,  130  days'  delay  and  the 
amount  of  the  subcontract,  and  took  an  assignment  of  a  bond  given  by 
the  subcontractor,  and  the  referee  found  that  the  contractor  was  delayed 
by  reason  of  inability  to  obtain  the  iron  work,  and  so  delayed  the  sub- 
contractor, the  owner.  In  an  action  on  such  assigned  bond,  was  held 
not  to  be  entitled  to  recover  on  account  of  any  delay  caused  by  such 
default  of  the  contractor. 

Appeal  from  judgment  entered  on  order  of  the  general 
tenn  of  the  supreme  court,  in  the  fifth  judicial  department, 
affirming  judgment  entered  upon  report  of  a  referee  dismiad- 
ing  complaint. 

S.  D.  Bentley^  for  appellant. 

Charles  M.  Williama^  for  respondent. 

Bbadlet,  J. — The  action  was  brought  upon  a  bond  made 
by  the  defendant  to  John  R.  Strauchen  of  date  of  September 
29, 1886,  containing  the  condition  that  if  John  Wadsworth 
&  Son  should  ^^  in  all  things  hold  to  and  strictly  perform 
and  keep  all  the  conditions  and  oUigations  "  of  an  agree- 
ment of  date  September  28, 1886,  made  between  them  and 
Strauchen,  the  obligation  should  be  void ;  otherwise  to  re- 
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main  in  force.  By  the  agreement  there  referred  to  the 
Wadsworths  undertook  for  the  sum  of  $6,000  to  perform  the 
carpenter  work  of  a  brick  building  which  Strauchen  had 
agreed  to  erect  for  the  plaintiff  in  tiie  city  of  Rochester  at 
the  price  of  f  16,500.  These  contracts  are  particularly  men* 
tioned,  and  mainly  the  facts  inyolved  in  the  controversies  of 
this  action  appear  in  the  opinion  of  the  court  in  Crouch  v. 
Gutmann,  ante^  470,  brought  to  recover  a  balance  there 
alleged  to  be  due  for  work  done  by  the  Wadsworths  in  per- 
formance of  their  contract,  and  founded  upon  a  conditional 
acceptance  by  Gutmann  of  an  order  drawn  upon  him,  and 
payable  to  the  Messrs.  Crouch.  Both  cases  were  tried  before 
the  same  referee.  And  he  having  found  that  the  Wads^ 
worths  substantially  performed  their  contract,  although  there 
were  some  defects  and  omissions  unintentionally  and  inadver- 
tently caused,  directed  a  recovery  in  favor  of  the  plaintiffs 
in  that  action  for  a  balance  remaining  after  making  certain 
deductions  for  materials  and  work  supplied  by  Gutmann,  and 
for  damages  occasioned  by  such  defects  and  omissions  in  the 
work. 

The  question  remaining  for  consideration  is  whether  or 
not  there  was  breach  of  the  condition  of  the  bond,  in  that 
the  Wadsworths  were  chargeable  with  damages  for  delay 
within  the  meaning  of  their  contract  in  its  performance. 
The  contract  between  the  plaintiff  and  Strauchen  provided 
for  performance  of  the  work  by  the  1st  of  April,  1887,  and 
further  that  the  latter  should  allow  and  pay  to  the  plaintiff 
ten  dollars  damages  for  each  day's  delay  after  that  time,  "  if 
the  same  should  arise  from  any  act  or  default  on  the  part  '* 
of  such  contractor.  And  further,  that  if  there  should  occur 
a  strike  or  other  interference  with  labor,  so  that  the  con- 
tractor or  his  sub-contractors  should  not  be  able  to  continue 
and  complete  the  work  within  that  time  without  yielding  to 
the  demands  of  the  strikers,  the  contract  should  be  extended 
for  such  additional  time  as  might  be  reasonably  required  by 
them  to  complete  the  work. 
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The  Wadsworth  contract  contained  like  provisions.  The 
plaintiffs  right  to  recover  was  dependent  upon  the  liability 
of  the  Wadsworths  to  Strauchen  upon  their  contract  with 
him.  He  completed  the  mason  work,  subject  to  some  defects 
in  it,  about  August  8,  1887,  and  then  adjusted  with  the 
plaintiff,  through  his  architect,  his  claim  for  that  work,  and 
in  such  settlement  he  allowed  to  the  plaintiff  a  certain 
amount  for  damages  for  defective  work,  and  for  delay  130 
days  in  the  completion  of  the  work,  from  April  to  August  8, 
1887,  the  further  sum  of  $1,800.  This  settlement  had  no 
relation  to  the  carpentry  embraced  in  the  contract  with  the 
Wadsworths,  nor  were  they  or  the  defendant  before  or  at  the 
time  it  was  made  advised  of  the  settlement.  If,  however, 
those  subcontractors  were  chargeable  with  the  delay,  or  any 
portion  of  it,  for  which  Strauchen  so  allowed  the  plaintiff, 
the  defendant  was  to  that  extent  liable  to  him  and  became 
liable  to  the  plaintiff  as  his  assignee  upon  the  bond.  The 
referee  having  found  that  the  Wadsworths  substantially  per- 
formed their  contract,  also  found  on  the  subject  of  delay 
that  Strauchen  was  delayed  by  reason  of  his  inability  to 
obtain  the  iron  work  of  the  building,  by  reason  of  which  the 
carpenter  work  was  also  delayed ;  that  the  carpenter  work 
depended  upon  the  necessary  preparatory  work  of  the 
masons  being  done,  and  that  delay  on  the  part  of  the  masons 
necessarily  delayed  the  carpenters;  and  that  it  did  not 
appear  how  much,  if  any,  the  Wadsworths  delayed  Strauchen 
in  his  work.  After  careful  examination  of  the  evidence  we 
think  this  conclusion  of  the  referee  was  peimitted;  and, 
therefore,  upon  his  determination  that  the  plaintiff  was  not 
entitled  to  recover  on  account  of  any  delay  on  the  part  of 
the  Wadsworths  prior  to  such  settlement  there  was  no  pred- 
icable  error. 

The  further  question  has  relation  to  delay,  subsequent  to 
that  time,  in  the  completion  of  the  carpenter  work.  The 
Wadsworths  ceased  work  upon  the  building  about  July  80, 
1887.     There  were  then  some  defects  and  omissions  in  the 
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work.  And  on  that  day,  punuant  to  the  right  reserved  to 
the  plaintiff  in  the  contract  with  Stiauchen^  and  by  the 
latter  for  his  protection  in  the  subcontract  with  the  Wads- 
worths,  the  plaintiff  gave  written  notice  to  lus  contractor 
that  unless  he  within  three  days  proceeded  with  the  work  of 
finishing  the  building  in  accordance  with  the  contract^'  he, 
the  plaintiff,  would  furnish  material  and  workmen  to  do  so, 
and  charge  the  expense  to  his  account,  as  so  provided  by  the 
contract.  The  contractor  did  not  comply  with  the  notice, 
and  the  plaintiff  caused  work  to  be  done  in  remedying  defect- 
ive conditions  of  the  work  until  September  21, 1887,  when 
the  plaintiff  took  possession  of  the  building  for  the  purposes 
of  occupancy.  The  expense  of  this  work,  as  found  by  the 
referee,  was  allowed  by  him  in  abatement  of  the  claim  of  the 
plaintiffs  in  the  action  of  Crouch  and  Another  v.  Gutmann, 
before  mentioned.  Whether  the  Wadsworths  were  charge- 
able under  the  contract  with  any  delay  in  the  work  after  die 
80th  of  July,  1887,  is  not  the  subject  of  any  specific  finding 
of  the  referee  or  of  any  specific  request  to  find,  although 
there  were  requests  and  refusals  to  find  that  they  were 
chargeable  with  delay  in  the  work  and  with  the  consequences 
of  it.  But  upon  the  assumption  that  the  Wadsworths  were 
not  chargeable  with  default  in  that  respect  prior  to  the  time 
of  the  settlement  of  the  plaintiff  with  Strauchen,  the  referee 
found  a  state  of  facts  which  may  have  relieved  them  from 
the  charge  and  consequences  of  delay  under  the  contract 
after  that  time.  For  more  particular  statement  of  such  facts, 
and  the  view  taken  of  them,  reference  may  be  had  to  opin- 
ion in  Crouch  t;.  Gutmann.  No  other  question  not  there  con- 
sidered seems  to  here  require  special  attention  in  the  present 
action.    The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

AU  concur,  except  Follbtt,  Ch.  J.,  Yani^  and  Lakdon, 
JJ.,  dissenting. 
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KoTBOK  "  BuiiJ)n!ro  CoirrBACTs.'* 

Strict  performance. — ^Where  the  contract  makes  no  proyision  against  the 
result  of  an  interference  with  its  performance,  by  the  intervention  of  occur- 
rences unforeseen  and  beyond  the  contractor's  control,  but  is  absolute  to 
complete  the  building  on  or  before  a  certain  date,  unforeseen  contingencies, 
no  matter  of  what  nature,  are  not  available  to  the  contractor  as  a  defense 
to  the  exaction  of  damages  for  non-completion.  Ward  v.  Hudson  R.  B. 
Co.,  125  N.  T.  290;  Harmony  v.  Bingham,  12  Id.  09;  Tompkins  v,  Dudley, 
26  Id.  276;  Wheeler  v.  Ins.  Co.,  82  Id.  643. 

In  Oberlies  v,  Bullinger,  38  St.  Rep.  443,  a  building  contract  provided 
that  the  work  should  be  done  in  a  good,  workmanlike  manner,  and  agree- 
ably to  the  drawings  and  specifications,  which  were  made  a  part  of  the  con- 
tract. The  last  payment  was  to  be  made  when  the  work  was  accepted  in 
accordance  with  the  architect's  certificate.  The  final  certificate  stated  that 
the  work  was  completed  in  accordance  with  the  plans,  etc.,  except  that  the 
roof  of  the  addition  was  deficient  in  height  about  five  inches.  The  owner 
had,  by  no  act  or  word,  accepted  such  partial  performance  nor  waived  this 
part  of  the  contract.  This  was  held  not  to  be  a  substantial  performance  of 
the  agreement,  but  a  failure  to  perform  it.  When  performance  is  a  con- 
dition of  payment,  the  former  must  be  shown  to  entitle  the  party  to  recover, 
unless  such  want  of  performance  has  been  waived  or  the  party  released. 
Id.  Builders,  like  other  parties,  should  be  required  to  perform  their  con- 
tracts in  order  to  be  entitled  to  pa3rment,  where  the  employer's  agreement 
is  to  pay  only  upon  condition  of  such  performance.  Id.  This  by  no  means 
forfeits  a  recovery  where  the  defects  or  omissions  are  inadvertent,  unim- 
portant and  readily  measured  by  pecuniary  compensation.  The  owner 
should  be  permitted  to  say  how  high  his  house  should  be;  and  the  party, 
who  contracts  to  build  it  at  that  height,  must  be  held  to  his  agreement; 
otherwise,  it  is  idle  for  persons  to  go  to  the  trouble  of  making  written  agree- 
ments.   Id. ;  Smith  o.  Brady,  17  N.  Y.  173;  Glacius  v.  Black,  50  Id.  145. 

The  case  of  Oberlies  v.  Bullinger,  antCy  was  reversed  in  132  N.  T.  598,  on 
the  ground  that  the  evidence  given  on  the  part  of  the  contractor  did  not 
show  that  the  defects  in  the  construction  were  so  material  that  the  court 
was  authorized  to  hold,  as  a  matter  of  law,  that  the  contract  had  not  been 
substantially  performed. 

Since  the  case  of  McMillan  v.  Vanderlip,  12  John.  166,  the  rule  seems  to 
be  uniform  that  in  a  building  contract  the  performance  is  a  condition  pre- 
cedent to  a  recovery,  unless  the  owner  has  done  some  act  on  his  part  to 
prevent  or  waive  a  strict  performance. 

In  Pullman  r.  Coming,  9  N.  Y.  27,  which  was  a  contract  for  the  con- 
struction of  a  house,  the  defense  was  that  the  contract  was  not  substantially 
performed  by  the  contractor,  and  it  was  held  that,  where  the  contract  has 
not  been  substantially  performed,  the  contractor  cannot  recover.    If  the 
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failure  is  slight,  and  the  contract  is  substantially  performed,  the  contractor 
will  be  entitled  to  recover.  Woodward  v.  Fuller,  80  N.  Y.  312.  But  where 
the  case  is  not  one  of  defective  performance,  but  one  of  failure  or  refusal 
to  complete  the  work,  it  comes  within  the  rule  laid  down  in  Pullman  v. 
Coming,  ante,  and  Smith  v.  Brady,  ante. 

In  a  building  contract,  where  performance  is  made  a  condition  of  pay- 
ment, performance  must  be  shown  to  entitle  the  contractor  to  recover. 
Phillip  r.  Gallant,  62  N.  T.  256;  Smith  v.  Brady,  ante.  But,  when  the 
builder  has  in  good  faith  intended  to  comply,  and  has  substantially  com- 
plied, with  the  contract,  though  there  may  be  slight  defects  caused  by  In- 
advertence or  unintentional  omissions,  he  may  recover  the  contract  price, 
less  the  damage  on  account  of  such  defects.  Phillip  v.  Gallant,  ante; 
Johnson  v.  De  Peyster,  60  N.  Y.  666;  Glaciiis  v.  Black,  ante.  There  must 
be  no  wilful  or  intentional  departure,  and  the  defects  must  not  pervade  the 
whole,  or  be  so  essential  as  that  the  object  which  the  parties  intended  to 
accomplish,  to  have  a  specified  amount  of  work  performed  in  a  particular 
manner,  is  not  accomplished.  Phillip  r.  Gallant,  ante.  The  authorities 
establish  that  this  is  a  question  of  fact,  and,  from  the  nature  of  the  ques- 
tion, it  must  be  so.    Id. 

Where  a  party  has  entered  into  a  contract  to  perform  work  and  furnish 
materials  of  a  specified  character,  and  the  other  party  agrees  to  pay  for  the 
same  upon  the  performance  of  the  contract,  though  the  work  may  be  per- 
formed and  materials  furnished,  yet,  if  not  done  in  the  manner  stipulate^t 
no  action  will  lie  for  compensation.  Glacius  v.  Black,  ante.  When  per- 
formance is  the  condition  of  i>ayment,  the  former  must  be  shown  to  entitle 
a  party  to  recover  unless  it  has  been  waived  or  released.  This  Is  a  general 
rule,  applying  to  building  contracts  as  well  as  others.  There  is,  in  a  Just 
view  of  the  question,  no  hardship  in  requiring  builders  to  perform  th^ 
contracts  in  order  to  entitle  themselves  to  payment,  where  the  employer 
has  agreed  to  pay  only  on  that  condition.  Id.  As  this  class  of  contracts 
embrace  many  particulars  which  it  is  difficult,  if  not  impracticable,  to  com- 
ply with,  with  entire  exactness,  the  apparent  rigor  of  the  general  rule  has 
been  so  far  relaxed  as  that  a  substantial  compliance  will  be  deemed  suf- 
ficient. Id.  If  there  has  been  no  wilful  departure  from  the  terms  of  the 
contract,  or  omission  in  material  points,  and  the  builder  has  honestly  and 
faithfully  performed  the  contract  In  all  its  material  and  substantial  par- 
ticulars, he  will  not  be  held  to  have  forfeited  his  right  to  remuneration  by 
reason  of  mere  technical,  inadvertent  or  unimportant  omissions  or  defects. 
Id. ;  Sinclair  v.  Talmadge,  35  Barb.  602.  The  law  imposes,  no  such  liability, 
and  enforces  no  such  penalty.  Id.  The  question  in  each  case  will,  of 
course,  be  an  open  one  where  defects  exist,  whether  they  are  substantial  or 
technical  and  unimportant.  This  is  a  question  of  fact.  Glacius  v.  Black, 
ante. 

If  the  builder  acts  in  good  faith,  and  honestly  performs  the  contract  in 
all  its  substantial  particulars,  he  ought  not  to  be  compelled  to  forfeit  the 
whole  payment  by  reason  of  inadvertent  or  slight  defects.  Id.  So  he  may 
recover  if  the  owner,  by  himself  or  his  authorized  agent,  has  waived  full 
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performance,  or  consented  to  accept  the  work  subject  to  deductions  and 
defects.  Id.  On  the  other  hand,  if  these  defects  and  omissions  are  so 
numerous  and  pervading  as  to  show  that  the  whole  job  was  done  in  a 
slovenly  and  Improper  manner,  not  conforming  substantially  with  the  plans 
and  specifications,  and  there  has  been  no  waiver,  there  Is  no  rule  of  law  or 
m<M«lity  which  entitles  the  builder  to  compensation.    Id. 

J{e{asBati<m.— The  rule  established  in  Smith  v.  Brady,  ante,  is  supposed 
to  have  been  relaxed  in  Woodward  v.  Fuller,  ante.  But  if  it  has  been,  it 
is  only  to  the  extent  of  declaring  that,  if  there  is  a  substantial  performance 
in  good  fkith,  although  there  may  be  slight  defects  caused  by  inadvertence 
or  unintentional  omission,  which  are  susceptible  of  remedy  without  diffi- 
culty, 00  that  an  allowance  out  of  the  contract  price  will  give  the  owner 
full  indemnity,  the  contractor  might  recover;  Woelreich  o.  Fettretch,  21 
St.  Rep.  56;  but  not,  if  the  defects  run  through  the  whole  work  or  are  so 
essential,  that  the  object  of  the  parties  to  have  a  specified  amount  of  work 
done  in  a  particular  manner,  was  not  accomplished.  Id.  Where  the  de- 
fects extend  through  the  whole  work,  there  is  neither  a  substantial  per- 
formance nor  an  accomplishment  of  the  object  in  view  when  the  contract 
is  made.  It  is  absurd  to  entertain  the  belief  that  a  mechanic  does  not  know 
what  is  the  best  workmanship,  or  its  close  approximate.  When,  therefore, 
he  makes  an  agreement  to  perform  it,  he  must  discharge  his  obligation  or 
suffer  the  i)enalty,  so  long  as  the  rule  of  law  now  prevailing  shall  exist.    Id. 

There  has  been  a  relaxation  of  the  rule  that  the  contractor  is  to  be  strictly 
held  to  the  terms  of  his  contract,  and  now  on  a  building  contract,  there 
may  be  a  recovery  without  a  literal  or  exact  performance  of  it.  Woodward 
«.  Fuller,  ante.  It  is  now  the  rule  that,  where  a  builder  has  in  good  faith 
intended  to  comply,  and  has  substantially  complied,  with  the  contract, 
though  there  may  be  slight  defects  caused  by  inadvertence  or  unintentional 
omissions,  he  may  recover  the  contract  price,  less  the  damage  on  account 
of  such  defects.  Id. ;  Sinclair  v.  TaUmadge,  ante  ;  Johnson  o.  BePeyster, 
amie  ;  Glacius  v.  Black,  afde ;  Phillips  v.  Qallant,  ante.  The  defects  must 
not  run  through  the  whole,  nor  be  so  essential  as  that  the  object  of  the 
parties,  to  have  a  specified  amount  of  work  done  in  a  particular  way,  Is  not 
accomplished.    Id. 

In  Woodward  v.  Fuller,  ante^  the  contractor  undertook  in  good  faith  the 
performance  of  a  contract  for  altering  a  dwelling  house,  and  performed  it 
substantially.  Through  his  own  inadvertence  and  that  of  his  workman, 
and  through  want  of  skill  and  judgment  on  their  part,  some  of  the  si>ecifi- 
cations  were  not  fully  x>erformed.  The  roof  and  chimneys  were  not  well 
supported.  The  folding  doors  were  not  well  hung,  and  the  cases  thereto 
well  fitted.  The  tar  paper  and  clapboards  in  a  few  instances  were  not  well 
put  on.  One  door  and  casing  were  not  fitted  so  that  the  door  would  shut. 
And  it  was  held  that,  as  it  appeared  that  all  of  the  defects  could  be  easily 
remedied,  the  contractor  was  entitled  to  recover  the  contract  price,  less  the 
damages.  The  defects  did  not  pervade  the  whole  work  or  make  the  object 
of  the  parties  impossible  or  difficult  of  accomplishment.  They  are  of  such 
a  nature  at  that  the  material  object  of  the  parties  is  not  defeated  by  them» 
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and  they  are  susceptible  of  remedy  without  difficulty.  They  are  such  as 
that  the  work  needed  to  make  them  what  they  should  be  is  no  other,  in 
degree  or  difficulty,  disturbance  or  incouTenience,  than  such  as  is  the  ordi- 
nary repair  to  buildings  from  year  to  year,  made  needful  by  wear  and  tear 
and  decay.  Id.  There  has  been  no  deviation  from  the  general  original 
plan  that  was  in  the  mind  of  the  parties  when  they  made  their  contract. 
Some  of  the  details  of  that  plan  have  not  been  done  as  completely  as  they 
should  have  been.  But  the  lack  therein  is  such  that  an  allowance  out  of 
the  contract  price  will  make  to  the  owner  full  indemnity.    Id. 

It  is  a  general  rule  that  a  party  must  perform  his  contract  before  he  can 
claim  the  consideration  due  him  upon  performance.  Nolan  v.  Whitney, 
88  N.  Y.  648.  But  the  performance  need  not,  in  all  cases,  be  literal  and 
exact.  It  is  sufficient  if  the  party  bound  to  perform,  acting  in  good  faith 
and  intending  and  attempting  to  perform  hte  contract,  does  so  substan- 
tially. Id.  In  such  case,  he  may  recover  for  his  work,  notwithstanding 
slight  or  trivial  defects  in  performance,  for  which  compensation  may  be 
made  by  an  allowance  to  the  other  party.  Id.  Whether  a  contract  has 
been  substantially  performed,  is  a  question  of  fact  depending  upon  all  the 
circumstances  of  the  case  to  be  determined  by  the  trial  court.  Id. ;  Smith 
«.  Brady,  ante;  Thomas  r.  Fleury, 26 N.  Y.  26;  Glaciusv.  Black,  ante; 
Johnson  v.  DePeyster,  ante  ;  Phillips  9.  Gallant,  ante ;  Bowery  Nat.  Bank 
V.  Mayor,  etc.,  63  N.  Y.  336. 

A  literal  performance  of  a  building  contract  in  every  detail  is  not  a  con- 
dition precedent  to  the  right  of  the  contractor  to  require  payment.  Heck- 
mannr.  Pinkney,  81 N.  Y.  211;  Glacius  tj.  Black,  ante ;  S.  C.  67  N.  Y.  563; 
Woodward  r.  Fuller,  ante.  The  owner  is  entitled  to  an  allowance  on 
account  of  :bhe  defective  performance,  if  he  claims  and  proves  what  it  will 
cost  to  complete  the  contract  strictly  according  to  its  terms.  But,  if  he 
does  not  give  such  proof,  there  is  no  basis  for  such  allowance.    Id. 

A  contractor  who  has  substantially  performed  the  work,  though  a  small 
and  unimportant  part  thereof  remains  unperformed,  may  recover  the  con- 
tract price  less  the  expense  of  performing  such  portion.  Flaherty  v.  Miner, 
123  N.  Y.  382. 

Where,  by  the  terms  of  a  contract,  the  performance  of  certain  specified 
work  is  a  condition  precedent  to  pa3rment,  a  failure  ui>on  the  part  of  the 
contractor  to  perform  in  any  particular,  if  wilful  and  without  excuse,  will 
prevent  a  recovery  for  the  work  done.  Crane  v.  Ejiubel,  61  N.  Y.  645. 
In  such  case,  no  inquiry  will  be  made  into  the  comparative  extent  of  the 
default.    Id. 

Where  it  is  apparent  that  the  contractor  intended  to  fulfil  his  contract, 
and  the  defects  amount  to  but  a  small  portion  of  the  contract  price,  a  find- 
ing of  substantial  performance  is  proper,  and  the  contractor  may  be  allowed 
to  recover  the  contract,  less  the  amount  of  such  defects.  Yalk  v.  McKeige, 
43  St.  Rep.  26. 

What  is  substantial  performance. — Since  the  rule  of  exact  or  literal 
X>erformance  has  been  relaxed  and  recovery  may  be  founded  upon  substan- 
tial performance,  this  term  in  its  practical  application  to  building  contracts 
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has,  i)erhap8  necessarily,  become  somewhat  indefinite,  otherwise  than  that 
the  builder  must  have,  in  good  faith,  intended  to  comply  with  the  contract, 
and  shall  substantially  have  done  so  in  the  sense  that  the  defects  are  not 
])ervasiYe,  do  not  constitute  a  deviation  from  the  general  plan  contemplated 
for  the  work,  and  are  not  so  essential  that  the  object  of  the  parties  in  mak- 
ing the  contract  and  its  purpose  cannot  without  difficulty  be  accomplished 
by  remedying  them.  Id.  Crouch  o.  Gutmann,  45  St.  Rep.  470.  In  such 
case,  slight  defects  caused  by  inadvertence  or  unintentional  omissions  are 
not  necessarily  in  the  way  of  recovery  of  the  contract  price  less  the  amount, 
by  way  of  damages,  requisite  to  indemnify  the  owner  for  the  expense  of 
conforming  the  work  to  that  for  which  he  contracted.  Id.  And  whether, 
having  in  view  these  guiding  considerations,  the  contractor  has  proceeded 
in  good  faith,  and  the  defects  are  slight  in  the  sense  applicable  to  them  in 
their  relation  to  the  work  as  a  whole,  are  usually  questions  of  fact  and, 
uxx)n  their  determination,  is  dependent  the  disposition  of  the  question  of 
substantial  performance.  Id. ;  Glacius  v.  Black,  ante  ;  Phillips  v.  Gallant, 
ante ;  Woodward  v.  Fuller,  ante  ;  Nolan  c.  Whitney,  ante. 

Though  the  amount  of  damages  for  want  of  strict  performance  may  not 
be  such  as  to  necessarily  defeat  a  claim  of  substantial  performance,  Phillips 
V.  Gallant,  ante,  yet  the  cost  of  completion  of  the  work  by  remedying  de- 
fects or  supplying  omissions  in  it,  to  meet  the  requirement  of  the  contract, 
may  be  so  great  as  to  preclude  the  conclusion  of  substantial  performance. 
Crouch  V.  Gutmann,  ante. 

In  Flaherty  v.  Miner,  ante^  where  the  damages  allowed  were  upwards  of 
seventeen  i>er  cent,  of  the  contract  price,  the  court  suggested,  without 
deciding,  that,  if  it  had  appeared  without  dispute  that  such  a  substantial 
portion  of  the  work  remained  undone  and  objection  had  been  properly 
taken,  it  may  well  be  that  the  contractor  could  not  have  recovered  upon 
the  theory  of  a  substantial  performance. 

The  consideration  of  good  faith  on  the  part  of  the  contractor  bears  upon 
the  question  whether  the  defective  work  was  wilful  or  unintentional  or 
inadvertent.    Crouch  v.  Gutmann,  ante. 

^  In  Phillips  V.  Gallant,  ante^  where  the  contract  price  of  the  work  was 
$865.11,  and  the  damages  allowed  for  defective  work  was  $75,  the  question 
of  substantial  performance  was  held  to  be  one  of  fact,  and  the  amount  of 
damages  was  not  treated  as  inconsistent  with  the  conclusion  to  that  effect. 
See  Van  Clief  r.  Van  Vechten,  42  St.  Rep.  736. 

The  role  of  substantial  performance  should  not  be  extended  beyond  the 
purpose  in  view  when  the  relaxation  of  the  strict  performance  was  adopted. 
Crouch  V.  Gutmann,  45  St.  Rep.  470.  It  was  founded  upon  equitable  con- 
siderations in  furtherance  of  justice,  and  made  applicable  to  cases  of  honest 
intention  on  the  part  of  contractors  to  fairly  perform  their  contract,  and 
who  shall  in  the  main  have  done  so,  with  only  slight  defects  or  omissions 
inadvertently  and  unintentionally  caused  and  appearing  in  the  work.    Id. 

Where  the  entire  contract  price  was  $2,500,  while  the  allowance  to  the 
owner  for  defective  construction,  in  violation  of  the  contract,  with  the  value 
of  the  work  in  completing  the  building  left  undone  by  the  contractor. 
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amoonts  to  the  sum  of  $876,  it  was  held,  in  Eetchum  v.  Henington,  45  SL 
Rep.  59,  that  the  buildings  were  not  constructed  substantially  in  accordance 
with  the  contract  and  specifications.  So  far  from  being  substantially  in 
accordance  with  the  contract,  the  work  seems  to  have  been  substantially  in 
yiolation  of  the  contract.  There  is  no  rule  of  law  which  permits  such  de- 
fects and  failures  of  performance  to  be  disregarded  in  determining  whether 
a  contract  has  been  substantially  performed.  Id.  It  is  only  technical,  in- 
advertent or  unimportant  omissions  or  defects  which  may  be  disregarded 
in  an  action  on  a  building  contract.  Id. ;  Sinclair  v.  Tailmadge,  ante.  It 
may  safely  be  said  that  no  case  has  ever  gone  so  far  as  to  hold  that  defects, 
which  amount  in  value  to  one-third  of  the  contract  price  and  which  render 
a  building  imsightly  and  even  unsafe  for  occupation,  can  be  so  disregarded. 
Id. 

In  Johnson  v.  De  Peyster,  ante,  an  action  was  brought  upon  a  building 
contract.  The  principal  question  in  the  trial  court  was  as  to  whether  the 
contractor  had  substantially  performed  his  contract.  The  referee  found 
this  issue  in  his  favor  upon  conflicting  evidence.  He  also  found  that  the 
owner  sustained  damage  from  insufficient  and  defective  work  to  the  amount 
of  $150.  This  he  allowed  In  recoupment.  And  it  was  held  that  the  ques- 
tion whether  the  defects  were  so  trivial  and  insignificant  as  to  justify  the 
finding  that  the  work  was  substantially  performed,  was  a  question  of  fact; 
and  that  the  amount  allowed  In  recoupment  was  not  such  as  to  show  that 
the  finding  of  substantial  performance  was  unsustained  by  the  evidence. 

When,  in  an  action  upon  a  building  contract,  the  jury  find,  upon  con- 
flicting evidence,  that  the  contract  has  been  substantially  complied  with  on 
the  part  of  the  builder,  their  verdict  in  his  favor  based  on  such  finding 
should  not  be  disturbed  on  appeal.  Gustaveson  v,  McGay,  12  Daly,  423. 
Such  substantial  performance  entitles  him  to  his  pay,  though  there  are  un- 
disputed departures  from  the  letter  of  the  specifiaitions.  A  literal  per- 
formance is  not  necessary.    Id. 

Election, — ^Where  work  has  been  done  by  the  owner  in  the  exercise,  by 
his  election,  of  the  right  reserved  by  the  contract,  to  furnish  materials  and 
workmen  to  proceed  with  the  work  and  charge  the  expense  to  the  con-a 
tractor,  upon  the  failure  of  the  latter  to  do  it  on  a  stipulated  notice  to  him 
to  that  effect,  he  cannot  effectually  assert  forfeiture  in 'respect  to  the  defi- 
ciency so  supplied,  but  the  contractor  is  entitled  to  the  benefit  of  the  work 
thus  x>erf ormed  and  is  indebted  to  the  owner  for  the  amount  of  the  expense 
incurred  by  him  in  doing  it.  Crouch  9.  Gutmann,  ante  ;  Murphy  v.  Buch- 
man,  66  N.  Y.  207. 

In  Kidd  v.  McCormick,  83  N.  Y.  391,  it  was  held  that,  where  the  builder 
under  a  contract  abandoned  the  building  before  completing  the  contract, 
the  owner  might  complete  the  work  and  still  insist  on  the  terms  of  the 
I  agreement. 

Waiter, — ^It  is  a  general  and  quite  elementary  rule  of  law  that  a  party 
must  perform  his  contract  before  he  can  claim  the  consideration  due  him 
upon  performance.  Yanderzee  v.  Herman,  85  St.  Rep.  778.  The  perform* 
ance  need  not  be  in  all  cases  literal  and  exact.    It  must  be  a  substantial 
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eompllance  with  the  contract.  Id.  Whether  there  has  been  a  substantial 
compliance  is  a  question  of  fact  to  be  determined  by  the  court  or  jury, 
especially  In  cases  of  conflicting  evidence.  Id.  In  a  case  of  that  kind,  the 
a^sceptance  of  the  building  with  the  defective  work  or  material  upon  it  is 
not  an  acceptance  of  the  performance  of  the  contract,  or  a  waiver  of  per- 
formance, so  as  to  allow  a  recovery,  when  the  special  contract  has  not  been 
snbetantially  performed  by  the  builder.  Id.  As  the  work  and  material 
have  been  applied  upon  the  premises,  the  owner  has  no  other  alternative 
than  to  occupy  with  such  additions  upon  the  property.  Id.  To  hold  such 
occupancy  to  be  a  waiver  of  a  performance  is  to  compel  the  owner  to  accept 
an  imx>erfect  or  incomplete  performance  of  contract,  or  forfeit  the  use 
of  the  building  when  the  builder  neglects  or  refuses  to  complete  the  con- 
tract.   Id. 

When,  in  the  contract  for  the  erection  of  a  building  upon  the  land  of 
another,  performance  is  to  precede  payment  and  is  the  condition  thereof, 
the  builder,  having  substantially  failed  to  perform  on  his  part,  can  recover 
nothing  for  his  labor  and  materials,  notwithstanding  the  owner  has  chosen 
to  occupy  and  enjoy  the  erection.  Smith  v.  Brady,  ante.  Mere  occupation 
of  a  building,  in  such  case,  is  not  a  waiver  of  strict  performance.  The 
qitestion  of  waiver  is  one  of  intention  depending  on  all  the  circumstances, 
of  w)iich  occupancy  may  be  one.  Id.  No  case  can  be  found  In  which  the 
building  contractor's  right  to  recover  has  been  maintained  on  the  ground 
that  the  owner,  by  the  mere  possession  and  occupancy  of  the  building,  has 
waived  the  condition  of  performance.    Id. 

No  doubt  a  person  may  voluntarily  accept  a  benefit  under  a  contract,  of 
-which  the  conditions  precedent  have  not  been  performed  by  the  other  party, 
and  he  may  do  so  in  such  circumstances  that  a  new  obligation  to  pay  for 
the  benefit  will  arise.  Id.  Thus,  if  a  person  should  agree  to  manufacture 
and  deliver  to  another  a  carriage  of  a  particular  kind  and  should  make  a 
different  one,  the  latter  may  elect  whether  or  not  he  will  take  it.  Until  he 
so  elects,  he  has  no  proi)erty  in  the  article.  If  he  voluntarily  accepts  it, 
he  thereby  either  waives  the  objection  which  he  might  make  to  it  and  is 
liable  to  pay  for  it  according  to  contract,  or  a  new  assumpsit  arises  from 
the  act  of  acceptance  as  though  no  previous  agreement  had  existed.    Id. 

The  rule,  as  It  is  settled  in  this  state,  allows  a  party  to  retain,  without 
compensation,  the  benefits  of  a  partial  x>erformance,  where,  from  the  nature 
of  the  contract,  he  must  receive  such  benefits  in  advance  of  a  full  perform- 
ance, and,  by  its  terms  or  just  construction,  he  is  under  no  obligation  to 
pay  until  the  performance  is  complete.  Id.  Thus,  if  a  person  engages  to 
perform  a  year's  labor  for  another,  and  payment  is  to  be  made  when  the 
labor  is  done,  in  such  a  case,  the  employer  necessarily  receives  the  benefit 
of  ^ach  day's  service  when  It  is  done;  yet,  if  the  laborer  without  just  cause 
abandons  the  service  at  any  time,  however  short,  before  the  year  has  ex- 
pired, he  can  recover  no  part  of  his  wages.  Id.  So  the  contract  may  be 
to  sell  and  deliver  goods  at  different  times,  to  be  paid  for  when  the  whole  are 
received.  If  the  vendor,  in  such  case,  refuses  to  perform  entirely,  without 
good  cause,  the  purchaser  is  neither  bound  to  pay  for  nor  to  return  the  goods 
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received  in  part  performance.  Id.  If  a  person  should  agree  to  plough  the 
field  of  another,  consisting  of  a  certain  number  of  acres,  at  a  given  price  for 
the  whole  service,  or  at  so  much  per  acre  to  be  paid  when  the  service  is  dono, 
and,  after  ploughing  nearly  the  whole  number  of  acres,  should  abandon  thf» 
contract,  he  can  recover  nothing  for  his  work.  Id.  The  owner  of  the  field 
may  enter,  sow  it  with  his  grain  and  reap  the  harvest,  thus  enjoying  fully 
the  benefits  of  the  partial  performance.  In  so  doing,  he  waives  nothing, 
because  he  cannot  reasonably  do  otherwise.  He  is  not  obliged  to  abandon 
his  field  in  order  to  be  enabled  to  insist  upon  the  condition  of  the  contract. 
Id.  Closely  analogous  is  the  case  of  a  building  contract.  The  owner  of  the 
soil  is  always  in  possession.  The  builder  has  a  right  to  enter  only  for  the 
special  purpose  of  performing  his  contract.  Each  material,  as  it  is  placed 
in  the  work,  becomes  annexed  to  the  soil  and  thereby  the  property  of  the 
owner.  Id.  The  builder  would  have  no  right  to  remove  the  brick  or 
stone  or  lumber  after  annexation,  even  though  the  employer  should  un- 
justifiably refuse  to  allow  him  to  proceed  with  the  work.    Id. 

The  owner,  from  the  nature  and  necessity  of  the  case,  takes  the  benefit 
of  part  performance,  and  by  merely  so  doing  does  not  necessarily  waive  any- 
thing contained  in  the  contract.  To  impute  to  him  a  voluntary  waiver  of 
conditions  precedent  from  the  mere  use  and  occupation  of  the  building 
erected,  unattended  by  other  circumstances,  is  unreasonable  and  illogical. 
He  is  not  in  a  situation  to  elect  whether  he  will,  or  will  not,  accept  the 
benefit  of  an  imperfect  performance.  Id.  To  be  enabled  to  stand  upon 
the  contract,  he  cannot  reasonably  be  required  to  tear  down  and  destroy 
the  edifice  if  he  prefers  it  to  remain.  As  the  erection  is  his  by  annexation 
to  the  soil,  he  may  suffer  it  to  stand,  and  there  is  no  rule  of  law  against  hia 
using  it  without  prejudice  to  his  rights.    Id. 

According  to  the  settled  law  of  this  state,  the  contractor  cannot  recover 
the  payments  which,  by  the  terms  or  true  construction  of  the  contract,  are 
due  only  on  condition  of  performance  by  him  unless  he  can  show  such  per- 
formance or  prove  that  it  has  been  waived.  Id.  The  law  does  not  adjudge 
that  a  mere  silent  occux>ation  of  the  building  by  the  owner  amounts  to  a 
waiver,  nor  does  it  deny  to  him  the  right  so  to  occupy  and  still  insist  upon 
the  contract.    Id. 

The  question  of  waiver  of  the  condition  precedent  will  always  be  one  of 
Intention,  to  be  arrived  at  from  all  the  circumstances,  including  the  oc- 
cupancy.   Id. 

There  is,  in  a  just  view  of  the  question,  no  hardship  in  requiring  builderSy 
like  all  other  men,  to  perform  their  contracts  in  order  to  entitle  themselvea 
to  payment,  where  the  employer  has  agreed  to  pay  only  on  that  condition. 
Id.  It  is  true  that  such  contracts  embrace  a  variety  of  particulars,  and  that 
slight  omissions  and  inadvertences  may  sometimes  very  innocently  occur. 
These  should  be  indulgently  regarded,  and  they  will  be  so  regarded  by 
courts  and  juries.  But  there  can  be  no  injustice  in  imputing  to  the  con- 
tractor a  knowledge  of  what  his  contract  requires,  nor  in  holding  him  to  a 
substantial  performance.  Id.  If  he  has  stipulated  for  walls  of  a  given 
material  and  with  a  hard  inside  finish,  he  knows  what  he  is  to  do  and  must 
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perform  it.  If  he  has  engaged  for  a  given  number  and  size  of  windows. 
Joists,  beams  and  sills,  he  cannot,  with  the  specifications  before  him, 
innocently  depart  from  his  contract.  If  he  fails  to  perform  when  the  re- 
quirement is  plain,  and  when  he  can  perform  if  he  will,  he  has  no  right  to 
call  upon  the  courts  to  make  a  new  contract  for  him;  nor  ought  he  to  com- 
plain if  the  law  leaves  him  without  remedy.    Id. 

The  acceptance  of  the  building  by  the  owner  without  objection  is  not  a 
waiver  of  the  performance  of  the  contract  by  him,  and  does  not  malce  him 
liable  to  pay  the  value  of  the  services  and  materials  already  rendered  or 
furnished  by  the  contractor.    Walden  v.  Eldred,  34  St.  Rep.  396. 

In  Wheeler  v.  Scofield,  67  N.  T.  314,  the  owner,  after  the  bankruptcy  of 
the  contractor,  solicited  and  obtained  his  permission  to  proceed  and  com- 
plete the  building.  And  it  was  held  that,  by  thus  soliciting  and  obtaining 
permission,  he  had  so  far  waived  a  strict  performance  as  to  enable  a  material 
man  who  has  a  lien  to  enforce  the  same;  and  that,  having  taken  possession 
by  and  in  pursuance  of  his  own  request,  he  could  not  set  up  the  defense  of 
non-performance  to  defeat  the  lien.  But  the  case  is  very  dlfiFerent,  where 
the  owner  does  not  solicit  the  possession  or  privilege  of  finishing  the  build- 
ing, but  adopts  the  only  method  left  him  of  availing  himself  of  his  property 
after  the  builder  has  abandoned  the  same.    Walden  v.  Eldred,  ante. 

Whatever  of  defective  material  is  put  into  the  construction  of  the  build- 
ings, without  the  prior  knowledge  of  the  owner  and  approval  of  its  use, 
will  not  be  deemed  accepted  by  the  fact  that  the  owner  has  taken  possession 
of  and  used  the  buildings  after  they  were  erected.  Parke  v.  F.  A.  T.  Co., 
120  N.  Y.  51.  The  owner  can  still  insist  that  the  contractor  has  failed  to 
perform  his  contract,  by  way  of  defense  to  any  action  brought  by  the  latter 
upon  it,  or  otherwise  to  recover  compensation  for  the  material.  Id. ;  Smith 
V,  Brady,  17  N.  T.  173.  But  full  performance  of  the  contract  may  be 
waived  by  the  parties  so  as  to  enable  the  one  against  the  other  to  obtain 
relief  for  partial  performance.  Parke  v.  F.  A.  T.  Co.,  ante.  So  may  de- 
fective performance  be  accepted,  subject  to  the  right  of  the  party  damnified 
to  recover  or  recoup  damages  for  the  loss  he  has  sustained  by  reason  of  it. 
Id.  In  such  case,  the  right  of  forfeiture  is  denied  to  the  party.  His  right 
exists  in  the  contract,  and  his  remedy  for  relief  rests  in  the  assertion  and 
proof  of  damages  for  the  defective  x>erformance  of  the  other  party.  The 
tatter's  right,  subject  to  such  claim,  remains  effectual.  Id.;  Avery  v. 
Willson,  81  N.  Y.  341. 

Where  the  owner  permits  the  contractor  to  go  on  and  complete  after  the 
contract  time  has  expired,  and  subsequently  accepts  the  buildings,  he  can- 
not deny  the  latter' s  right  to  sue  for  the  contract  price.  Williams  v. 
Shields,  30  St.  Rep.  556. 

Departures  from  the  original  plans  by  mutual  consent,  or  notice  by  the 
owner,  after  the  expiration  of  the  time  stipulated  for  the  builders  to  go  on 
and  complete,  will  operate  as  a  waiver  of  the  time  conditioned  by  the  con- 
tract. Close  V.  Clark,  30  St.  Rep.  671.  In  a  contract  of  this  character,  a 
provision  that  the  work  shall  be  completed  by  a  certain  date  and  paid  for 
upon  completion,  does  not  make  time  of  the  essence  of  the  contract.    Id. ; 
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IMllon  V.  Masterson,  39  Sapr.  138.  In  such  case,  if  the  builder  prooeeds 
afterwards  with  the  assent  of  the  owner,  he  may  recover  at  the  contract 
price.    Id. 

Where  there  is  no  wilful  departure  from  the  terms  of  the  contract,  nor 
any  material  omission  in  its  essential  jMirts,  and  the  contractor  has  faith- 
fully performed  it  in  substance,  he  will  not  be  held  to  have  forfeited  his 
rights  by  reason  of  an  unimportant  or  strictly  technical  omission.  €ral- 
lagher  v.  Nichols,  00  N.  Y.  488.  A  substantial  compliance  only  is  required. 
If  the  owner  suffers  the  builder  to  go  on  after  the  time  limited  has  expired, 
without  expressing  his  disapproval,  he  waives  the  forfeiture  which  he  might 
otherwise  have  claimed.  Id.  He  is  bound  to  express  his  dissatisftustion  at 
the  delay,  and  if  he  intends  to  take  advantage  of  it,  shoidd  act  with  prompt- 
ness at  the  time,  instead  of  allowing  the  contractor  to  ex|>end  time  and 
money  in  the  completion  of  the  work.  Id. ;  Smith  v.  Gugerty,  4  Bart>.  614; 
Mayor,  etc.,  v.  Butler,  1  Id.  825;  Sinclair  v.  Tallmadge,  cade. 

PreDentioTL — ^When  the  complete  performance  of  the  contract  Is  pre- 
vented by  the  failure  of  the  owner  of  the  building  to  supply  materials  as 
called  for  by  the  contract,  the  contractor  may  recover  on  a  qtumtum  meruit, 
Cargain  v.  Everett,  42  St.  Rep.  618. 

In  Graf  v.  Cunningham,  109  N.  Y.  369,  a  contractor  agreed  to  build  a 
house  for  the  owner  of  the  premises.  The  contract  price  was  to  be  paid  in 
installments  as  the  work  progressed.  At  a  time  when  $400  were  due  by 
the  terms  of  the  contract,  the  owner  refused  to  pay,  whereupon  the  con- 
tractor stopped  work.  The  owner  served  a  notice  upon  him  to  proceed 
with  the  work.  In  the  notice,  it  was  stated  that  if  the  contractor  failed  to 
do  so  within  two  days,  the  owner  would  consider  that  he  had  abandoned 
the  work  and  would  himself  proceed  to  finish  it,  holding  him  for  damages. 
The  contractor  did  not  proceed,  and  the  owner  finished  the  work  at  an 
expense,  which,  with  the  payments  made,  left  a  balance  of  $570,  indndlng 
the  $400.  And  it  was  held  that  the  owner  could  claim  no  forfeiture  of  the 
contract  because  the  contractor  did  not  go  on  after  the  notice,  for  the  reason 
that  he  was  himself  in  the  wrong  and  had  no  right  to  insist  upon  the  con« 
tractor's  continuing  work  while  he  refused  to  pay  the  instalment,  which 
was  due  at  the  very  time  when  the  notice  was  given. 

A  failure  to  make  payment  on  account  as  the  work  progresses,  according 
to  the  terms  of  the  contract,  will  justify  a  refusal  on  the  part  of  the  con- 
tractor to  complete  the  work,  and  warrant  a  recovery  for  the  work  already 
done.    Flaherty  v.  Miner,  ante. 

Where  a  building  contract  is  broken  by  the  owner's  refusal  to  allow  the 
contractors  to  proceed,  the  clause  in  the  contract,  which  provides  that  all 
dispute  as  to  the  construction  of  the  work  shall  be  settled  by  the  architect, 
and  as  to  value  of  extra  and  omitted  work  shall  be  settled  by  arbitration, 
ends  with  it,  and  the  contractor,  if  free  from  fault,  may  bring  his  action  for 
work  done  and  material  furnished.    Yelsor  v.  Eaton,  39  St.  Bep.  21. 

Certificate^  etc. — ^When  the  parties  agree  on  an  architect's  certificate, 
they  select  their  own  tribunal  to  determine  any  questions  in  dispute,  and 
his  decision  is  conclusive,  unless  it  is  impeached  for  fraud,  mistiUce,  ooUn- 
sion  or  bad  faith.    Gustaveson  v.  McGay,  ante. 
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Where  the  contractor  has  substantially  performed,  though  by  the  con- 
tract he  is  bound  to  procure  an  architect's  certificate  of  performance  to  the 
latter' s  satisfaction,  he  may  recover  without  procuring  such  certificate,  upon 
showing  a  refusal  of  the  architect  to  give  it.  Nolan  v.  Whitney,  ante. 
When  he  has  substantially  performed  his  contract,  the  architect  is  bound 
to  give  him  the  certificate  and  his  refusal  is  unreasonable.  An  unreason- 
able refusal  on  the  part  of  the  architect  in  such  a  case  dispenses  with  its 
necessity.    Id. 

Where  the  contractor,  after  he  became  entitled  to  part  payment,  applied 
to  the  architect  for  the  necessary  certificate,  and  the  latter  told  him  that, 
on  account  of  the  conduct  of  the  owners,  he  would  not  give  it  or  have 
anything  more  to  do  with  the  matter,  which  fact  he  reported  to  the  owners, 
who  stated  that  they  would  see  about  it,  it  was  held  that  the  contractor 
was  not  obliged  to  make  any  further  application  to  the  architect  for  his 
certificate  which  he  had  thus  arbitrarily  declined  to  give.  Flaherty  v. 
Miner,  ante. 

Under  a  provision  in  a  building  contract  that  should  any  dispute  arise 
respecting  the  true  construction  or  meaning  of  the  drawings  or  specifica- 
tions, the  same  shall  be  decided  by  a  certain  third  person,  and  his  decision 
shall  be  final  and  conclusive,  a  notice  of  a  submission  to  such  person  by 
one  need  not  be  given  to  the  other  party,  where  no  dispute  as  to  items  or 
values  is  to  be  determined,  but  merely  the  construction  of  the  specifica- 
tions. Gustaveson  v,  McGay,  12  Daly,  423.  Where  a  third  person  is 
clothed  by  the  contract  between  the  parties  with  the  authority  to  make 
measurements  and  determine  the  amount  of  labor  required,  the  contractor 
is  not  bound  by  ex  parte  measurements.  Id.;  McMahon  v.  N.  Y.  <fe  £. 
R.  R.  Co.,  20  N.  T.  4d8.  But  it  is  otherwise  where  the  umpire  is  merely 
to  construe  the  specifications.  Gustaveson  v.  McGkiy,  ante.  Where  an 
architect's  certificate  of  work  under  a  contract  is  made  conclusive,  the 
examination  and  investigation  by  the  architect  may  be  ex  parte.  Id. 
Such  examination  necessarily  involves  a  construction  of  the  contract,  the 
plans  and  the  specifications,  in  order  to  determine  whether  there  has  been 
A  compliance  with  them.    Id. 

In  Gibbons  v.  Russell,  37  St.  Rep.  402,  an  action  was  brought  to  recover 
for  work  done  under  a  building  contract.  The  plaintiff  testified  that  the 
work  was  completed  and  that  he  applied  to  the  architect  for  a  certificate, 
that  the  architect  found  no  fault  with  the  work  but  referred  to  some  damage 
by  water,  and  advised  that  the  defendant  be  seen  about  it  and  said  that 
defendant  was  a  crank,  and  that  he  did  not  like  to  give  a  certificate  until 
defendant  was  satisfied.  And  it  was  held  that,  on  this  testimony,  it*was 
proper  to  submit  to  the  jury  the  question  whether  the  certificate  was  un- 
reasonably withheld. 

Where,  by  the  terms  of  a  contract  for  the  repair  of  a  building,  it  Is 
stipulated  that  the  materials  shall  be  of  the  best  quality  and  the  work  per- 
formed in  the  best  manner,  subject  to  the  acceptance  or  rejection  of  an 
architect,  all  to  be  done  in  strict  accordance  with  the  plans  and  specifica- 
tions, and  to  be  paid  for  when  done  completely  and  accepted,  the  accept- 
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ance  by  the  architect  of  a  different  class  of  work  or  of  inferior  materials 
will  not  bind  the  owner,  and  does  not  relieve  the  contractor  from  the 
agreement  to  perform  according  to  the  plans  and  specifications.  Glacius  o. 
Black,  ante.  The  owner  is  obliged  to  pay  only  where  the  work  is  done 
completely  and  accepted.  The  provision  for  acceptance  is  an  additional 
safeguard  against  defects  not  discernible  by  an  unskilled  person.    Id. 

In  Wyckoff  v.  Meyers,  44  N.  Y.  143,  where  it  was  held  that  the  certifl- 
cate  of  the  architect  was  conclusive  upon  both  parties,  the  contract  pro- 
vided that  payment  should  be  made  upon  the  certificate  of  the  architect, 
and  that  disputes  respecting  the  construction  and  meaning  of  the  drawings 
and  specifications  should  be  submitted  to  the  architect,  whose  decision 
should  be  conclusive  upon  the  parties. 

In  Thomas  v.  Fleury,  26  N.  Y.  26,  the  work  was  to  be  ^one  under  the 
direction  of  the  architect,  who  was  to  be  satisfied  with  it  as  it  progressed, 
and  whose  satisfaction  was  to  be  evidenced  by  his  certificate  in  writing. 
The  contractor,  upon  obtaining  such  certificate,  was  to  be  paid  certain 
amounts  of  the  gross  sum  of  $11,200,  at  certain  stages  of  the  work.  At 
these  stages,  if  the  architect  was  not  satisfied,  he  could  withhold  the  certifi- 
cate, and  without  it  the  owner  could  refuse  to  pay.  The  contractor  was 
paid  the  sum  of  $8,500,  without  any  dissatisfaction  expressed  by  the  archi- 
tect, and  without  his  written  certificate.  These  payments  were  made  by 
the  owner,  through  the  architect  acting  as  his  agent.  No  question  was 
raised  as  to  a  written  certificate  until  after  the  action  was  brought.  When 
the  contractor  required  pajrment  of  the  last  instalment  of  $2,700,  the  only 
objection  was  that  the  work  had  not  been  completely  finished  according  to 
the  terms  of  the  agreement.  The  referee  found,  as  facts,  tliat  the  woric 
was  performed  on  the  part  of  the  contractor  according  to  the  terms  of  the 
agreement;  that  it  was  carried  on  to  its  completion;  that  the  contractor  ap- 
plied for  the  architect's  certificate,  and  that  the  latter  refused  to  give  it. 
And  it  was  held  that,  if  the  architect  unreasonably  and  in  bad  faith  refused 
the  certificate,  the  contractor  might  recover  upon  giving  other  proof  of  per- 
formance, as  well,  it  seems^  where  the  action  is  upon  the  contract  as  where  it 
is  upon  a  quantum  meruit.  Though  the  obtaining  of  the  architect's  certifi- 
cate was  a  condition  precedent  to  a  recovery,  a  failure  in  this  respect 
would  not  be  fatal  to  the  contractor' s  rights.  The  architect  was  the  owner's 
agent,  and  if  he  unreasonably  and  in  bad  faith  refused  the  certificate,  the 
contractor  is  not  to  be  held  responsible,  but  he  may  establish  his  right  to 
recover  by  other  evidence.  The  certificate  is  mere  evidence  of  the  sub- 
stantial fact  of  performance.  If  the  kind  of  evidence  stipulated  for  is 
obstinately  and  unreasonably  withheld,  a  forfeiture  of  the  amoimt  unpaid 
is  not  to  be  exacted,  for  this  reason,  from  the  contractor.  Id.  Where  the 
contract  is  strictly  performed  and  the  contractor  entitled  to  his  money,  it  is 
unreasonable  and  unconscientious  in  the  architect  to  refuse  the  certificate. 
Id.  In  the  case  above  cited,  the  original  drawings  and  specifications 
annexed  to  the  contract,  and  in  reference  to  which  It  was  expressly  made, 
and  which  formed  a  part  of  it,  were  so  far  deviated  from  by  the  owner's 
direction,  as  to  render  the  obtaining  of  a  truthful  certificate  pursuant  to 
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the  contract  impossible,  eyen  though  the  architect  was  disposed  to  act  in 
good  faith.  Besides,  the  work  progressed  with  the  owner's  knowledge  and 
approbation,  as  CTidenced  by  the  payment  of  all  the  instalments  bat  the 
last,  without  any  certificate  whatever  being  obtained  or  demanded,  and  the 
owner  accepted,  and  went  into  the  enjoyment  of  the  buildings.  It  was  held 
that  under  such  circumstances,  to  defeat  a  recovery  upon  the  facts  found 
and  developed  in  the  case,  because  of  the  non-production  of  the  architect's 
certificate,  would  be  manifestly  unjust  to  the  contractor  and  a  reproach  to 
the  law. 

In  Weeks  v,  O'Brien,  35  St.  Rep.  463,  an  action  was  brought  to  recover 
the  amoimt  of  the  last  payment  upon  a  building  contract,  provided  to  be 
paid  upon  the  architect's  certificate.  It  appeared  that  the  contract  had  not 
been  performed  in  several  particulars.  The  most  important  of  these  was 
that  the  cellar  bottom  had  not  been  laid  in  accordance  with  the  contract, 
which  required  that  it  should  be  made  water-tight.  Its  situation  was  such 
that  it  was  subject  to  the  flowing  of  water.  It  had  once  been  laid  by  a  sub- 
contractor, but  about  the  time  for  the  completion  of  the  contract,  water 
had  come  in  and  broken  up  the  bottom.  It  was  In  this  condition  when  the 
contractor  left  the  work.  The  architect  refused  to  give  a  certificate.  It 
was  held  that  the  omission  to  comply  with  the  contract  could  not  be  called 
unintentional  in  the  sense  of  those  cases  which  have  allowed  the  certificate 
to  be  dispensed  with;  and  that  the  contractor  failed  to  prove  that  the  con- 
tract had  been  substantially  performed  or  that  the  certificate  had  been  im- 
reasonably  withheld. 

Where  the  parties  to  the  contract  make  the  architect's  certificate  essential 
evidence  of  performance  and  of  the  right  to  payment  founded  upon  it,  the 
faUure  to  obtain-  it,  unless  its  production  is  in  some  manner  waived  or  its 
necessity  otherwise  overcome  or  obviated,  constitutes  a  bar  to  a  recovery 
by  the  contractor.  Crouch  v,  Gutmann,  45  St.  Rep.  470.  But,  if  the  work 
has  been  substantially  performed,  the  refusal  of  the  architect  to  give  any 
certificate  is  unreasonable,  in  the  legal  sense  applicable  to  It,  for  the  pur- 
poses of  relief.  Id. ;  Xolan  v.  Whitney,  ante.  It  may  not  be  within  the 
province  of  the  architect's  duty  to  make  deductions  for  defective  work  or 
to  determine  what  less  than  exact  or  full  completion  of  the  work,  accord- 
ing to  the  contract.  Is  such  substantial  performance  as  to  permit  recovery, 
or  he  may  not  be  willing  to  determine  the  question  of  the  good  faith  of  the 
contractor.  But,  if  he  gives  a  certificate  founded  upon  a  final  estimate  that 
the  work  is  substantially  performed,  the  right  to  abate  recovery  for  defects 
in  the  work  is  not  necessarily  defeated.    Crouch  v.  Gutmann,  ante. 

In  the  case  of  Bowery  Nat.  Bank  v.  Mayor,  etc.,  63  N.  Y.  836,  the  certifi- 
cate of  the  water  purveyor  that  the  stipulations  of  the  contract  were  per- 
formed, was  made  a  condition  precedent  to  payment.  It  was  conceded 
that  the  contract  was  completed  and  performed,  but  the  water  purveyor 
declined  to  give  a  certificate.  The  contractor  was  defeated  in  the  Supreme 
Court,  but  in  the  court  of  appeals  the  judgment  was  reversed,  the  court 
saying  :  **  It  was  necessary  for  them  {the  plalntifiFs)  either  to  prove  upon 
the  trial  the  making  of  such  certificate,  or  to  show  that  it  was  refused  un- 
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seasonably  and  in  bad  faith. '  It  was  nnreasonable  to  refuse  it,  If  it  onght^ 
In  the  contemidation  of  the  contract,  to  be  gjiven.  In  such  contemplatian, 
it  ought  to  have  been  given  when,  in  fact  and  beyond  ali  pretense  of  dis- 
pute, the  state  of  things  existed  to  which  the  water  purveyor  was  to  certify, 
to  wit,  the  full  completion  of  the  contract  in  each  and  every  one  of  ito 
stipulations." 

Where  a  contract  for  work  and  labor  requires  the  work  to  be  done  in  the 
best,  workmanlike  manner,  and  to  the  entire  satisfaction  of  the  CT&plofer, 
he  cannot,  if  it  is  done  in  the  best,  workmanlike  manner,  defeat  a  recovary 
of  the  price  agreed  to  be  paid,  by  arbitrarily  and  unreasonably  dedarlng^ 
that  it  was  not  done  to  his  satisfaction*    Doll  v.  Noble,  116  N.  Y.  290. 

When  the  parties  have  made  the  certificate  of  a  third  person  of  the  par- 
formancfe  of  the  work  a  condition  precedent  to  payment,  such  certificate 
must,  as  a  general  rule,  be  produced  or  its  absence  explained.  DoU  v» 
Noble,  ante;  Smith  v.  Briggs,  8  Denio,  74.  But  all  the  authorities  reooig* 
nise  the  exception  that,  when  such  certificate  is  refused  in  bad  faith  or  un- 
reasonably, the  builder  may  recover  upon  proof  of  performance  of  the  com- 
tract.  Doll  v.  Noble,  cade;  Smith  v.  Brady,  cmte;  Thomas  o.  Fleury,  hmJU; 
Wyckoff  V.  Meyers,  ante ;  Nolan  v,  Whitney,  awte;  Smith  v.  Wright,  4 
Hun,  662;  Whiteman  v.  Mayor,  etc,  21  Id.  121.  The  reason  for  the  ex- 
ception applies  with  much  greater  force  where  the  work  is  to  be  done  to 
the  satisfaction  of  the  party  himself  than  to  cases  where  the  certificate  of 
a  third  party  is  required.  A  party  cannot  insist  on  a  condition  precedent 
when  he  has  himself  defeated  a  strict  performance.  Doll  9.  Noble,  emte; 
Butler  V.  Tucker,  24  Wend.  449.  In  the  case  last  cited,  the  court  said  : 
**  As  to  that  part  of  the  covenant  which  requires  the  work  to  be  done  to 
the  owner's  satisfaction,  it  would  probably  be  enough  for  the  contractor 
to  aver  that  the  work  was  in  all  other  respects  completed  in  pursuance  of 
the  contract.  If  the  owner  was  not  satisfied  with  such  a  performance,  it 
would  be  his  own  fault.    See  Duplex  S.  B.  Co.  v.  Garden,  101  N.  Y.  3B7. 

It  is  as  much  the  duty  of  the  owner,  as  of  the  builder,  to  take  active  steps 
for  the  selection  of  arbitrators  and  the  settlement  of  the  disputed  points  in 
a  building  contract  by  that  method.  Williams  v.  Shields,  30  St.  Rep.  556. 
Where  neither  party  has  sought  to  avail  himself  of  the  privilege  to  submit 
the  controversy  to  arbitration,  the  existence  of  such  a  clause  in  the  con- 
tract will  constitute  no  bar  or  defense  to  a  suit  at  law  for  the  amount 
alleged  to  be  due.    Id. 

A  promise  on  the  part  of  the  owner  to  pay  for  the  work  at  a  future  time 
after  the  contractor  claimed  to  have  substantially  finished,  without  mniring 
any  requirement  as  to  the  architect's  certificate,  may  be  deemed  a  waiver 
thereof.    Flaherty  «.  Miner,  ante. 

Stipulations  in  a  building  contract  that  the  work  be  completed  within  a 
certain  time  and  that  final  payment  be  not  made  until  the  architect  certifies 
a  complete  performance  to  his  satisfaction,  may  be  waived  by  the  owner, 
and  is  waived  by  his  acceptance  of  the  building  without  such  certificate 
and  without  the  approval  of  the  architect.  Smith  'v.  Alker,  102  N.  Y.  87. 
As  it  is  in  the  power  of  the  owner  to  impose  as  a  condition  of  liability  that 
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the  certificate  shall  be  procured,  so  it  is  in  his  power  to  waive  their  produc- 
tion. Id.  If,  by  any  act  of  his,  he  prevents  the  architect  from  certifying, 
GT  interferes  with  him  In  a  conclusion  which  might  justify  and  require  a 
certificate^  he  cannot  complain  if  the  builder  is  pennitted  to  recover  with- 
out producing  it.    Id« 


Lanib    M.    Petrie,    Respondent,    v.    Mobgan    Petbie^ 

Impleaded,  etc,  Appellant. 

Cimrt  cf  Appeals,  June  2,  1801. 

Affirming  53  Hun,  638,  mem. 

JBvidence,  Immaterial. — ^Where  the  jury  has  expressly  found  that  the  de- 
cedent did  not  have  testamentary  capacity,  the  admission  of  incompe- 
tent testimony,  tending  to  establish  undue  influence,  is  not  prejudicial 
error. 

AppeM  from  judgment  of  the  supreme  court,  general  term, 
fourth  department,  aflSrming  order  of  Oneida  circuit,  deny- 
ing a  motion  made  upon  the  minutes  for  a  new  trial. 

Edwin  J.  Broum^  iov  appellant. 

(7.  J9.  Prescott^  for  respondent. 

O'Brien,  J. — The  purpose  of  this  action  was  to  partition 
certain  real  estate  of  which  Nicholas  H.  Petrie  died  seized 
Maj  23, 1885.  The  plaintiff  is  his  daughter  and  the  defend- 
ants are  his  other  children  and  heirs^t-law.  The  complaint 
proceeds  upon  the  assumption  that  the  father  died  intestate, 
but  Morg^  Petrie,  the  son,  in  his  answer,  set  up  a  will  al- 
leged to  have  been  executed  and  published  by  his  father  on 
the  80th  of  April,  1877,  and  admitted  to  probate  on  the  9th 
of  December,  1884,  by  which  all  the  land  was  devised  to  him, 
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subject  to  a  small  legacy  to  the  plaintiff,  and  two  other 
small  legacies  to  her  sister  and  mother.  The  validity  of  this 
will  was  the  only  controyerted  question  involved  in  the  trial. 
Upon  the  application  of  the  plaintiff,  the  court  directed  that 
two  specific  issues  or  questions  of  fact,  which  were  stated  in 
writing,  should  be  submitted  to  the  jury.  These  questions 
were  whether  the  deceased  was,  at  the  time  it  was  claimed 
that  the  paper  purporting  to  be  his  will  was  executed, 
mentally  competent  to  make  a  will,  and,  secondly,  whether 
the  paper  so  purporting  to  be  his  will  was  made  through 
fraud,  duress  or  undue  influence. 

The  jury  answered  the  first  question  in  the  negative  and 
the  latter  in  the  affirmative,  thus  determining  both  questions 
in  favor  of  the  plaintiff  and  against  the  validity  of  the  will. 
The  deceased  at  the  time  of  the  execution  of  the  Instrument 
was  eighty-one  years  of  age.  His  acts  and  declarations  and 
numerous  facts  and  circumstances,  occurring  at  or  about  the 
time  the  paper  was  signed,  were  given  in  evidence,  indicat- 
ing a  weak  and  enfeebled  condition  of  the  mind.  The 
impression  which  his  acts  and  declarations  had  ma(^  upon 
his  neighbors  and  acquaintances  was  also  shown.  The  proof 
upon  this  issue  was  conflicting,  but  of  such  a  character  as  to 
require  the  trial  court  to  submit  it  to  the  jury.  The  rules 
by  which  the  jury  should  weigh  the  evidence  and  determine 
the  fact  were  stated  by  the  learned  trial  judge  in  a  very  fair 
and  impartial  charge,  and  we  are  concluded  by  the  finding. 
The  finding  that  the  deceased  was  incapable  of  making  a 
will  rendered  the  further  question,  whether  there  was  fraud* 
duress  or  undue  influence,  immaterial,  though  question,  as 
we  have  seen,  was  also  determined  in  plaintifiTs  favor.  The 
plaintiff  was  sworn  as  a  witness  in  her  own  behalf  and,  with- 
out any  objection,  testified  as  follows :  "  Have  heard  father 
and  Morgan  talking  together  when  I  had  no  personal  connec- 
tion with  the  transaction.  Have  heard  them  talking  often 
during  the  ten  years  previous  to  father's  death.  Heard  them 
talking  frequently  prior  to  1877  for  the  last  two  or  three 
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years  before  that-  ♦  «  ♦  I  remember  a  time  when  Mor- 
gan and  father  went  to  Oneida  together.  They  had  not  been 
there  together,  to  my  knowledge,  for  a  long  time.  I  hadn't 
seen  them  start  off  together  for  as  much  as  five  or  six  years. 
It  was  in  the  morning  when  they  started ;  nearly  nine  o'clock. 
It  was  in  the  spring.  Before  they  started  I  heard  conversa- 
tion between  Morgan  and  father,  and  in  which  I  had  no  part. 
*  *  ♦  They  were  in  the  bam.  I  went  to  the  cistern  to 
get  some  water.  I  was  only  a  short  distance  from  the  bam. 
I  couldn't  say  how  many  rods.  The  bam  is  very  near  the 
house. 

"  Q.  Were  you  in  sight  of  them  so  that  they  saw  you,  or 
were  they  in  the  bam  out  of  your  sight  ?  A.  I  could  see 
them  there  and  hear  them  talk. 

"  Q.  They  could  see  you  ?  A.  I  think  they  could  if  they 
had  looked  that  way. 

**  Q.  What  conversation  did  you  hear  between  Morgan  and 
your  father  that  morning  ?  " 

This  question  was  objected  to  by  the  defendant's  counsel 
on  the  ground,  among  others,  that  it  was  inadmissible  under 
§  829  of  the  Code  of  Civil  Procedure.  The  objection  was  over- 
ruled and  the  defendant's  counsel  excepted. 

"  A.  They  were  talking  about  making  a  will.  I  heard 
Morgan  ask  him  how  he  was  going  to  make  it.  I  heard 
father  say  that  he  wanted  to'  give  me  my  home  there  and 
support,  and  Morgan  said.  Give  her  some  money.  I  did  not 
hear  any  more.  They  started  for  Oneida  in  a  short  time. 
I  don't  think  they  were  in  the  house  after  that  before  they 
went  to  Oneida.  When  this  took  place  they  were  standing 
in  the  bam.  They  were  doing  nothing  there.  Perhaps  ten 
minutes  after  that  they  started  right  off  and  went  to  Oneida. 
They  returned  about  noon." 

It  appeared  by  other  testimony  in  the  case  that  the  deceased 
and  his  son  Morgan  went  to  Oneida  together,  and  that  the 
will  was  drawn  by  an  attorney  at  that  place  on  the  day  it 
t^ears  date.     The  ruling  of  the  trial  court  upon  the  objection 
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to  the  above  question  would  present  a  somewhat  important 
point  under  the  construction  which  this  court  has  given  to 
§  829  in  recent  cases,  if  it  could  be  held  that  the  answers  in 
any  degree  affect  the  result.  Holcomb  v  Holcomb,  95  N.  Y. 
326  ;  Matter  of  Eysaman,  113  Id.  62;  Matter  of  Dunham,  121 
N.  Y.  575. 

But  we  think  that  the  answers  to  the  question  as  the  case 
now  stands  were  immaterial.  If  the  issue  of  undue  influence 
and  fraud  had,  as  already  observed,  been  found  the  oUier 
way  and  in  favor  of  the  defendant,  the  result  must  be  the 
same,  so  long  as  it  was  found,  by  a  separate  and  independent 
finding,  that  the  deceased  was  incapable  of  making  a  will. 
The  testimony  objected  to  was  not  intended  to  apply  to  the 
issue  of  incapacity,  and  could  not  have  had  any  effect  what- 
ever upon  that  question.  Indeed,  so  far  as  that  particular 
issue  is  concerned,  the  testimony  was  rather  favorable  to  the 
defendant  than  otherwise,  as  it  tended  to  show  that  the 
deceased,  when  about  to  start  for  Oneida  to  procure  his  will 
to  be  drawn,  seemed  to  understand  what  he  was  about  to  do 
and  talked  intelligently  enough  with  his  son  about  it,  so  far 
as  appears  from  this  testimony.  With  the  issue  of  fraud  and 
undue  influence  out  of  the  case  this  testimony  might,  veiy 
prudently,  have  been  given  by  the  defendant.  The  plaintiff 
sought  to  show  by  this  conversation  in  the  bam  that  the 
deceased  intended  to  provide  a  home  for  the  plaintiff  on  the 
farm,  but,  through  the  influence  of  Morgan,  he  was  induced 
to  make  the  will  without  any  such  provision  and  a  small 
money  legacy  was  substituted  in  accordance  with  Morgan's 
suggestion  "  to  leave  her  some  money."  For  the  same  pur- 
pose it  was  shown  by  plaintiff  that  for  many  years  prior  to 
about  the  time  the  instrument  was  drawn  Morgan  and  his 
father  were  on  bad  terms ;  that  they  frequently  called  each 
other  names  and  swore  at  each  other,  but  a  better  state  of 
feeling  was  established  between  them  about  the  time  of  the 
conversation  in  the  bam.  As  the  finding  upon  the  issue  of 
undue  influence  became  wholly  immaterial,  so  the  testimony 
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applicable  and  directed  to  that  issue  only  could  not,  even  if 
objectionable,  prejudice  the  defendant. 

The  judgment  must,  therefore,  be  afi&rmed,  with  costs. 

All  concur. 


Michael    Corcoban,  Respondent,  t;.  The    Delawabe, 
Lackawanna   and   Western   Railroad  '  Company, 

Appellant. 

Court  qf  Appeals,  June  8,  1801. 

L  Master  and  servant.  Rules. — ^A  railroad  company  is  bound  to  make 
and  promolgiite  rules  which,  if  faithfully  observed  will  give  to  its  em- 
ployes reasonable  protection  from  injury. 

2.  Same, — ^Where  there  is  no  proof  of  neglect,  on  the  part  of  the  company, 
to  make  and  promulgate  suitable  rules  for  the  information  and  govern- 
ment of  its  employes,  the  submission  of  such  question  to  the  jury  is 
error. 

8.  Same. — There  can  be  no  recovery  in  such  case,  where  the  carelessness  of 
a  co-servant  was  the  sole  cause  of  the  accident,  and  a  refusal  in  such 
case  to  instruct  the  jury  to  such  effect,  upon  request,  is  error. 

Appeal  from  judgment  of  the  superior  court  of  Buffalo, 
general  term,  affirming  judgment  in  favor  of  plaintiff. 

John  0-,  Milbum^  for  appellant. 
Q-eo.  W.  Cothran^  for  respondent. 

O'Brien,  J. — The  plaintiff,  while  infthe  service  of  the  de- 
fendant, was  injured,  in  consequence  of  an  accident  which 
happened  on  the  15th  of  July,  1889,  in  the  defendant's  yard 
in  Buffalo.  He  had  been  in  defendant's  employ  from  De- 
cember previous,  and  his  duty  was  to  repair  crippled  or  de- 
fective cars.    On  the  day  of  the  accident  the  plaintiff  and 
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another  car  repairer  were  at  work  under  a  broken  car,  on 
track  No.  3,  one  of  the  tracks  in  the  yard  set  apart  for  such 
repairs.  One  Van  Ness,  an  assistant  yard-master  in  the  de* 
fendant's  employment,  had  charge  of  the  switch  engine  and 
the  handling  of  cans  in  the  yard  where  the  plaintiff  was  at 
work.  He  had  nothing  to  do  with  the  repairing  of  cars,  but 
simply  with  the  movement  and  shifting  of  the  cars  in  the 
making  up  and  distribution  of  trains,  and  in  placing  injured 
or  crippled  cars  on  the  tiwsks  where  the  repairing  was  done. 
The  car  under  which  the  plaintiff  was  at  work  repairing  was 
about  two  hundred  feet  west  of  the  switch,  and  with  no 
other  car  to  the  east  between  it  and  the  switch.  West  of 
this  car  the  track  upon  which  it  was  standing  was  occupied 
with  cars,  except  there  was  a  space  not  quite  the  length  of  a 
car  between  these  standing  cars  and  the  one  under  which  the 
plaintiff  was  at  work.  Whatever  danger  there  was  to  the 
plaintiff,  while  at  work  under  the  car,  was  to  come  from  the 
east,  as  that  was  the  direction  in  which  the  switch  was 
located.  The  plaintiff  and  the  other  car  repairer  first  worked 
on  the  east  end  of  the  car,  or  the  end  nearest  the  switch. 
Having  finished  there,  they  went  to  work  on  the  west  end, 
first  hanging  out  the  usual  red  flag  upon  the  east  end  of  the 
,  car,  so  as  to  guard  against  danger  from  the  direction  of  the 
switch.  While  they  were  thus  working  at  the  repairs,  under 
the  west  end,  Van  Ness  carelessly  directed  a  car  to  be  let  in 
upon  the  track  where  they  were  at  work,  which  struck  the 
car  under  which  plaintiff  was,  thus  causing  the  injuries  com- 
plained of. 

It  appeared  that  during  the  time  the  plaintiff  was  in  the 
employment  of  defendant  it  waa  customary  with  the  car  re- 
paii-ers,  when  at  wortt  under  cars,  to  hang  out  a  red  flag, 
which  was  the  signal  of  danger,  in  order  to  protect  them- 
selves and  to  prevent  other  cars  from  coming  in  contact  with 
the  car  which  was  being  repaired.  That  Van  Ness,  the 
assistant  yard-master,  was  guilty  of  negligence  in  moving 
the  cars  in  upon  track  No.  3,  and  thus  causing  the  injury  to 
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the  plaintiff,  is  conceded.  That  he  was  a  co-servant  with 
the  plaintiff  in  the  employment  of  the  defendant  is  undis- 
puted. The  plaintiff's  case  is  put  entirely,  in  the  complaint 
and  on  the  argument  in  this  court,  upon  the  alleged  neglect 
of  the  defendant  to  adopt  and  promulgate  suitable  and  proper 
rules  for  the  government  and  protection  of  its  employes. 
The  law  imposed  upon  the  defendant  the  duty  to  its  em- 
ployes of  diligence  and  care,  not  only  in  furnishing  proper 
and  reasonably  safe  appliances  and  machinery,  and  skillful 
and  careful  co-employes,  but  also  of  making  and  promulgat- 
ing rules  which,  if  faithfully  observed,  would  give  to  them 
reasonable  protection  from  injury.  Abel  v.  D.  &  H.  C.  Co., 
103  N.  Y.  581 ;  Slater  v.  Jewett,  85  N.  Y.  61 ;  Besel  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  70  Id.  171 ;  Sheehan  v.  Same,  91  Id. 
339  ;  Dana  v.  Same,  92  Id.  639. 

But  we  are  of  the  opinion  that,  upon  the  undisputed  evi- 
dence in  this  case,  there  was  a  substantial  and  reasonable 
compliance  with  this  rule  on  the  part  of  the  defendant. 
The  rules  of  this  company,  in  force  at  the  time  of  the  acci- 
dent, were  given  in  evidence.  One  of  theiyi  provided  that 
"  Men  repairing  cars  must  see  for  themselves  that  they  are 
protected  by  a  flag  when  under  and  between  the  cars."  An- 
other that  "  A  red  flag  by  day,  re4  light  or  fire  on  the  track 
by  night,  indicates  danger ;  on  perceiving  such,  the  engineer 
shall  immediately  stop  his  train  before  passing  such  signal. 
Rule  No.  2,  specially  referring  to  the  servants  of  the  defend- 
ant, was  in  this  language :  "  All  employes  of  the  company  are 
expected  and  required,  in  all  cases,  to  exercise  the  greatest 
care  and  watchfulness  to  prevent  injury  or  damage  to  person 
or  property.  Vigilance  and  watchfulness  insure  safety.  In 
all  cases  of  doubt  adopt  the  safe  course." 

Rule  64  provided  as  follows  :  "  Every  employe  must  ac- 
quaint himself  with  these  rules  and  directions,  and  keep  a 
copy  of  them  in  his  possession.  New  rules  are  made  from 
time  to  time  as  occasion  requires.  Notice  of  them  is  given 
on  the  bulletin  boards  of  the   company  at  Buffalo,  East 
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Buffalo,  Elmira  and  Binghamtoii.  Em;  loyes  must  keep 
themselves  informed  of  new  rules  by  examining  these  bulle- 
tin boards."  It  was  shown  that  the  rules  were  printed  on 
the  back  of  the  time-tables  and  were  kept  for  distribution 
at  all  points  where  the  men  could  get  them.  They  were 
kept  for  distribution  in  the  office  of  the  master  mechanic  and 
yard-master  at  East  Buffalo,  where  the  plaintiff  was  at  work. 
That  the  plaintiff  knew  the  custom  and  regulation  to  hang 
out  a  red  flag  from  a  car  which  was  undergoing  repairs,  and 
that  he  observed  it  on  the  occasion  of  the  accident  is  clear. 
It  is  also  undisputed  that  Van  Ness,  the  person  who  had 
charge  of  the  engine  and  the  movement  of  the  cars,  knew 
that  the  plaintiff  was  engaged  in  repairing  the  car,  as  he 
pointed  it  out  to  the  plaintiff  and  directed  the  repairs  to  be 
made.  The  trial  court,  under  the  defendant's  exception, 
submitted  to  the  jury  the  question  as  to  the  sufficiency  of 
the  rules.  The  only  suggestion  made  as  to  their  insuffi- 
ciency is  that  they  did  not,  in  terms,  prohibit  Van  Ness,  or 
the  other  co-servants  of  plaintiff,  from  moving  other  cars 
upon  the  one  from  which  the  red  flag  was  shown  and  under 
which  the  plaintiff  was.  This  idea,  however,  was  necessarily 
included  in  the  regulation  which  required  a  red  flag  to  be 
hung  out  from  a  car  in  process  of  repair,  and  the  rule 
must  have  been  so  understood  by  any  person  of  common  in- 
telligence. It  is  not  suggested  that  Van  Ness  was  ignorant 
of  the  meaning  of  the  signal.  The  rule  would  not  be  any 
more  effective  to  prevent  the  accident,  or  more  likely  to  in- 
sure observance,  had  it  been  followed  by  a  provision,  in  ex- 
press words,  forbidding  the  employes  from  moving  cars 
against  or  in  the  direction  of  another  car  from  which  a  flag 
was  exhibited.  We  think  that  there  was  no  proof  of  neglect 
on  the  part  of  the  defendant  to  make  and  promulgate  suitable 
and  proper  rules  for  the  information  and  government  of  its 
employes  to  warrant  the  submission  of  the  case  to  the  jury. 
The  accident  was  caused  by  the  carelessness  of  Van  Ness,  a 
co-servant,  in  leaving  the  switch  open  and  letting  in  the 
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other  cars  upon  the  track  where  the  plaintiff  was  at  work, 
and  not  by  any  omission  of  duty  on  the  part  of  the  defendant 
to  make  and  promulgate  proper  rules,  and  for  his  negligence 
it  is  conceded  that  the  defendant  is  not  liable.  The  defend- 
ant's counsel  requested  the  court  to  charge  :  "  That  if  the 
cause  of  the  accident  was  the  act  of  Van  Ness,  knowing  that 
the  plaintiff  had  gone  to  this  car  to  repair  it,  in  having  the 
switch  open  and  letting  the  other  car  come  in  contact  with 
the  car  under  which  the  plaintiff  was  working,  that  the 
plaintiff  cannot  recover."  The  court  declined  so  to  charge, 
and  the  defendant's  counsel  excepted. 

If  the  carelessness  of  a  co-servant  was  the  sole  cause  of 
the  accident  then,  clearly,  there  could  be  no  recovery.  The 
request  embodied  this  rule,  and  it  had  a  direct  application  to 
the  facts  of  the  case,  and  we  think  it  was  error  to  refuse  to  so 
instruct  the  juiy. 

There  are  two  or  three  other  rulings  of  the  learned  trial 
judge,  upon  requests  to  charge,  that  would  be  difl&cult  to 
sustain,  and  at  least  one  exception  to  the  charge  as  made 
that  presents  a  serious  question,  but,  as  there  must  be  a  new  ' 
trial  for  the  reasons  stated,  it  is  unnecessary  to  further 
consider  them. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  conciu',  except  Gray,  J.,  absent. 
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George  H.  Moore  et  al.^  as  Executors,  etc.,  Respondents,  «• 
The  New  York  Elevated  Railway  Company  et  al.j 
Appellants. 

Court  qfAppealSf  June  2, 1801. 
Reversing  69  Snpr.  82. 

1.  Former  a^udication.    Bar. — ^Any  fact,  once  found  and  embodied  in  a 

judgment,  must,  it  seems,  be  regarded  as  final  and  conclusive  between 
the  parties  thereto  and  their  privies,  whenever  and  wherever  the  ques- 
tion subsequently  arises. 

2.  Appeal,    Charge, — An  exception  to  a  refusal  to  chaige  that  the  findings 

and  decisions  of  the  court,  contained  in  the  judgment-roll  put  in  evi- 
dence, are  conclusive  upon  a  certain  point,  presents  no  question  for  re- 
view where  the  judgment-roll  is  not  embraced  in  the  record. 

3.  Damages,    Elevated  railroads.    Though,  in  an  action  against  an  ele- 

vated railroad,  a  jury  may,  in  their  discretion,  award  interest  upon  un- 
liquidated damages,  incapable  of  liquidation  by  computation,  they  are 
not  bound  to  do  so,  and  a  direction  to  compute  interest  on  the  amount 
allowed  for  each  year  is  error. 

Appeal  from  judgment  of  the  New  York  superior  court, 
general  term,  afiGirming  judgment  entered  upon  verdict  of 
jury. 

Brainard  Tolles^  for  appellants. 

A.  Edward  Woodruff y  for  respondents. 

Pegeham,  J. — ^The  defendants'  counsel  seeks  to  review 
the  decision  of  the  trial  court  in  refusing  his  request  to 
rule  ^^  that  the  findings  and  decisions  of  the  court  in  the 
judgment-roll  put  in  evidence,  to  the  effect  that  the  injury 
to  the  plaintiff  by  reason  of  the  existence  and  operation  of 
the  elevated  railroad  before  her  building  during  the  period 
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covered  by  that  judgment  was  $300  a  year,  is  conclusive  as 
evidence  upon  that  point." 

We  think  the  point  is  not  presented  with  sufficient  clear- 
ness. The  judgment-roll  is  not  attached  to  the  record  herein 
and  we  have  no  means  of  knowing  what  its  contents  were, 
or  what  facts  were  decided  in  it.  The  defendants'  counsel, 
in  his  request  to  the  court,  assumes  to  describe  it,  and  the 
court  denies  the  request,  but  whether  such  denial  is  based 
upon  a  disbelief  of  the  correctness  of  the  request  of  counsel, 
as  matter  of  law,  or  because  of  his  mistaken  recital  of  the 
contents  of  the  roll,  does  not  appear. 

We  cannot  assume  error,  and  hence  even  if  we  should 
hold  that  the  judgment  would  be  conclusive  between  the 
parties  to  this  action  upon  the  fact  of  the  amount  of  injuries 
sustained  by  the  plaintiff  by  reason  of  the  existence  of  the 
railroad  and  its  operation  during  the  period  covered  by  such 
judgment,  we  cannot  say  that  the  judgment  contains  any 
finding  or  decision  of  that  nature,  and  therefore  we  cannot 
say  the  court  committed  any  error  in  refusing  to  rule  upon 
the  subject  in  accordance  with  the  defendants'  request. 
Speaking  generally,  it  may  be  said  that  any  fact  once  found 
and  embodied  in  a  judgment,  must  be  regarded  as  final  and 
conclusive  between  the  parties  thereto,  and  their  privies, 
whenever  and  wherever  the  question  subsequently  arises. 

The  judgment  herein  must,  however,  be  reversed  for  mis- 
direction contained  in  the  charge  of  the  learned  judge  to  the 
jury.  There  was  conflicting  evidence  as  to  the  amount  of 
damage  caused  to  plaintiffs'  property  by  the  erection  and 
operation  of  the  defendants'  railroad.  The  court  said  to  the 
jury  "  that  the  evidence  shows  that  a  loss  has  been  occasioned 
to  the  plaintiff,  and  that  loss  is  put  by  the  defendants'  ex- 
perts at  the  sum  of  $200  a  year ;  and  you  must  find  a  ver- 
dict for  the  plaintiff  in  not  less  than  the  sum  of  $200  a  year, 
and  such  sums  for  interest  as  I  shall  hereafter  refer  you  to.'* 
In  a  subsequent  portion  of  the  charge  the  learned  judge 
said :  "  Now  if  the  plaintiff  is  entitled  to  recover,  she  is  en- 
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titled  to  recover  at  least  the  sum  of  f  200,  as  I  told  you,  and 
she  is  ako  entitled  to  recover  interest  on  that  $200  from  the 
first  day  of  May  of  each  succeeding  year.  •  *  *  •  She 
was  entitled  to  it  at  that  time ;  she  is  entitled  to  recover 
interest  from  that  time.  *  ♦  *  Your  verdict  must  be  for 
a  sum  in  gross,  and  it  must  include  the  yearly  interest  that 
I  have  mentioned." 

This  charge  was  erroneous.  In  actions  of  this  nature, 
while  the  jury  have  the  right  in  their  discretion  to  award 
interest  upon  unliquidated  damages,  incapable  of  liquidation 
by  computation,  yet  they  are  not  bound  to  do  so.  Walrath 
V.  Redfield,  18  N.  Y.  457,  462;  Home  Ins.  Co.  v.  Penn. 
R.  R.  Co.,  11  Hun,  182, 188 ;  Mairs  v.  Manhattan  Real  Estate 
Ass'n,  89  N".  Y.  498 ;  Duryee  v.  Mayor,  96  N.  Y.  477,  499. 
We  flo  not  know  what  principal  sum  the  jury  found  as 
damages  upon  which  to  base  the  calculation  for  interest, 
and  it  does  not  appear  what  the  amount  of  interest  was 
which  the  jury  allowed,  and  we  cannot  therefore  make  an 
order  granting  a  new  trial  in  the  alternative  unless  the 
plaintiff  consent  to  deduct  the  interest. 

The  exception  to  the  charge  of  the  learned  judge  was  suffi- 
ciently specific  to  raise  the  question. 

The  judgment  must  be  reversed,  and  a  new  trial  granted^ 
costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  absent. 


Note  on  **  Rbmedt  Ajn>  Relief  of  ABurriNa  OwincB  against  Blb- 

VATED  RAILWATB.*' 

Few  qnestiona  have  come  before  the  courts,  in  this  generation,  of  greater 
practical  imx)ortance,  or  involving  larger  x>ecaniary  interests,  than  those 
growing  out  of  the  construction  of  railways  in  city  streets.  Kane  v.  N.  Y. 
E.  R.  R.  Co.,  125  N.  Y.  164.  Whether  such  streets  may,  under  legislative 
and  municipal  authority,  be  occupied  by  railroad  tracks,  to  the  inconven- 
ience of  abutting  owners,  without  making  comi)ensation,  and  what  limita- 
tion, if  any,  there  Is  to  the  legislative  power  over  streets  which  cannot  be 
transgressed  without  violating  the  legal  and  constitutional  rights  of  lot 
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owners,  are  questions  which  have  excited  the  gravest  debates  and  have 
been  the  subject  of  the  most  careful  judicial  consideration.  Under  the 
decisions  made,  there  seems  to  be  no  longer  any  doubt,  in  this  state,  that 
streets  in  a  city,  laid  out  and  opened  under  charter  provisions,  may,  under 
legislative  and  municipal  authority,  be  used  for  any  public  use  consistent 
with  their  preservation  as  public  streets,  though  the  use  may  be  new,  and 
may  seem  to  impose  an  additional  burden,  and  may  subject  lot  owners  to 
injury.  Id.  The  mere  disturbance  of  their  rights  of  light,  air  and  access, 
by  the  imposition  of  a  new  street  use,  must  be  borne  and  gives  no  right  of 
action.  The  use  of  a  city  street  for  an  ordinary  horse  or  steam  railway, 
unless  it  practically  closes  the  street,  is  a  street  use  which  may  be  per- 
mitted. Id.  The  abutting  owners,  whose  lots  are  bounded  by  the  side  of 
the  street,  have  no  legal  redress  in  the  absence  of  negligence  in  the  con- 
struction or  operation  of  the  railroad,  though  it  interferes  with  the  enjoy- 
ment of  their  premises  or  seriously  impairs  their  value.  Id.;  Fobes  d. 
Rome,  etc.,  R.  R.  Co.,  121  N.  T.  505. 

It  is  matter  of  legal  history  that,  at  the  time  of  the  construction  of  the 
Manhattan  R^y  Co.  and  the  Metropolitan  E.  R^y  Co.,  it  was  the  prevail- 
ing opinion  that,  in  view  of  the  decisions  heretofore  made  in  respect  to  the 
construction  of  street  railways,  abutting  owners  had  no  rights  which  these 
railroads  need  respect.  It  was  not  until  the  decision  of  the  court  of  appeals 
in  the  Story  Case,  that  there  was  any  certainty  that  it  would  be  finally  held 
that  any  of  these  abutting  owners  had  any  right  of  action  against  these 
railroad  companies.  Ode  v.  Man.  R'y  Co.,  56  Hun,  190.  And  then  even, 
that  decision  in  favor  of  an  abutting  owner  was  pronounced  by  the  court  of 
appeals  only  by  a  majority  of  one.     Id. 

An  owner  will  not  be  held  by  the  court  to  be  estopped  from  claiming  the 
damages  resulting  from  the  construction  of  an  elevated  railroad  in  front  of 
his  premises,  because  of  an  acquiescence  in  its  construction  and  continued 
operation  and  maintenance.    Id. 

The  Story  Case.— In  the  Story  Case,  90  N.  T.  122,  three  principal  ques- 
tions were  considered  : 

(1.)  Whether  the  appropriation  of  Front  street  for  the  use  of  the  elevated 
railroad  was  consistent  with  the  use  of  the  street  as  an  open  public  street. 

(2.)  Whether  Story,  an  abutting  owner  on  the  street,  the  fee  of  which 
was  in  the  city,  had  any  property  rights  in  the  nature  of  easements  of  light, 
air  and  access,  in  and  from  the  street,  for  the  benefit  of  his  adjacent  prop- 
erty, which  were  invaded  by  the  construction  of  the  road. 

(3.)  Whether  such  rights,  if  they  existed,  were  property  within  the  con- 
Btitutional  provision  prohibiting  the  taking  of  private  property  for  public 
use  without  due  compensation. 

On  the  first  point,  the  court,  while  recognizing  the  rule  that  the  legisla- 
ture may  authorize  the  construction  and  operation  of  an  ordinary  surface 
railroad  in  a  city  street,  placed  its  decision  against  the  company  on  the 
character  of  the  structure,  and  held  that  It  was  destructive  of  the  street 
uses  for  which  streets  are  established. 

Upon  the  second  point,  it  was  held  that  the  abutting  owner  bad  ease- 


492  MOORE  «.  N.  Y.  ELEV.  R'Y  CO. 

Note  on  '*  Remedy  of  Abutting  Owner  against  Elevated  Railways." 

ments  in  the  street  of  light,  air  and  access,  appurtenant  to  his  lot,  which 
were  affected  by  the  structure  of  the  company,  impairing  the  value  of  his 
lot.  The  court,  in  tracing  the  origin  of  his  property  rights  In  the  nature  of 
casements  in  the  streets,  placed  stress  upon  two  facts,  viz. :  The  original 
grant  from  the  city,  then  the  owner  both  of  the  land  granted  and  of  that 
which  subsequently  became  Front  street,  describing  tlie  lot  granted  by 
reference  to  a  survey  and  map  on  which  Front  street  was  delineated ;  and 
second,  the  express  covenant  of  the  city,  contained  in  the  grant,  that  the 
streets  referred  to  therein  should  forever  thereafter  continue  to  be  public 
streets. 

In  resi)ect  to  the  third  point,  it  was  decided  that  incorporeal  rights  an- 
nexed to  property  were  property  within  the  protection  of  the  Constitution, 
and  could  not  be  taken  or  Impaired  without  compensation. 

The  Story  Case  has  definitely  determined  : 

First.  That  an  elevated  railroad,  in  the  streets  of  a  city,  operated  by 
steam  power  and  constructed  as  to  form,  equipments  and  dimensions,  like 
that  described  in  the  Story  Case,  is  a  perversion  of  the  use  of  the  street  from 
the  purposes  originally  designed  for  it,  and  is  a  use  which  neither  the  city 
authorities  nor  the  legislature  can  legalize  or  sanction,  without  providing 
compensation  for  the  injury  inflicted  upon  the  property  of  abutting  owners. 
Lahr  r.  Met.  E.  R'y  Co.,  104  N.  Y.  268. 

Second.  That  abutters  upon  a  public  street  claiming  title  to  their  prem- 
ises by  grant  from  the  municipal  authorities,  which  contains  a  covenant 
that  a  street  to  be  laid  out  in  front  of  such  property  shall  forever  thei*eaf  ter 
continue  for  the  free  and  common  passage  of,  and  as  public  streets  and 
ways  for,  the  inhabitants  of  said  city,  and  all  others  passing  and  returning 
through  or  by  the  same,  in  like  manner  as  the  other  streets  of  the  same  city 
now  are  or  lawfully  ought  to  be,  acquire  an  easement  in  the  bed  of  the 
street  for  Ingress  and  egress  to  and  from  their  premises,  and  also  for  the 
free  and  imlnterrupted  passage  and  circulation  of  light  and  air  through  and 
over  such  streets  for  the  benefit  of  property  situated  thereon.    Id. 

Thlni.  That  the  ownership  of  such  easement  Is  an  interest  in  real  estate 
constituting  property  within  the  meaning  of  that  term  as  used  in  the  Con- 
stitution of  the  state,  and  requires  compensation  to  be  made  therefor, 
before  it  can  lawfully  be  taken  from  its  owner  for  public  use.    Id.. 

Fourth.  That  the  erection  of  an  elevated  railroad,  the  use  of  which  Ls 
intended  to  be  permanent,  in  a  public  street,  and  upon  which  cars  are  pro- 
pelled by  steam  engines,  generating  gas,  steam  and  smoke,  and  distributing 
in  the  air  cinders,  dust,  ashes  and  other  noxious  and  deleterious  substances, 
and  interrupting  the  free  passage  of  light  and  air  to  and  from  adjoining 
premises,  constitutes  a  taking  of  the  easement,  and  its  appropriation  by  the 
railroad  corporation  renders  it  liable  to  the  abutters  for  the  damages  occa- 
sioned by  such  taking.    Id. 

The  Story  Case,  and  those  which  have  followed  it,  have  settled  the  do<»- 
trine  that  the  placing  of  an  elevated  railroad  structure  in  a  city  street  is 
inconsistent  with  its  character  as  an  open  public  street,  and,  in  the  absence 
of  the  consent  of  the  abutting  owners  to  the  erection,  violates  their  rights 
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as  such,  notwithstanding  the  title  to  the  soil  of  the  way  is  in  the  mtmici- 
pality,  and  although  the  railroad  company,  in  erecting  the  structure,  acted 
under  both  legislative  and  municipal  authority.  Williams  r.  Brooklyn  £. 
R.  R.  Co.,  126  N.  y.  96. 

There  may  be  little,  and,  possibly,  no  injury  occasioned  by  the  erection 
or  the  existence  of  the  road.  It  may  be  a  positive  advantage  to  the  abutter*  s 
property,  depending  upon  the  particular  circumstances.  Id.  Where  the 
property  owner  sues  for  damages,  the  jury  is  to  ascertain  and  award  them. 
They  are  to  be  governed  by  the  evidence  In  determining  the  amount  and 
whether  substantial  or  nominal  damages  only  shall  be  awarded.  Id.  But 
it  cannot  be  left  for  the  jury  to  say  whether  the  structure  is,  or  is  not,  one 
which  the  legislature  or  the  municipality  may  authorize  as  against  an  abut> 
ting  owner,  upon  the  theory  that  it  is  a  question  of  fact  and  not  of  law 
depending  upon  the  extent  of  the  interference  in  a  particular  case  with  the 
public  rl^^t  of  passage  or  with  the  enjoyment  by  the  abutting  owners  of 
their  premises.    Id. 

The  Story  Case,  90  K.  Y.  122,  established  the  principle  that  an  abutting 
owner  on  streets  in  the  city  of  New  York  possesses,  as  incident  to  such 
ownership,  easements  of  light,  air  and  access  in  and  from  the  adjacent 
streets,  for  the  benefit  of  his  abutting  lands,  and  that  the  appurtenant  ease- 
ments and  outlying  rights  constitute  private  property  of  which  he  camiot 
be  deprived  without  compensation.  This  case  was  an  equity  action.  The 
court,  having  reached  the  conclusion  that  the  company*  s  structure  was  an 
unlawful  invasion  of  the  owner*  s  easements,  granted  an  injunction,  post- 
I>oningits  actual  issuance,  until  after  such  reasonable  time  as  would  enable 
the  defendant  to  acquire  the  owner's  right  by  voluntary  agreement  or  com- 
pulsory proceedings.  This  case  did  not  determine  any  nile  of  damages. 
But  in  mine  c.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  101  N.  Y.  98,  the  general  ques- 
tion as  to  the  scope  of  the  remedy  in  an  ordinary  legal  action  for  damages 
sustained  by  an  abutting  owner  from  the  construction  of  a  railway  in  the 
street  fronting  his  premises,  without  his  consent  and  in  violation  of  his 
rights,  was  elaborately  considered,  and  it  was  determined  that,  in  such  an 
action,  the  owner  could  recover  temporary  damages  only;  that  is,  such 
damages  as  had  been  sustained  up  to  the  commencement  of  the  action. 
The  judgment  below,  which  allowed  damages  measured  by  the  permanent 
depreciation  of  the  value  of  the  owner*  s  lots  upon  the  assumption  that  the 
trespass  and  wrong  would  be  continued,  was  reversed. 

The  case  of  Lahr  v.  Met.  E.  R*y  Co.,  ante^  was  an  action,  brought  by  an 
abutting  owner  for  damages,  in  which  he  recovered  the  permanent  depre- 
ciation in  value  of  his  premises  by  reason  of  the  construction  and  opera- 
tion of  the  road,  on  the  theory  that  the  appropriation  and  invasion  of  his 
easement  was  final  and  complete.  The  court  of  appeals  affirmed  the  judg- 
ment, stating  in  its  opinion  that  the  case  was  taken  out  of  the  operation  of 
the  Uline  Case,  for  the  reason  that  the  record  disclosed  that  the  parties  had 
agreed  xxpon  the  rule  of  damages.  The  plain  inference  is,  that,  except  for 
this,  the  doctrine  of  the  Uline  Case  would  have  controlled. 

The  case  of  New  York  Nat.  Bank  v.  Met.  £.  R*y  Co.,  108  N.  Y.  660,  is 
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an  explicit  recognition,  by  the  court  of  appeals,  of  the  application  of  the 
doctrine  of  the  Uliue  Case  to  actions  of  this  character.  This  was  an  equit- 
able action  brought  by  an  abutting  owner.  He  was  awarded  judgment  for 
past  loss  of  rentals,  and  an  injunction  was  granted  restraining  the  further 
operation  and  maintenance  of  the  road,  unless  the  company  paid  a  certain 
sum  equal  to  the  amount  of  depreciation  in  the  value  of  the  property,  as 
for  a  permanent  appropriation.  There  was  no  ground  for  maintaining  the 
action  for  equitable  relief  uiK>n-  any  circumstances  disclosed  in  the  com- 
plaint, provided  the  owner  could  have  recovered  permanent  and  complete 
damages,  as  for  an  actual  taking  of  his  easement,  in  a  legal  action.  These 
cases  have  settled  the  rule  that  permanent  depreciation  cannot  be  recovered 
in  an  action  of  this  kind.  It  may  be  productive  of  less  inconvenience,  on 
the  whole,  if  an  opposite  rule  can  be  adopted.  But  the  rule  established  is 
consistent  with  l^gal  principles.  A  recovery  of  judgment  for  damages  for 
a  trespass  or  the  invasion  of  an  easement  does  not  operate  to  transfer  the 
title  of  the  property  to  the  defendant,  either  before  or  after  satisfaction, 
nor  does  it  extinguish  the  easement.  By  the  ordinary  rule,  it  is  an  indem- 
nity for  a  past  wrong,  leaving  unaffected  the  plaintifTs  right  to  his  prop- 
erty. When  he  comes  to  the  court  for  equitable  relief,  the  court  may  mould 
it  to  suit  the  circumstances.  Henderson  ».  N".  Y.  C.  R  R  Co.,  78  N.  Y. 
423.  The  case  of  Pond  o.  Met.  E.  R^y  Co.,  ante^  was  an  action  for  damages 
simply.  The  plaintiff,  neither  in  his  complaint  nor  on  tlie  trial,  asked  for 
equitable  relief. 

The  doctrine  of  the  Story  Case,  though  pronounced  by  a  divided  court, 
must  be  considered  as  /ttare  decisis  upon  all  questions  involved  therein, 
and  as  establishing  the  law,  as  well  for  the  court  of  appeals  as  for  the  peo- 
ple of  the  state,  whenever  similar  questions  maybe  litigated.  Lahr  v.  Met. 
E.  R'y  Co.,  ante.  The  courts  will  give  full  effect  to  the  rule  stated  in  that 
case,  that  abutters  upon  public  streets  in  cities  are  entitled  to  such  damages 
as  they  may  have  sustained  by  reason  of  a  diversion  of  the  street,  from  the 
use  for  which  it  was  originally  taken,  and  its  illegal  appropriation  to  other 
and  inconsistent  uses.  Id.  This  case  is  not  only  authority  upon  the  ques- 
tions which  it  expressly  decides,  but  also  upon  all  such  as  logically  come 
within  the  principles  therein  determined. 

The  logical  effect  of  the  decision  in  the  Story  Case  is  to  so  construe  the 
constitution  as  to  operate  as  a  restriction  upon  the  legislative  power  over 
the  public  streets  opened  under  the  act  of  1813,  and  confine  its  exercise  to 
such  legislation  as  shall  authorize  their  use  for  street  purposes  alone,    id. 

The  Lahr  Case.  In  the  Lahr  Case,  ante^  the  street  upon  which  the  owner^s 
lot  was  situated  had  been  opened  under  the  statute  of  1813.  The  decision  in 
the  Story  case  left  open  but  one  point  for  discussion,  vis. :  Whether  lot 
owners  upon  streets  opened  under  that  statute  had  similar  easements  of  light, 
air  and  access  as  those  which  Story  had,  though  the  lot  owner,  and  those 
under  whom  he  claimed,  did  not  derive  their  title  from  the  city,  and  had 
no  express  covenant  such  as  existed  in  the  case  of  Story.  The  court 
decided  in  the  Lahr  Case,  that  the  lot  owner,  notwithstanding  this  differ- 
ence in  the  circimistances  of  the  two  cases,  had  easements  of  the  same 
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character  as  Story.  The  court  regarded  the  statute  of  1813,  which  per- 
mitted the  taking  by  the  city  of  land  for  streets,  and  the  assessing  of  the 
cost  of  improvements  upon  the  property  benefited,  taken  in  connection 
with  the  trust  declared  therein,  as  equivalent  to  a  contract  or  covenant  by 
the  city  with  the  adjacent  lot  owners  that  the  streets  opened  under  the 
statute  should  forever  remain  open  and  public  streets.  The  consequence 
was  held  to  follow  that  they  could  not  be  appropriated  to  other  than  street 
uses,  to  the  injury  of  abutting  owners,  except  upon  the  condition  of  making 
compensation. 

In  the  case  of  Lahr  tj.  Met.  E.  R^y  Co.,  ante^  three  out  of  the  five  members 
of  the  court  of  appeals  voting  in  the  case,  put  tho  rule  of  damages  upon 
the  proposition  that  the  road  and  its  operation  imposed  upon  the  street  an 
unauthorized  use,  and  were  illegal  and  wholly  a  trespass  as  against  abutting 
owners  not  duly  compensated.  As  a  logical  consequence,  the  majority 
held  that  the  damages  recoverable  included  whatever  of  injury  or  incon- 
venience resulted  from  the  structure  itself,  or  were  incidental  to  its  use. 
This  rule  opened  the  door  to  proof  of  every  injury  traceable  to  the  road  or 
its  oi>eration,  and  was  said  to  be  that,  *^  however  the  damage  may  be  in- 
flicted, provided  it  be  effected  by  an  unlawful  use  of  the  street,  it  con- 
stitutes a  trespass,  rendering  the  wrongdoer  liable  for  the  consequences  of 
his  acts."  But  the  then  minority  of  the  court  favored  a  narrower  rule  of 
damages.  Yielding  to  the'authority  of  the  Story  case,  they  admitted  that 
so  far  as  the  road,  by  its  construction  or  use,  took,  destroyed  or  impaired 
the  abutter's  easement  of  light,  air  and  access,  it  was  a  trespasser,  but 
maintained  that  beyond  that,  and  for  consequential  damages  which  did  not 
touch  the  easement  or  invade  its  enjoyment,  it  was  not  a  trespasser,  but 
stood  under  the  protection  of  the  general  rule  freeing  it  from  liability  for 
any  incidental  injury  or  annoyance  resulting  from  its  careful  and  lawful 
operation. 

Kane  Case.  The  case  of  Kane  v.  N.  T.  £.  R.  R.  Co.,  ante,  presents  still 
another  phase  of  the  general  question.  Pearl  Street,  on  which  the  plaintiffs 
lot  was  situated,  was  a  street  prior  to  1864,  and  was  opened  under  the  Dutch 
regime  during  the  Dutch  occupation  of  Manhattan  Island.  It  passed  with  all 
the  other  territory  occupied  by  the  Dutch  under  the  control  of  the  crown  of 
Great  Britain  upon  the  capitulation  in  1664.  It  was  held,  in  this  case,  that 
the  owner  of  a  lot  abutting  on  a  city  street,  the  fee  of  which  is  in  the  mu- 
nicipality, has,  by  virtue  of  proximity,  special  and  peculiar  rights,  facilities 
and  franchises  in  the  street,  not  common  to  citizens  at  large,  in  the  nature 
of  easements  therein,  constituting  property,  of  which  he  cannot  be  deprived 
by  the  legislature  or  municipality,  or  by  both  combined,  without  compen- 
sation. The  abutting  owner's  easements  or  rights  in  the  nature  of  ease- 
ments arise  from  the  situation,  the  course  of  legislation,  the  trust  created 
by  the  statute,  the  acting  upon  the  faith  of  public  pledges  and  upon  a  con- 
tract between  the  public  and  the  property  owner,  implied  from  all  the  circum- 
stances, that  the  street  shall  be  kept  open  as  a  public  street  and  shall  not 
be  diverted  to  other  and  inconsistent  uses.  The  state  has  dedicated  the 
streets  in  the  city  of  Kew  York  to  be  public  streets.    The  abutting  owners 
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have  acted  apon  the  dedication  and  upon  the  pledge  of  the  public  faith  that 
they  shall  continue  to  be  open,  public  streets  forever.  It  would  be  gross 
injustice  to  deprive  them  of  the  advantages  intended,  without  compen- 
sation. The  dedication  ought  to  be,  and  is,  irrevocable.  Kane  v.  X.  Y. 
E.  R.  H.  Co.,  ante. 

The  fact  that  the  fee  of  the  portion  of  the  bed  of  the  street  opposite  the 
plaintiff's  lot  had,  prior  to  the  grant  under  which  he  holds,  been  conveyed 
to  owners  of  lots  on  the  opposite  side  of  the  street,  was  held  not  to  affect 
his  right  to  damages.  The  company  does  not  claim  imder  the  grantees, 
and  if  the  fee  of  the  street  is  in  private  persons,  their  title  is  nominal 
merely.  Against  them,  the  plaintiff  has  a  prescriptive  right.  Such  title 
could  not  prevent  the  acquisition  by  plaintiff  and  his  predecessors  of  rights 
against  the  public  in  the  nature  of  easements.    Id. 

Who  may  maintain  action.  An  owner  of  property  in  the  city  of  Xew 
York  abutting  on  a  street,  through  which  an  elevated  railway  has  been 
built,  without  having  acquired  his  easements  therein,  may  recover  damages 
for  depreciation  in  the  rental  value  thereof  caused  by  the  construction  and 
operation  of  the  road,  while  such  premises  are  in  the  actual  possession  of 
tenants  occupying  under  lease  from  him.  Mortimer  r.  Man.  R^y  Co.,  129 
N.  Y.  81;  Kemochan  r.  N.  Y.  E.  R.  R,  Co.,  128  Id.  559. 

An  action  to  restrain  the  operation  of  an  elevated  railroad  for  damages 
may  be  maintained  by  one  who  holds  the  legal  title  to  adjacent  property, 
though  others  have  an  equitable  interest  therein,  and  he  Is  entitled  to 
recover  the  entire  damages  sustained.  Eom  v.  X.  Y.  E.  R.  R.  Co.,  59  Hun, 
505. 

Where  a  person  is  In  possession  of  the  abutting  lands  under  a  recorded 
deed,  claiming  a  fee,  this  establishes  presumptively  his  legal  title  to  such 
fee.  Werfelmanr.  Man.  R'y  Co.,  16  Daly,  855.  The  right  to  the  easements 
in  the  street  follows  and  is  appurtenant  to  such  fee.  The  same  proof  which 
establishes  his  presumptive  title  to  the  land  itself,  establishes  also  a  right 
to  the  easement.    Id. 

A  grantee  of  premises,  whose  deed  reserves  to  the  grantor  all  rights  and 
causes  of  action  for  injuries  suffered  to  the  time  of  transfer,  is  not  entitled 
to  Judgment  against  the  company,  where  it  is  expressly  found  that  no  dam- 
ages were  caused  to  the  fee  value  subsequent  to  his  purchase.  Sperb  r. 
Met.  E.  R'y  Co.,  61  Hun,  539. 

Many  cases  have  been  decided  which  necessarily  assume,  even  where 
they  do  not  expressly  hold,  that  the  easement  of  light,  air  and  access  is  one 
running  with  the  land,  and  passing  as  an  incident  of  the  fee  to  successive 
grantees  of  the  realty.    Werfelman  r.  Man.  R'y  Co.,  ante. 

The  landlord  is  entitled  to  rental  damages  to  premises  in  the  possession 
of  his  tenants  under  a  lease  made  after  the  construction  of  the  railroad. 
Sterry  v.  N.  Y.  E.  R.  R.  Co.,  129  N.  Y.  620. 

A  lessor  or  landlord,  who  has  sustained  a  damage  to  his  property  in  the 
past  from  the  company^  s  tortious  acts,  is  not  without  remedy,  or  right  of 
action,  though  he  is*  not  in  the  physical  possession  of  the  premises.  Id. ; 
Hine  V,  N.  Y.  £.  B.  B.  Co.,  128  N.  Y.  571.    If  the  contrary  proposition  was 
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trae,  it  would  operate  to  deprive  the  owner  of  the  property  of  his  right  to 
recover  for  a  damage  inflicted  by  the  company.  And,  as  the  element  of 
damage  is  in  the  diminished  rental  value  and  is  i>eculiar  to  the  owner  of  the 
property,  the  company  would  go  free  and  be  relieved  of  the  obligation  to 
make  compensation  for  a  loss  actually  caused  by  it.  Id.  The  wrong  com- 
plained of  and  for  which  a  recovery  in  such  case  is  sought  to  be  had,  is  one 
committed  upon  the  owner^s  rights,  and  not  affecting  the  occupants  of  the 
premises.  If  the  tenants  have  a  cause  of  action  against  the  company  for 
some  injury  to  their  rights  to  the  enjoyment  of  the  possession  of  the  prem- 
ises accruing  after  the  leasing,  it  is  quite  different  from  the  lessor*  s  cause 
of  action.  Id.  There  is  no  principle  of  law  which  limits  the  number  of 
actions  which  may  be  brought  against  a  wrongdoer  by  those  who  have  suf- 
fered from  his  acts.  The  owner  of  the  property  has  his  remedy  for  the  in- 
jury done  to  the  inheritance  by  the  trespasser;  the  tenant  has  his  remedy 
for  any  injury  done  to  the  possession.    Id. 

In  either  case,  it  is  a  matter  of  proof  as  to  the  damage  sustained  by  the 
particular  complainant.  Neither  litigant  Is  the  representative  of  the  other 
in  an  action  of  trespass.    Id. 

In  Kearney  p.  Met.  E.  R'y  Co.,  129  X.  T.  76,  prior  to  the  construction  of 
defendant's  road  In  a  street  in  a  city  of  New  York,  premises  abutting  on 
said  street,  then  a  vacant  lot,  were  leased  for  a  term  of  years.  In  this 
lease,  the  lessor  covenanted  that,  if  during  said  term  the  lessee  erected  upon 
said  lot  a  building  of  the  character  described,  he  would  at  the  expiration  of 
the  term  pay  the  value  of  the  same  or  grant  a  renewal  for  another  term. 
The  lessee  built  upon  said  premises.  Thereafter  he  assigned  the  lease  to 
plaintiff,  who  took  and  has  since  then  been  in  possession.  After  the  con- 
struction of  the  defendant's  road  and  ux>on  the  expiration  of  the  term,  the 
lessor,  in  accordance  with  the  covenants  of  the  lease,  executed  to  plaintiff 
a  new  lease,  which  contained  similar  provisions  as  to  renewal  and  purchase 
of  the  buildings  on  the  premises.  In  an  action  to  restrain  the  operation  of 
said  road  and  for  damages,  the  court  granted  the  injunction,  unless  defend- 
ant paid  a  sum  fixed  as  the  value  of  the  easements  appropriated  or  inter- 
fered with,  and  awarded  damages  for  injuries  to  the  property  during  the 
six  years  preceding  the  commencement  of  the  action.  And  It  was  held  that 
it  was  not  error;  that  plaintifTs  title  and  right  of  possession  dated  from  the 
assignment  of  the  lease  to  him,  and  that  the  new  must  be  regarded  as  simply 
a  continuation  of  the  former  lease.  He  was,  for  all  purposes  of  this  case, 
the  absolute  owner  of  tl^e  building  since  the  assignment  of  the  lease  and 
was  entitled  to  recover  such  sum  as  represented  its  diminished  rental  value 
in  consequence  of  the  construction,  maintenance  and  oi>eration  of  the  de- 
fendant's railroad.  This  is  not  the  case  of  a  tenant,  under  a  lease  made  after 
the  road  was  built,  suing  for  an  injury  to  his  possession,  but  an  owner 
under  title  acquired  before  that  time,  seeking  to  recover  a  loss  of  rent.  As 
such  owner  of  the  building,  he  can  also  recover  such  permanent  injury  as  he 
sustained  by  the  appropriation  by  the  defendant  of  such  easements  as  were 
taken  and  were  appurtenant  to  the  building  and  a  part  of  it.    Id.    He  is  also 

entitled  to  damages  for  a  period  during  which  the  premises  were  leased  by 
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him  to  sub-tenants,  if  included  within  the  six  years  preceding  the  com- 
mencement of  the  action.    Id. 

On  the  death  of  the  lessor,  intestate  or  having  devised  the  land,  the  right 
to  damages,  from  the  death  of  the  decedent  thereafter  suffered,  goes  with 
the  title  to  his  heirs  or  devisees,  as  the  case  may  be.  Kemochan  v.  X.  Y. 
E.  R.  R.  Co.,  ante.  The  lessor  in  his  lifetime  never  had  any  claim  to 
recover  such  damages,  and  his  administrator  or  executor  can  have  none. 
It  may  happen  that  no  future  damages  will  accrue.    Id. 

Upon  the  road  being  discontinued  or  the  structure  removed,  the  liability 
of  the  company,  except  for  past  damages,  will  cease,  and  the  owner,  who 
has  leased  his  premises  for  a  term  of  years  at  a  diminished  rent,  upon  the 
assumption  that  the  road  was  to  continue,  will  find  himself  in  the  position 
of  having  let  his  premises  for  what,  for  the  imexpired  term,  may  be  an 
inadequate  compensation.  Id.  But  this  will  not  entitle  him  to  any  remedy 
against  the  company.  Such  damages  will  not  be  regarded  as  flowing  from 
the  original  wrong.  Id.  While  the  wrong  continues,  the  true  principle  is 
that,  as  between  lessor  and  heir  or  devisee,  the  right  to  damages,  accruing 
subsequent  to  the  devolution  of  the  title  of  the  lessor,  vests  in  those  who 
have  succeeded  thereto.  Id.  They,  not  the  decedent  or  his  estate,  sustain 
the  injury.  As  owners  of  the  reversion,  they  are  entitled  to  the  rents  from 
the  decedent^  s  death;  and,  if  they  are  inadequate,  and  this  .is  attributable 
to  the  wrong  of  the  company,  it  is  an  injury  to  the  reversion,  and  the 
reversioners  at  the  time  are  the  persons  entitled  to  maintain  the  action.    Id. 

The  building  and  operating  of  the  road  involves  no  actual  entry  upon  the 
lands  of  the  abutting  owners,  nor  any  injury  to  any  corporeal  hereditaments. 
Kemochan  o.  K.  T.  E.  R.  R.  Co.,  ante.  The  act  of  the  company  is  not, 
therefore,  a  trespass  upon  land  of  another,  as  that  injury  is  defined  in  the 
common  law.  .  It  has  been  usual,  in  these  cases,  to  denominate  the  injury 
to  abutting  owners  a  trespass.  Every  invasion  of  another^  s  rights  is  such 
in  a  general  sense;  and,  in  this  general  sense,  the  word  has  been  used  as  a 
convenient  term  to  characterize  the  wrong  committed.  But  the  attempt  to 
fasten  upon  this  use  an  implication  that  the  injury  is  one  to  the  immediate 
occupier  of  the  property,  viz.,  to  the  tenant  rather  than  to  the  landlord, 
has  no  justification.  Id.  The  invasion  of  this  incorporeal  right  by  the 
structure  of  the  elevated  road  is  the  gravamen  of  this  and  similar  actions. 
Such  an  injury,  though  not  a  trespass  upon  land,  has,  throughout  the 
course  of  the  common  law,  been  remediable  by  an  action  for  damages, 
technically  known  as  an  action  of  trespass  on  the  case.    Id. 

The  owner  of  real  property,  so  long  as  he  is  in  possession  and  has  not 
leased,  or  created  any  subordinate  interest  in  the  land,  evidently  is  the  only 
person  who  has  been  injured  by  the  construction  and  maintenance  of  the 
elevated  railway.  Kemochan  v.  N.  Y.  E.  R.  R.  Co.,  ante.  His  easements, 
appurtenant  to  the  land,  have  been  invaded  by  the  structure  constituting 
an  injury  to  the  inheritance,  as  distinguished  from  a  mere  temporary  and 
casual  wrong  or  trespass,  not  affecting  the  permanent  value  or  use  of  the 
premises.  Id.  It  is  true  that  the  wrong  is  not  permanent  in  the  sense  that 
it  is  without  remedy.    The  structure  may  be  voluntarily  removed,  or  Its 


MOOKE  V.  N.  Y.  ELEV.  R'Y  CO.  499 

Note  on  "  Remedy  of  Abutting  Owner  against  Elevated  Railways." 

ranoyal  may  be  compelled  on  the  application  of  abutting  owners,  and  past 
damages  may  be  recovered.  Id.  Until  the  company  shall  have  acquired, 
by  condemnation  proceedings  or  voluntary  cession,  the  rights  of  abutting 
owners,  the  ordinary  legal  and  equitable  remedies  are  open  to  them.    Id. 

In  determining  whether  a  lessee  acquires  by  his  lease  the  right  to  recover 
damages  inflicted  upon  the  property  by  the  road  during  the  term,  the  situa- 
tion at  the  time  the  lease  was  executed,  the  terms  of  the  instnunent  and 
the  intention  of  the  parties  thereto,  are  to  be  considered.    Id. 

The  rent  reserved  in  a  lease,  made  after  the  construction  of  an  elevated 
railroad,  of  premises  abutting  thereon,  represents  in  the  minds  of  the  par- 
ties the  value  of  the  use  of  the  premises  encumbered  by  the  disadvantages 
of  the  railroad.  The  rent  is  diminished  to  the  extent  of  the  estimated 
injury  to  the  rental  value  of  the  premises  from  this  cause.  In  no  other 
view  practically  could  property  built  upon,  and  especially  business  prop- 
erty, be  rented  at  all.  Id.  The  loss  falls  upon  the  lessor,  and  the  contin- 
uance of  the  wrong  during  the  term  imposes  no  pecuniary  loss  upon  the 
lessee.  To  hold  that  the  right  of  action  vests  in  the  lessee,  or  to  divide  the 
claim  between  the  owners  of  the  two  estates,  is  contrary  to  justice  and  to 
the  presumed  intention  of  the  parties.     Id. 

The  construction  of  an  elevated  railroad  in  the  street  without  having 
acquired  the  easements  of  an  abutting  owner,  if  it  has  diminished  the  rental 
value  of  the  property,  is  a  wrong  which,  within  the  authorities,  affects  the 
inheritance,  and  gives  the  reversioner  the  right  of  action.  Id.  He  has 
been  compelled  to  accept  smaller  compensation  for  the  use  of  his  property 
than  he  otherwise  would  have  received,  and  to  that  extent  has  been  de- 
prived of  its  benefit  and  enjoyment.  He  has  no  absolute  remedy  to  com- 
pel the  removal  of  the  structure,  since  the  right  of  condemnation  can  at 
any  time  be  exercised  by  the  company.    Id. 

The  lessor  in  a  lease,  made  after  the  construction  of  the  elevated  rail- 
road, of  premises  abutting  thereon,  can  maintain  an  action  for  damages 
for  the  loss  of  rents  occasioned  thereby.  Id.  The  principle  that  diminished 
rental  value  is  a  basis  for  awarding  damages,  has  been  frequently  recog- 
nized in  these  and  similar  cases.  Id.  Francis  v.  Schoellkopf,  63  N.  Y.  152; 
Tallman  Case,  121  Id.  110;  Drucker  Case,  106  Id.  167;  Hussner  Case,  114 
Id.  453;  Lawrence  Case,  126  Id.  483. 

It  is  also  a  necessary  deduction  from  the  circumstances  attending  the 
making  of  ordinary  leases  of  improved  property,  executed  after  the  con- 
struction of  the  elevated  railroad,  that  the  right  to  recover  damages  is 
vested  exclusively  in  the  lessor.  Id.  The  circumstances  and  situation 
forbid  the  inference  that  the  parties  acted  upon  the  presumption  that  the 
road  would  be  removed  or  abandoned  during  the  term.  On  the  contrary, 
they  act  ui>on  the  presumption  that  the  wrong  will  be  continued,  and  the 
rent  reserved  is  fixed  upon  this  assumption.    Id. 

In  a  case  where  the  lease  was  made  prior  to  the  construction  of  the  road, 
different  considerations  would  apply.  Under  such  a  lease,  the  lessee  is  the 
party  who  would  be  entitled  to  maintain  the  action,  for  the  reason  that  he 
is  the  one  who  suffers  the  injury.    Id.    Other  cases  may  be  suggested  as 
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for  example,  a  ground  lease  made  eithei' before  or  after  the  construction  pf 
the  road,  and  the  tenant  makes  erections  upon  the  land;  or  cases  where 
the  lease  is  for  such  a  long  term  as  practically  to  amount  to  a  fee.  Id. 
The  case  cited  does  not  state  what  rule  will  be  held  in  such  cases,  but  the 
court  simply  says  that  they  are  not  controlled  by  the  case  under  consideration. 

The  court  of  appeals  in  the  case  of  Pappenheim  v.  Met.  E.  R*y  Co.,  128 
K.  Y.  436,  held  that,  uxK>n  an  absolute  sale  of  fee  in  premises  on  a  street, 
through  which  an  elevated  railroad  is  constructed,  all  right  to  damages 
subsequent  to  the  conveyance,  by  reason  of  the  location  and  operation  of 
the  railway  in  the  street,  vests  in  the  grantee.  This  conclusion  seems  in- 
contestable. The  easements  of  an  abutting  owner  are  appurtenant  to  the 
premises,  and  in  the  nature  of  things  are  indissolubly  annexed  thereto^ 
until  extinguished  by  release  or  otherwise.  They  are  incapable  of  a  dis- 
tinct and  separate  ownership.  The  owner  of  a  lot  cannot  reserve  them 
upon  a  sale,  and  they  must  of  necessity  pass  as  appurtenant  to  the  premises. 
With  them  passes  to  the  purchaser  also  the  right  to  any  remedy  for  their 
invasion.  Id.  But  in  the  case  of  a  lease,  the  easements  remain  annexed 
to  the  estate,  not  dissevered  in  fact  or  intention  from  the  inheritance. 
Whether  the  general  owner  alone  can  assert  a  claim  for  damages,  or  whether 
both  the  lessor  and  lessee  have  an  action,  will  depejid  upon  the  intention 
and  the  circumstances.  Id.  The  holding  that  the  vendee  acquires  a  right 
to  all  remedies  for  the  future  invasion  of  the  easements,  accomplishes  sub- 
stantial justice.  Both  the  vendor  and  vendee  know  that  the  owner  of  the 
land,  as  such,  can  compel  the  removal  of  the  road  from  the  street,  or  as  an 
alternative  that  th«  company  must  Institute  proceedings  for  condemnation. 
Under  such  circumstances,  the  price  obtained  or  given  for  the  property 
will  not  ordinarily  be  regulated  on  the  assumption  that  the  wrong  is  to 
continue  unredressed  or  without  compensation,  but  will  naturally  represent 
approximately  the  value  of  the  land  as  though  no  road  had  been  built,  or, 
what  will  be  substantially  the  same  thing,  the  value  of  the  lot  in  its  exist- 
ing situation,  supplemented  by  the  value  of  the  right,  which  passes  to  Uie 
grantee  with  the  conveyance,  to  recover  future  damages,  or,  In  case  of  con- 
demnation, to  recover  full  compensation  for  the  easements  taken.  Id .  But 
in  case  of  leases,  especially  leases  for  short  terms,  neither  party  expects 
that  the  wrong  will  be  promptly  righted,  and  in  practice  as  well  as  in 
theory  the  rent  reserved  represents  the  impaired  value  of  the  use.  Id. 
The  rule  declared  In  the  Pappenheim  Case,  ante,  and  that  intheEemochan 
Case,  ante^  operate  as  near  as  may  be,  to  vest  the  right  to  compensation  in 
the  party  who  sustains  the  loss.    Id. 

In  Bach  o.  N.  Y.  £.  R.  R.  Co.,  60  Hun,  128,  an  action  was  brought  for 
an  injunction,  and  to  recover  for  past  damages  arifdng  from  trespasses 
caused  by  the  erection  of  an  elevated  railroad  in  the  city  of  New  York  in 
front  of  certain  premises.  The  party  bringing  the  action  was  only  a  life 
tenant  in  the  premises,  with  the  condition  attached  that  she  should  not  re- 
marry. It  was  held  that  the  owners  of  the  fee  should  have  been  made 
parties  to  the  action,  to  the  end  that  any  damages  recovered  might  be  piop" 
€rly  apportioned  among  the  parties  in  interest. 
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An  elevated  railroad  erected  in  a  city  street,  the  right  to  construct  and 
operate  which  has  not  been  obtained  by  purchase  from  the  abutting  owners, 
or  by  proceedings  to  condemn,  is,  as  to  them,  an  illegal  structure.  Thomp- 
son r.  Man.  IV y  Co.,  130  N.  Y.  360.  Such  a  trespass  is  an  injury  to  the 
inheritance,  and  a  person  seized  of  an  estate  in  remainder  in  premises 
abutting  upon  the  street,  may  maintain  an  action  for  an  injunction  against 
the  railroad  company,  foimded  upon  an  injury  done  to  the  inheritance, 
notwithstanding  an  intervening  estate  for  life.    Id. 

In  the  case  of  Eemochan  c.  N.  Y.  £.  R.  K.  Co.,  ante^  it  was  held  that  the 
action  could  be  maintained  by  the  owner  during  the  period  in  which  the 
premises  were  in  the  possession  of  the  tenant  under  a  lease  for  a  term  of 
years;  and  that  the  construction  and  operation  of  the  road  before  any  con- 
summated right  has  been  acquired  by  the  defendant,  whereby  the  owner  of 
abutting  property  is  deprived  of  the  full  enjoyment  of  his  projMrty,  con- 
stitutes an  injury  to  the  inheritance. 

Kemaindermen  have  no  personal  right  of  action  for  damages  sustained 
by  the  life  tenant  in  his  lifetime.  Paret  v.  N.  Y.  £.  R.  R.  Co.,  46  St.  Rep.. 
29.  A  devisee  does  not  acquire  by  the  devise  the  right  to  recover  for  an  in- 
jury to  the  rental  value  of  real  estate  which  happened  prior  to  the  passing 
of  title  under  the  devise.  Id.  In  such  case,  the  right  of  action  is  a  per- 
sonal asset,  accruing  to  the  owner  upon  the  happening  of  the  injury.  Id. 
The  executors  or  administrators  are  entitled  to  recover  the  damages  sus- 
tained during  the  lifetime  of  the  decedent,  and  to  enforce  their  payment 
by  action,  if  necessary,  as  part  of  the  estate  to  be  administered  by  them. 
Id.  The  remaindermen  ar^  without  authority  to  maintain  a  suit  for  the  re- 
covery of  such  damages,  but  the  right  of  action  therefor  is  vested  in  the 
personal  representatives  of  the  life  tenant  Id.;  Griswold  v.  Met.  E.  R'y 
Co.,  122  N.  Y.  102;  Shepard  o.  Man.  R'y  Co.,  117  Id.  442.  The  most  that 
the  remaindermen  are  entitled  to  recover  for  damage  to  the  rental  value  is 
such  loss  as  was  sustained  by  reason  of  the  wrongful  acts  of  the  company 
since  the  death  of  the  life  tenant.    Id. 

Persons,  to  whom  lands  have  been  devised  in  trust  may  maintain  an 
action  for  trespass  causing  an  injury  to  the  inheritance,  notwithstanding 
the  premises  are  in  the  possession  of  a  tenant  under  a  lease.  Mortimer  r. 
Met.  R'y  Co.,  57  Supr.  609. 

Where  the  owner  of  abutting  property  dies  after  the  construction  of  the 
road,  leaving  a  will  by  which  he  devised  the  premises  to  his  executors  in 
trust,  the  title  to  the  property  devolves  upon  them,  and  they  hold  it,  not  in 
their  own  right  or  for  their  private  purposes,  but  as  trustees  for  certain 
designated  beneficiaries.  Mortimer  c.  Man.  R'y  Co.,  129  K.  Y.  81.  The 
remedy  that  existed  In  the  lifetime  of  the  testator  is  not  lost  or  impaired 
after  the  property  came  to  the  hands  of  the  executors  in  trust.  Id.  An 
action  is  maintainable  by  them  to  recover  damages  at  least  to  the  extent  of 
the  diminution  of  the  rental  value  of  the  property  caused  by  the  road  after 
the  testator's  death.  Id.;  Tallman  r.  Met.  E.  R'y  Co.,  ante;  Drucker  r>, 
Man.  R'y  Co.,  ante ;  Pond  c.  Met.  E.  R'y  Co.,  112  Id.  186;  Lawrence  c. 
Same,  ante  ;  Hussner  v.  Brooklyn  City  R.  R.  Co.,  ante. 
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In  Sanders  v.  N.  T.  E.  R.  R.  Co.,  27  St.  Rep.  795,  it  was  held  that,  in  the 
event  of  the  death  of  the  plaintiff  in  one  of  these  equity  actions,  it  might 
be  revived  in  the  joint  name  of  his  executor  and  his  devisee  or  heir.  In  such 
case,  the  executor  represents  the  cause  of  action  for  past  damage  to  the  fee. 

In  Mitchell  v.  Met.  E.  R'y  Co.,  31  St.  Rep.  625,  it  was  held  by  the  gen- 
eral term  of  the  supreme  court  of  the  first  department  that  a  person  pur- 
chasing property  after  the  erection  of  the  road  might  maintain  an  action 
for  an  injunction,  notwithstanding  the  fact  that  the  executors  of  a  former 
owner  had  obtained  and  been  paid  a  judgment  for  the  entire  permanent 
damage,  as  it  appeared  that  the  said  executors  never  had,  as  was  errone- 
ously supposed,  the  legal  title  to  such  property. 

Nature  qf  abutter^  8  right.  The  right  of  an  owner  of  a  lot  abutting  on  a 
public  street  in  a  city  to  use  and  enjoy  the  light,  air  and  access  afforded  by 
the  street  is  an  appurtenance  to  his  lot  and  is  property  for  which,  in  case  it 
is  taken  for  purposes  inconsistent  with  street  uses,  compensation  must  be 
made.  Hughes  v.  K.  Y.  E.  R.  R.  Co.,  130  K.  Y.  14.  In  case  it  is  not  taken 
but  is  injured  by  such  uses,  the  damages  sustained,  if  any,  may  be  recovered. 
The  use  of  a  street  by  an  elevated  road  for  carrying  passengers  within  the 
city  is  held  to  be  a  use  which  is  inconsistent  with  the  purposes  for  which 
city  streets  are  designed.  Id.  Kane  r.  N.  Y.  E.  R.  R.  Co.,  125  N.  Y.  164. 
These  street  rights  of  an  abutting  owner  are  not  originated  by  grant  in 
terms  of  such  incidental  rights,  and  their  existence  need  not  be  established 
by  conveyances  in  specific  terms  conveying  such  right,  nor  by  adverse  pos- 
session by  an  abutting  owner,  for  the  right  is  incapable  of  such  possession 
as  against  the  city.  Hughes  v.  N.  Y.  E.  R.  R.  Co.,  ante ;  Driggs  v.  Phillips, 
103  N.  Y.  77.  The  private  rights  appurtenant  to  abutting  lots  arise  by 
operation  of  law  from  contiguity,  like  rights  for  the  adjacent  and  subjacent 
support  of  land,  and  their  existence  is  presumed.  Hughes  v.  N.  Y.  E.  R. 
R.  Co.,  ante ;  Kane  v.  Same,  ante.  The  term  '*  abutting  lot  ^*  denotes  a  lot 
bounded  on  the  side  of  a  public  street,  in  the  bed  or  soil  of  which  the  owner 
of  the  lot  has  no  title,  estate,  interest  or  private  rights  except  such  as  are 
Incident  to  a  lot  so  situated.  Id.  The  presumption  existing  in  favor  of 
the  abutting  lot  may  be  rebutted  by  showing  that  the  rights  had  been  parted 
with  in  any  of  the  modes  by  which  incorporeal  hereditaments  may  be  trans- 
ferred, surrendered  or  lost.  Id.  The  burden  of  rebutting  the  presumption 
is  on  him  who  claims  to  have  acquired  such  right.  Id. ;  Haight  t.  Price,  21 
N.  Y.  241. 

Owners  of  land  abutting  upon  public  streets  have  easements  therein  for 
ingress  and  egress  to  and  from  their  premises,  and  for  the  free  circulation 
of  light  and  air  to  their  property.  Newman  v.  Met.  £.  R'y  Co.,  118  N.  Y. 
618.  These  easements  are  interests  in  real  estate  and  constitute  property 
within  the  meaning  of  that  term  as  used  in  the  constitution.  Id.  The 
easement  is  the  property  taken  by  the  railroad  company.  But  in  estimating 
its  value,  it  is  impossible  to  consider  it  as  a  piece  of  property,  separate  and 
distinct  from  tlie  land  to  which  it  is  appurtenant.  Id.  The  right  of  the 
pro|>erty  owner  to  compen<«ation  is  measured,  not  by  the  value  of  the  ease- 
ment in  the  street  separate  from  his  abutting  property,  but  by  the  damages 
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which  the  abutting  property  sustains  as  a  result  or  consequence  of  the  loss 
of  the  easement. 

Even  though  it  is  possible  to  form  a  conception  of  an  easement  separate 
and  apart  from  the  tenements  to  which  it  is  attached,  an  abutter^  s  rights 
in  the  street  are  appurtenant  to  his  abutting  property.  Betjeman  t,  N.  Y. 
E.  R.  R.  Co.,  48  St.  Rep.  721.  In  such  case,  the  question  for  decision  is, 
not  the  value  of  those  rights  in  themselves,  but  their  value  in  connection 
with  that  property.  Id.  The  principal  of  their  value  is  their  effect  on 
the  property;  and  the  measure  of  their  value,  the  amount  of  depreciation  of 
the  property  caused  by  their  severance  from  it.  Id.  In  no  asi>ect  of  the 
case,  is  the  value  of  the  easements  in  themselves  and  apart  from  the  prop- 
erty, a  relevant  or  material  fact.    Id. 

The  court  of  appeals  has,  in  this  class  of  cases,  recognized  the  distinction 
between  fee  damages  and  damages  for  tort  feasance,  that  is  to  say,  the  dis- 
tinction between  compensation  for  the  easements  of  light,  air  and  access 
taken  by  the  company  and  damages  to  the  land  not  taken,  but  by  subsequent 
acts  wrongfully  injured.  Mitchell  «.  Met.  E.  R'y  Co.,  132  N.  Y.  652.  It 
may  be  easy  to  state  in  the  abstract  the  legal  distinction  between  fee  dam- 
age and  damage  arising  from  constant  tort  feasance,  but  not  so  easy  in  the 
concrete  case  to  see  the  line  which  divides  them.    Id. 

In  Glover  v.  Man.  R'y  Co.,  51  Supr.  1,  it  was  squarely  decided  that,  whether 
or  not  the  fee  of  the  street  was  held  by  the  abutting  owners,  they  were  en- 
titled to  an  easement  of  light,  air  and  access,  which  constituted  property 
and  ran  with  the  land,  passing  by  implication  and  without  express  words 
to  any  subsequent  grantee  of  realty  fronting  the  street,  in  like  manner  as 
any  appurtenant  easement.  It  was  further  said  that  the  building  of  the 
road  did  not  give  the  right  of  action,  but  the  continued  appropriation  of  the 
owner^s  rights  in  the  street.  It  can  make  no  difference  at  what  time  he 
became  owner  of  the  property;  he  is  entitled  to  be  protected  against  unjust 
appropriation,  whether  it  was  acquired  by  him  before  the  company  appro- 
priated it,  or  the  day  before  the  commencement  of  the  action.     Id. 

The  characterization  of  these  street  rights  as  easements  and  implying  that 
they  are  governed  by  the  rule,  and  are  subject  to  the  limitations  of  com- 
mon law  easements,  tends  to  obscure  the  rights  of  abutting  owners  on  the 
one  hand  and  of  the  corporations  on  the  other.  Stevens  r.  K.  Y.  E.  R.  R. 
Co.,  130  N*.  Y.  05.  They  may  be  easements  in  the  sense  that  the  owner  of 
land  is  sometimes  said  to  have  an  easement  for  lateral  support  in  adjacent 
land,  or  that  the  owner  of  land  bordering  on  navigable  waters,  having  cer- 
tain private  rights  to  the  shore,  is  sometimes  said  to  have  an  easement,  but 
in  neither  case  are  the  rights  common-law  easements.  There  is  no  domi- 
nant or  servient  estate,  and  the  rules  applicable  to  easements  have  not 
generally  been  applied  to  such  rights.    Id. 

Proof  of  damages.  It  was  held  in  Ottinger  v.  N.  Y.  E.  R.  R.  Co.,  43  St. 
Rep.  817,  that,  In  an  action  against  an  elevated  railroad,  it  is  not  improper 
to  ask  a  witness  what  is  the  rental  value  of  plaintiff's  premises  with  the 
free  use  of  all  above  the  surface  of  the  street  for  light,  air  and  access  to 
and  from  the  building. 
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In  an  action  against  an  elevated  railroad,  witnesses  who  bave  shown 
their  acquaintance  with  the  rents  in  the  vicinity  of  the  abutter's  property, 
and  their  competency  to  testify  in  relation  thereto,  may  be  allowed  to 
testify  as  to  the  course  of  rents  in  general  in  the  neighborhood  of  the 
premises  in  question  since  the  erection  of  the  railroad,  and  for  a  few  years 
previous  thereto.     Livingston  r.  Met.  £.  K'y  Co.,  44  St.  Rep.  8S0. 

In  an  action  for  an  injunction  and  damages  against  an  elevated  railroad, 
evidence  tending  to  show  that,  since  the  construction  of  the  road,  the 
rental  value  of  premises  in  the  same  street  in  the  vicinity  of  plalntifTs  prem- 
ises has  been  diminished,  is  admissible.  Myers  o.  Met.  £.  R^y  Co.,  46 
St.  Rep.  196. 

In  Drucker  v.  Man.  £.  R^y  Co.,  ante^  objection  was  made  to  the  proof 
that,  since  the  building  of  the  elevated  road,  the  trade  and  business  of  the 
same  street  had  fallen  off,  and  the  current  of  custom  had  largely  lessened 
in  volume  and  changed  in  character,  upon  the  ground  that  the  injury  to 
the  plaintiff,  and  not  to  his  neighbors,  was  alone  materiaL  But  to 
measure  and  appreciate  that  individual  loss,  the  nature  and  extent  of  the 
general  injury  is  necessarily  to  be  considered.  To  ascertain  how  much  the 
plaintiff  was  injured  by  the  impairment  of  his  easements,  required  a  survey 
of  the  general  facts,  and  a  deduction  from  them  of  the  special  and  partic- 
ular damages  to  be  estimated.    Id. 

In  Doyle  r.  Man.  R^y  Co.,  128  N.  Y.  488,  it  was  held  to  be  competent  for 
either  party  to  show  the  general  effect  of  the  operation  of  the  road  upon 
other  premises  abutting  upon  the  street,  in  the  vicinity  of,  and  similarly 
situated  with  plaintiff's,  where  it  appears  that  damages  claimed  by  plaint- 
iff, if  actually  sustained,  must  have  been  common  in  the  vicinity  along  the 
street. 

That,  as  a  general  fact,  rental  values  have  diminished  since  the  presejice 
of  the  railroad,  is  competent  evidence.  Golden  v.  Met.  £.  R.  Co.,  ante; 
Drucker  v.  £1.  R'y  Co.,  ante.  Not  so  proof  of  the  special  rent  of  a  partic- 
ular house  on  another  street,  not  in  the  immediate  vicinity.  Id. ;  Doyle 
t>.  El.  R'y  Co.,  ante. 

An  objection  to  an  inquiry  of  the  plaintiff  in  an  action  against  an  elevated 
railroad,  as  to  whether,  when  he  purchased  his  property,  he  consid- 
ered the  presence  of  the  railroad  an  injury  or  benefit  to  the  property,  is 
immaterial  Steubing  o.  K.  Y.  £.  R.  R.  Co.,  64  Hun,  639.  It  is  a  ques- 
tion, not  as  to  what  plaintiff  considered  the  structure,  but  what  it  actually 
was.    Id. 

Evidence  of  a  decrease  in  rent  of  neighboring  property  in  the  same  street 
is  admissible,  although  such  property  is  a  hotel  and  dissimilar  in  structure 
and  kind  of  occupation.    Bischoff  v.  N.  Y.  £.  R.  R.  Co.,  46  St  Rep.  863. 

In  an  action  against  an  elevated  railroad,  leases  of  the  premises  affected 
by  it  are  admissible  as  evidence  of  rental  value.  Greenwood  v,  Man.  R'y 
Co.,  46  St.  Rep.  908.  An  agreed  rent,  though  not  conclusive,  is  strong 
evidence  of  the  real  value  of  the  use  and  occupation.  Id.  Where  a  leas^ 
is  properly  executed  and  recorded,  the  presumption  is  that  it  is  bona  fide; 
and  the  burden  of  proof  is  upon  the  company  to  show  that  there  were 
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separate  arrangements  allowing  the  lessees  to  pay  less  than  the  rents  called 
lor  by  the  leases,  or  that  the  leases  were  never  acted  upon.     Id. 

Entries  of  the  collection  of  rents  made  by  a  deceased  person,  which  are 
shown  to  have  been  made  prior  to  the  building  of  the  road,  are  admissible 
on  the  question  of  rental  value.    Greenwood  v.  Man.  R^  Co.,  ante. 

In  an  action  to  restrain  the  operation  of  an  elevated  railroad,  evidence  of 
an  expert  to  the  effect  that  the  physical  effects  of  the  road  tend  to  lessen 
the  rental  value  of  an  abutter^ s  premises  is  inadmissible.  Blum  v,  Man. 
R'y  Co.,  48  St.  Rep.  6S0.  It  is  incompetent  because  it  substitutes  the 
opinion  of  the  witness  for  the  adjudication  of  the  court  upon  the  very  issue 
in  litigation,  and  allows  an  opinion  upon  a  fact  not  the  subject  of  expert 
testimony.  Id.  Whether  the  rental  value  of  an  abutter^s  property  is  less- 
ened by  the  railroad,  is  the  precise  question  for  decision;  and  whether  a 
specific  effect  upon  the  physical  condition  of  property  impairs  its  value,  is 
surely  not  a  problem  beyond  the  comprehension  of  a  layman.    Id. 

Proof  of  rental  loss  or  of  the  prosperity  of  the  street  between  the  com- 
mencement of  the  action  and  the  time  of  the  trial  is  immaterial  and  inad- 
missible.   Stemberger  r.  Met.  £.  R'y  Co.,  49  St.  Rep.  231. 

Though  the  railroad  is  being  operated  under  the  same  condition  as  prior 
to  the  commencement  of  the  action,  proof  of  its  effect  on  the  prosperity  of 
the  street  during  the  former  period  is  not  evidence  of  its  effect  on  the  pros- 
perity of  the  street  during  the  latter  period.  Id.  The  decadence  of  the 
street  since  the  commencement  of  the  action,  it  seems,  la  not  allowable  as 
evidence  of  the  abutter's  damages  at  an  anterior  period.    Id. 

If  it  is  admissible  to  show  that  the  rents  realized  are  the  best  possible, 
the  legitimate  method  of  proving  the  fact  is  by  exhibiting  what  the  owner 
did  to  secure  the  best  rents,  and  not  by  an  opinion  or  conclusion  as  to  the 
character  of  his  efforts  to  that  end.    Stemberger  v.  Met.  £.  R'y  Co.,  ante. 

In  Mortimer  v,  Manhattan  R'y  Co.,  ante,  an  expert  in  real  estate  was 
called  as  a  witness  by  the  plaintiff  and  asked  to  give  his  opinion  as  to  the 
extent  the  rental  value  of  the  property  was  diminished  per  annum  by  the 
structure  and  passing  of  trains  thereon.  To  this  question,  defendant's 
counsel  objected  on  the  ground,  ''as  improper,  irrelevant  and  immaterial, 
as  assuming  that  the  property  has  been  injured  in  that  way,  and  as  requir- 
ing the  witness  to  separate  such  injury  from  that  due  to  other  causes." 
The  objection  was  overruled.  And  it  was  held  not  to  be  error  that  the  ob- 
jection made  did  not  present  the  real  objection  to  the  question,  viz.,  that  it 
sought  to  substitute  the  opinion  of  the  witness  for  the  judgment  of  the  jury. 

In  an  action  for  damages  against  an  elevated  railroad,  testimony  by  the 
plaintiff  to  the  effect  that  he  had,  previous  to  the  building  of  the  railroad, 
received  certain  offers  for  the  property  is  inadmissible,  and  the  reception 
of  such  evidence  constitutes  reversible  error.  Hine  r.  Man.  R'y  Co.,  182 
N.  Y.  477;  Leale  v.  Met.  £.  R'y  Co.,  61  Hun,  613;  Lawrence  c.  Same,  15 
Daly,  502;  Ross  v.  Same,  20  St.  Rep.  517;  Kuh  v.  Same,  31  Id.  406. 

In  such  an  action,  evidence  of  the  prices  at  which  adjoining  property  was 
offered  to  plaintiff,  at  the  time  he  bought,  is  inadmissible.  Leale  v.  Man* 
R'y  Co.,  ante. 
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In  an  action  for  damages  for  deterioration  of  property  by  the  operation 
of  an  elevated  railroad  in  front  of  the  same,  evidence  of  private  offers  for 
the  property  is  incompetent  on  the  question  of  its  value.  Lawrence  v.  MaiL. 
E.  R'y  Co.,  29  St.  Rep.  138.  Its  weight  depends  upon  too  many  circum- 
stances. If  evidence  of  offers  is  received,  it  will  be  important  to  know 
whether  the  offer  was  made  In  good  faith,  by  a  man  of  good  judgment  ac- 
quainted with  the  value  of  the  article  and  of  sufficient  ability  to  pay, 
whether  the  offer  was  cash,  or  credit,  in  exchange,  and  whether  made  with 
reference  to  the  market  value  of  the  article,  or  to  supply  a  particular  need, 
or  to  gratify  a  fancy.  Private  offers  can  be  multiplied  to  any  extent  for  the 
purpose  of  a  cause,  and  the  bad  faith  in  which  they  were  made  would  be 
difficult  to  prove.  The  reception  of  evidence  of  private  offers  to  sell  or 
purchase  stands  upon  an  entirely  different  footing  from  evidence  of  actual 
sales  between  individuals. or  by  public  auction,  and  also  from  bids  made  at 
auction  sales.    Id. 

In  an  action  against  an  elevated  road  for  an  injunction  and  damages, 
evidence  as  to  what  effect  on  the  light  in  the  store  was  produced  by  the 
structure,  and  that  it  was  necessary  to  keep  the  gas  burning  all  the  time, 
is  competent.  Stanley  v.  N.  Y.  E.  R.  R.  Co.,  63  Hun,  629.  The  owner 
has  the  right  to  show  also  that,  in  and  around  his  store,  the  atmosphere 
was  vitiated  by  the  dirt  which  emanated  from  the  structure.    Id. 

Where  an  expert  called  by  the  owner  testifies  that  the  value  of  property 
on  the  block,  where  the  premises  are  located,  has  increased  much  more  rel- 
atively since  the  building  of  the  road  than  corresponding  property  on  the 
same  block  on  the  next  avenue,  and  that  the  operation  of  the  road  has  made 
that  portion  of  the  avenue  more  desirable  for  business  purpcjes,  evidence 
by  the  owner  that  his  store  is  darkened  by  passing  trains  and  that  he  is  an- 
noyed by  cinders,  smoke  and  smells,  is  not  sufficient  to  sustain  a  finding  of 
fee  damage.    Sperb  v.  Met.  E.  R*y  Co.,  44  St.  Rep.  216. 

In  an  action  against  an  elevated  railroad,  evidence  as  to  the  effect  of  the 
road  on  the  premises  in  the  same  street,  though  not  exactly  similarly  situ- 
ated to  those  of  plaintiff,  is  admissible.  Benjamin  v.  N.  T.  E.  R.  R.  Co., 
63  Hun,  629.  It  tends  to  corroborate  the  evidence  as  to  the  manner  in 
which  plaintiff's  premises  were  injured  by  the  maintenance  of  the  railroad. 
A  witness  may  be  permitted  to  testify  as  to  the  number  of  vacancies  in 
houses  on  the  avenue,  in  which  the  road  is  located  as  compared  with 
houses  on  streets  and  avenues  where  there  is  no  railroad.  Id.  In  such 
case,  the  witness  does  not  testify  as  to  his  opinion,  but  gives  evidence  as 
to  facts  resulting  from  his  knowledge  of  the  occupation  of  the  houses  in  the 
neighborhood.    Id. 

In  an  action  against  an  elevated  railroad,  evidence  of  objections  of  plaint- 
iff's tenants  to  their  rooms  on  account  of  dirt  and  noise  from  the  elevated 
road,  is  inadmissible  as  hearsay.  Saxton  r.  X.  Y.  E.  R.  R.  Co.,  44  St.  Rep. 
832.  Whether,  if  the  declarations  are  made  in  connection  with  their  apart- 
ments and  were  the  statement  of  reasons  for  not  taking  them,  they  would 
have  been  competent,  qvoBre.  Id. 
In  an  action  against  an  elevated  railroad  for  the  damage  to  the  fee  of  abutting 
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ting  owners,  ft  is  imiiroper  to  allow  a  real  estate  agent,  called  as  an  expert,  to 
testify  as  to  the  value  of  the  lot,  if  there  was  no  interference  with  the  light, 
air  and  access.  Gray  v.  Man.  R*y  Co.,  128  N.  Y.  4()9.  What  would  have 
been  the  state  of  things  at  and  in  the  vicinity  of  the  owner's  lots  if  the  ele- 
vated road  had  not  been  constructed,  is  mere  matterof  speculation  and  con- 
jecture. No  opinion  in  reference  thereto  can  be  based  upon  observed  or 
proved  facts.  Id.  Nor  is  it  competent  to  prove  by  the  opinions  of  wit- 
nesses the  best  use  to  which  the  lots  could  have  been  or  could  be  put.  The 
facts  bearing  upon  the  matter  should  be  proved,  and  the  inferences  from 
them  should  be  drawn  by  the  triers  of  fact.    Id. 

A  question  put  to  a  witness,  in  an  action  against  an  elevated  road,  as  to 
whether  the  road  generally,  running  through  an  avenue,  is  a  benefit  to  the 
business  of  the  avenue,  is  objectionable.  Saxton  v.  N.  Y.  E.  R.  R.  Co.,  65 
Hun,  619. 

The  question  whether  great  numbers  of  people,  being  drawn  to  the  vicin- 
ity of  plaintiff*  s  premises  by  the  proximity  of  a  station,  would  constitute  a 
special  benefit  to  him,  is  one  of  fact  for  the  court.  Bischoff  v.  N.  Y.  E.  R. 
R.  Co.,  ante. 

In  an  action  to  restrain  the  operation  of  an  elevated  railroad  and  for  dam- 
ages, it  is  error  to  allow  an  expert  to  give  an  opinion  as  to  whether  the 
structure  and  operation  of  the  road  affected  the  premises  of  the  plaintiff, 
and,  if  so,  the  extent  of  the  injury.  McGay  v.  Man.  E.  R*y  Co.,  40  St.  Rep. 
658.  The  amount  of  damages  thus  caused  to  the  plaintiff* s  fee  is  the  pre- 
cise question  which  the  court  or  jury  must  determine.  This  question,  by 
this  interrogatory,  was  placed  before  the  witness  for  his  opinion  and  deci- 
sion. To  permit  it  to  be  asked  and  answered  is,  beyond  all  question, 
against  the  great  mass  of  authority  in  this  and  other  states.  Id. ;  Roberts 
t:  N.  Y.  E.  R.  R.  Co.,  128  N.  Y.  455.  It  is  the  province  of  the  jury  to 
determine,  upon  the  facts  spread  before  them  in  the  evidence,  whether  the 
plaintiff  has  suffered  damages,  and  the  amount  of  the  compensation  there- 
for.   Avery  v,  R.  R.  Co.,  121  N.  Y.  81. 

In  an  action  to  enjoin  the  operation  of  an  elevated  railroad  and  for  dam- 
ages, it  is  error  to  allow  an  export  to  testify  as  to  the  value  of  plaintiff's 
property,  without  the  railroad  in  front  of  it.  Wallach  v,  Man.  R*y  Co.,  40 
St.  Rep.  660.  Whatever  doubt  may  have  prevailed  hitherto  in  the  courts 
and  with  the  profession,  as  to  the  incompetency  of  this  evidence,  is  dissi- 
pated by  recent  decisions  of  the  court  of  appeals.  In  Roberts  v.  Man.  R*y 
Co.,  ante^  the  court  ruled  that  such  evidence  is  inadmissible,  and  that  its 
introduction  is  reversible  error,  although  other  evidence  in  the  case  might 
suffice  to  sustain  the  judgment.  The  adjudication  is  the  same  in  Doyle  c. 
Man.  R'y  Co.,  40  St.  Rep.  474,  and  Gray  r.  Man.  R*y  Co.,  ante.  Such  evi- 
dence as  to  the  fee  value  is  equally  fatal  error.  See  Roberts  Case,  ante; 
Gray* 8  Case,  ante. 

The  value  of  the  plaintiffs  property  at  the  time  of  the  commencement  of 
the  action  and  at  the  time  of  the  trial,  on  the  assumption  that  the  elevated 
raUway  was  not  there,  was  held,  in  Mitchell  r.  Met.  E.  R'y  ante,  to 
be  material  and  relevant,  and  one  of  the  factors  in  the  ascertainment  of 
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damages.  See  Pappenhelm  Case,  128  N.  Y.  436.  In  the  case  first  cited, 
the  plaintiff  was  permitted  to  testify  directly  to  such  value,  under  objection 
to  the  question  as  immaterial,  incompetent,  irrelevant  and  as  not  the 
measure  by  which  to  estimate  the  amount  of  permanent  damages,  and  that 
such  evidence  would  include  all  annoyances  by  the  road  as  affecting  the  fee 
value  of  the  premises,  and  not  merely  the  value  of  the  easements.  No  point 
touching  the  competency  of  the  opinion  of  the  witness  upon  the  amount  of 
damages  was  presented  by  the  objection,  as  in  the  Roberts  Case,  ante^  nor 
upon  a  speculative  or  imaginary  condition  of  things,  as  in  the  Doyle  Case, 
Id.  488,  but  the  objection  was  based  upon  the  assumption  that  the  witnesa 
might  possibly  include  in  his  answer,  as  elements  of  fee  damage,  some  ele- 
ment of  the  damage  subsequently  done  by  the  company  as  a  tort  feasor. 

In  actions  brought  by  abutting  owners  to  restrain  a  company  from  operat- 
ing or  maintaining  its  elevated  railroad.  It  has  been  held  by  the  court  of 
appeals  that  the  opinion  of  an  expert  as  to  what  would  have  been  the  value 
of  the  property  affected,  if  the  railway  had  not  been  built,  is  incompetent. 
Roberts  Case,  ante ;  Doyle  Case,  ante ;  Gray  Case,  ante ;  Kemochan  Case, 
ante ;  Jefferson  r.  N.  Y.  E.  R.  R.  Co.,  132  Id.  483. 

In  the  case  last  cited,  professed  experts  were  allowed  to  state  what  the 
plaintiff^ s  premises  would  be  worth  if  they  were  not  affected  by  the  road 
and  its  operation.  This  is  equivalent  to  stating  the  value  of  the  property 
if  the  road  had  not  been  built.  The  questions  differ  in  form  only,  not  in 
substance,  from  those  recently  adjudged  incompetent.  It  was  held  in  this 
case  that  the  opinions  of  witnesses  as  to  what  the  premises  in  question 
would  have  been  worth,  if  they  were  unaffected  by  the  road  and  its  opera- 
tion, were  incompetent  under  the  rule  established  by  the  court  in  relation 
to  the  subject. 

In  an  action  against  an  elevated  railroad,  opinions  of  experts  as  to  whether 
the  erection  and  operation  affected  the  fee  value  of  abutting  property  is  in- 
admissible. Sillcocks  V.  N.  Y.  E.  R.  R.  Co.,  46  St.  Rep.  671;  McGay  v. 
Met.  E.  R'y  Co.,  ante ;  Wallach  v.  Man.  R'y  Co.,  awte ;  Delafield  v.  Same^ 
Id.  670;  McGean  tj.  Same,  117  N.  Y.  219;  Avery  c.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  ante  ;  Roberts  r.  N.  Y.  E.  R.  R.  Co.,  ante ;  Doyle  «.  Met.  E.  R*y  Co., 
ante  ;  Gray  r.  Man.  R'y  Co.,  16  Daly,  510;  aff'd  128  N.  Y.  499. 

In  an  action  against  an  elevated  railroad,  the  opinion  of  an  expert  as  to 
what  the  rental  and  fee  values  of  plaintiff's  premises  would  be,  if  the  rail- 
road was  not  in  front  of  it,  is  inadmissible.  Suydam  v.  N.  Y.  £.  R.  R.  Co., 
46  St.  Rep.  300;  McGean  ».  Man.  R'y  Co.,  ante ;  Avery  c.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  ante ;  Roberts  v.  N.  Y.  E.  R.  R.  Co.,  ante;  Doyle  v.  Met.  £• 
R'y  Co.,  ante  ;  Kemochan  v.  N.  Y.  E.  R.  R.  Co.,  ante ;  Messenger  v.  Met. 
E.  R'y  Co.,  41  St.  Rep.  949;  Peyton  r.  N.  Y.  E.  R.  R.  Co.,  42  Id.  843; 
Delafield  v.  Met.  R'y  Co.,  40  Id.  670. 

In  Carter  c.  N.  Y.  E.  R.  R.  Co.,  134  N.  Y.  168,  the  point  was  made,  as  it 
is  in  nearly  all  the  late  appeals  in  this  class  of  cases,  that  the  trial  court 
erred  in  receiving  the  opinions  of  witnesses  as  proof  of  the  existence  and 
amount  of  damages  sustained  by  the  abutting  owner.  The  objections 
taken  to  questions  propounded  to  such  witnesses  were  that  the  evidenot 
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was  "  immaterial,  incompetent  and  hypothetical,  and  that  the  difference 
in  yalue  was  not  the  measure  of  damages.** 

The  court  of  appeals  lias  recently  decided  that  to  make  available  an  ex- 
ception to  the  admission  of  testimony  of  this  character,  the  objection  must 
be  specifically  taken  that  the  question  calls  for  a  fact  not  provable  by 
opinion.  Kemochan  v,  R'y  Co.,  ante.  In  this  case,  reference  Is  made  to 
the  remarks  of  the  court  in  the  McGean  Case,  ante.  In  the  latter  case,  the 
objection  was  almost  identical  to  that  taken  in  the  case  of  Carter  v.  N.  Y. 
E.  R.  R.  Co.,  ante.  It  was  that  the  evidence  was  "  incompetent,  irrelevant 
and  hypothetical,  and  the  witness  not  competent  to  give  an  opinion.'*  In 
reference  to  this  form  of  objection,  it  was  said:  **  The  objections  seem  to 
imply  that  opinions  were  competent  on  the  subject.  The  trial  seems  to 
have  been  conducted  on  both  sides,  and  more  particularly  on  that  of  the 
defendant,  upon  the  theory  that  all  opinions  were  admissible  as  to  rental 
value  of  the  premises,  and  the  causes  which  affected  it.** 

Such  without  doubt  was  the  theory  of  the  parties  in  the  Carter  Case,  ante. 
The  identical  question,  the  admission  of  which  was  urged  on  appeal  as 
ground  for  reversal,  was  put  to  and  answered  by  all  the  expert  witnesses 
called  by  the  company  on  its  defense.  The  court  held  that,  in  view  of  the 
course  pursued  by  both  parties  at  the  trial,  the  case  fell  within  the  rule 
applied  in  the  McGean  and  Kemochan  Cases,  and  that  the  objection  was 
insufficient  to  raise  the  point  that  the  opinion  of  the  witness  was  inad- 
missible. 

The  general  obje'^t  ion  of  incompetency  to  a  question  put  to  an  expert, 
asking  his  opinion  as  to  what  would  have  been  the  value  of  the  property 
had  the  railroad  not  been  built,  does  not  raise  the  point  that  the  opinion  of 
the  witness  was  inadmissible.    Eernochan  u.  N.  Y.  E.  R.  R.  Co.,  ante. 

Since  the  proscription  by  the  court  of  last  resort  of  all  direct  testimony 
to  the  effect  of  the  railroad  on  the  value  of  property,  the  fact  is  to  be 
ascertained  only  by  evidence,  at  best,  of  an  indeterminate  and  inconclusive 
character;  and  the  case  must  be  peculiar  indeed  in  which  the  judicial  mind 
can  repose  upon  the  assurance  of  an  absolute  conviction.  Golden  v.  Met. 
E.  R'y  Co.,  48  St.  Rep.  725. 

In  an  action  against  an  elevated  railroad  for  damages,  the  plaintiff  may 
prove  the  effect  of  the  operation  of  the  road  upon  the  premises  upon  the 
comer  opposite  to  that  upon  which  his  premises  wei%  situated,  but  not 
after  the  company  has  been  prohibited,  upon  his  objection,  from  giving 
similar  evidence  in  relation  to  neighboring  property.  Doyle  v.  Man.  R'y 
Co.,  ante.  Where  much  of  the  damage,  which,  the  plaintiff  claimed,  was 
caused  to  his  premises,  must  have  been  common  along  the  avenue  in  the 
vicinity  of  his  premises,  proof  of  the  effects  ux>on  other  premises  not  too 
distant  from  his  may  be  received.  Id.  The  court  may  undoubtedly  in 
such  a  case,  in  the  exercise  of  its  discretion,  limit  the  number  of  witnesses 
to  be  called,  and  may  confine  the  examination  of  the  witnesses  to  premises 
in  the  vicinity,  giving  a  reasonable  range.  But  it  cannot  properly  confine 
the  examination  to  the  particular  premises  in  question,  and  exchide  all 
proof  offered  as  to  the  general  effects  upon  other  premises.    Id. 
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It  is  certainly  competent  for  the  company  to  show  that  the  premises,  so 
far  as  they  are  occupied  for  business  purposes,  are  not  damaged,  but  are 
actually  benefited  by  the  existence  of  the  road.  Id.  Such  questions  call 
not  so  much  for  the  opinion  of  the  witnesses  as  for  facts  open  to  their  ob- 
servation. In  answering  such  questions,  the  witnesses  should  be  confined 
mainly  to  giving  observed  facts,  and  should  not  be  permitted  to  give  mere 
speculative  opinions.  Id.  Similar  evidence  was  held  competent  in  the 
case  of  Drucker  v.  Man.  R'y  Co.,  ante. 

In  this  class  of  cases,  it  is  quite  improper  to  permit  expert  witnesses  to 
speculate  as  to  the  facts  and  then  base  a  speculative  opinion  upon  them. 
Id.  Such  witnesses  may  give  opinions  as  to  present  or  past  value  of  prop- 
erty based  upon  facts  which  they  have  observed.  They  may  also  give 
opinions  upon  other  matters,  which  are  the  proper  subjects  of  expert  evi- 
dence, based  upon  facts  known  to  them  or  proved  by  competent  evidence. 
In  this  manner,  there  will  be  a  sufficient  range  for  expert  testimony.  Id. 
But,  so  far  as  possible,  the  facts  should  be  placed  before  the  triers  of  fact, 
and  their  unbiased,  disinterested  inferences  from  the  facts,  and  opinions 
upon  the  facts,  will  serve  the  ends  of  justice  much  better  than  the  prej- 
udiced opinions  of  hired  experts.    Id. 

In  an  action  to  restrain  the  operation  of  an  elevated  railroad  and  for  dam- 
ages, evidence  of  an  expert  as  to  the  amount  of  the  injury  to  plaintiffs 
premises  caused  by  the  railroad  is  incompetent,  and  its  admission  adequate 
ground  for  reversal.  Delafield  r.  Man.  R'y  Co.,  40  St.  Rep.  670.  So  the 
opinion  of  an  expert  as  to  whether  the  street  would  have  been  better  and 
with  higher  values  if  the  railroad  had  never  come  there  is  incomplete. 
Id.  It  is  purely  conjectural  and  speculative.  It  is  improper  to  allow  a 
real  estate  agent  called  as  an  expert  witness,  in  an  action  against  an  ele- 
vated railroad  for  injury  to  plaintiflTs  premises,  to  state  to  what  extent  in 
his  judgment  the  value  of  the  property  was  damaged,  if  at  all,  by  the  pres- 
ence of  the  structure  and  the  running  of  trains.  Roberts  v.  N.  Y.  E.  R.  R. 
Co.,  ante;  Doyle  r.  Man.  R'y  Co.,  ante ;  Kemochanv.  N.  Y.  E.  R.  R.  Co., 
8  Sil.  (Ct.  App.),  581. 

It  is  also  improper  to  allow  him  to  state  what  he  estimated  the  rental 
value  of  the  property  to  be,  **the  railroad  not  being  there."  Roberts  r. 
N.  Y.  E.  R.  R.  Co.,  ante.  Tliere  can  be  no  doubt  that  the  great  weight  of 
authority,  both  in  the  supreme  court  and  the  court  of  appeals  is  against  the 
introduction  of  such  evidence.  In  fact  there  is  no  reason  why  it  should  be 
introduced.  Expert  evidence  of  value  of  real  estate  is  proper  and  in  many 
cases  essential.  The  present  value  of  the  property  of  the  owner  can  be 
proved  by  expert  evidence,  both  the  value  of  the  fee  and  the  rental  value. 
Id.  Both  classes  of  value  can  also  be  proved  by  expert  evidence  as  of  a 
time  immediately  prior  to  the  building  of  the  road.  They  are  facts 
which  exist  at  present  or  which  once  existed;  and,  if  the  expert  has 
knowledge  of  them,  he  is  permitted  to  state  it.  As  to  what  the  value 
would  be,  under  wholly  different  circumstances,  he  knows,  and  can  know, 
nothing,  but  must  form  an  opinion  wholly  speculative  in  its  natiure,  which 
must  be  based  upon  data  perfectly  easy  for  him  to  state  and  from  which. 
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when  once  stated,  an  ordinarily  intelligent  jury  can  draw  as  just  and  fair  an 
inference  of  a  possible  value  as  can  the  expert.  Id.  This  very  inference 
must  in  some  way  be  drawn  by  the  jury,  for  it  is  the  question  they  are 
called  upon  to  decide.  The  opinion  of  the  expert,  if  of  the  least  value, 
would  have  to  be  based  upon  an  intelligent  consideration  and  knowledge 
of  the  value  of  other  property  as  nearly  as  may  be  similarly  situated,  in 
about  the  same  quarter  of  the  town  and  under  nearly  the  same  circum- 
stances, but  without  the  presence  of  a  like  kind  of  railroad  in  front  of  the 
property.  Id.  All  this  information  he  can  easily  impart  to  the  court  or 
jury.    Id. 

Proof  may  be  made  of  the  filling  up  of  the  side  streets  along  the  line  of 
the  railroad  and  of  the  incoming  of  a  large  population,  the  erection  of 
buildings  somewhat  similar  to  plaintiffs  and  their  rental  and  fee  value  ; 
and,  finally,  a  general  statement  of  the  condition  and  value  of  property  in 
the  neighborhood  of  that  in  question  can  be  proved.  Id.  All  these  facts 
would  be  of  service  in  determining  the  question  to  be  submitted  to  the 
jury.  When  they  are  all  stated  and  past  and  present  values  proved,  the 
jury  or  the  court  will  then  be  as  fully  competent  to  draw  the  inference, 
which  it  is  its  peculiar  province  and  duty  to  draw,  as  the  expert.    Id. 

This  special  question  is  one  which  is,  to  some  extent  and  in  all  cases,  a 
matter  of  conjecture  and  speculation.  How  much  the  appreciation  of 
property  is  itself  due  to  the  erection  of  the  road  and  the  consequent  filling 
up  of  the  neighborhood  opened  by  it,  and  whether  the  property^without  the 
construction  of  the  road  would  ever  have  beicome  as  valuable  as  it  is,  are 
questions  which,  when  these  various  data  have  been  given,  can  be  specu- 
lated upon  as  well  by  the  judicial  tribunal  as  by  the  hired  expert.  Id.  It  is 
none  the  less  conjecture  and  speculation  because  the  expert  is  willing  to 
swear  to  his  opinion. 

He  comes  on  the  stand  to  swear  in  favor  of  the  party  calling  him,  and  it 
may  be  said  that  he  always  justifies,  by  his  works,  the  faith  that  has  been 
placed  in  him.    Id. 

In  Peyton  v.  N.  Y.  £.  R.  R.  Co.,  62  Hun,  636,  an  action  was  brought 
against  an  elevated  railroad.  A  real  estate  broker  was  allowed  to  testify 
that  the  decrease  in  rents  and  change  in  the  class  of  tenants  on  the  avenue 
was,  in  his  opinion,  due  to  the  elevated  road,  and  to  give  a  comparison  of 
the  rental  values  on  this  avenue  with  those  on  others  where  there  was  no 
elevated  road.  It  was  held  that  the  facts,  instead  of  the  opinions  and  in- 
ferences of  the  witness,  should  alone  have  been  taken.  The  point  whether 
the  elevated  railroad  and  the  trains  used  upon  it  have  depreciated  the  value 
of  the  property  is  not  a  fact  which  can  be  established  by  opinion  or  infer- 
ence on  the  part  of  witnesses.  Id.  This  seems  to  be  the  result  now  of  all 
the  authorities.  They  require  that  the  facts  alone  shall  employ  the  atten- 
tion of  the  witnesses  whose  evidence  is  to  be  relied  upon  as  supporting  the 
eonclusions  intended  to  be  maintained  in  the  case.    Id. 

In  an  equity  suit  agahist  an  elevated  railroad  by  an  adjoining  property 
owner  for  a  temporary  injunction,  involving  final  and  complete  compensa- 
tion, it  is  not  reversible  error  to  allow  an  expert  witness  to  testify  what 
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the  property  would  be  worth  If  the  railroad  was  not  built,  especially  where 
it  is  received  simply  as  one  of  the  factors  In  t)ie  ascertainment  of  damages, 
where  the  amoimt  of  the  judgment  shows  that  the  company  was  not  prej- 
udiced by  any  speculative  considerations  in  respect  to  the  growth  of  the 
strent  if  the  road  had  not  been  constructed.  Mitchell  t?.  Met.  E.  R'y  Co., 
56  Hun,  642. 

Damages,  Whether  or  not  an  owner  of  property  abutting  on  the  streets, 
in  which  the  elevated  roads  were  constructed,  was  entitled  to  damages 
caused  by  the  construction  and  operation  of  the  road,  was  a  question,  upon 
which  there  was  a  wide  difference  of  opinion  among  judges  and  lawyers, 
and  which  was  not  settled  until  the  decision  of  the  court  of  appeals  in  the 
case  of  Story  r.  N.  Y.  E.  R.  R.  Co.,  ante^  in  October,  1882.  Powers  v  Man. 
R'yCo.,  120  N.T.  178. 

The  facts  of  the  Story  case  were  not  broad  enough  to  necessarily  cover 
the  case  of  an  abutting  owner,  whose  only  property  in  the  street  was  an 
easement  of  light,  air  and  access.  Id.  The  right  of  such  owners  to  main- 
tain actions  for  damages  was  not  finally  set  at  rest  until  the  decision  in 
Lahr  r.  Met.  E.  R'y  Co.,  ante^  in  January,  1887. 

An  abutting  owner  in  a  common  law  action,  brought  to  recover  damages 
resulting  from  laying  out  an  elevated  railway  in  the  city  of  New  York, 
under  the  act  of  1813,  can  recover  only  such  temporary  damages  as  have 
been  sustained  up  to  the  time  of  its  commencement.  Pond  r.  Met.  E.  R'y 
Co.,  ante.  He  is  not  entitled  to  damages  measived  by  the  permanent 
diminution  in  value  of  his  property,  upon  the  assumption  that  the  wrong 
is  permanent  and  irremediable.    Id. 

In  an  action  against  an  elevated  railroad,  damages  up  to  the  time  of  the 
trial  may  be  recovered.     Mortimer  v.  Met.  E.  R'y  Co.,  63  Hun,  629. 

In  equitable  actions  against  an  elevated  railway  company,  damages  for 
loss  of  rental  must  be  allowed  down  to  the  trial,  and  interest  on  the  sum 
awarded  for  fee  value  until  the  same  is  paid.  Kane  v.  Man.  R*y  Co.,  62 
Hun,  622. 

The  rule  in  actions  xtt  law  is  undoubtedly  that  damages  can  only  be 
recovered  up  to  the  time  of  the  commencement  of  the  action,  and  that  such 
action  is  no  bar  to  recovery  of  damages  for  a  subsequent  trespass,  or  for  a 
continuation  of  the  trespass  after  the  commencement  of  the  action. 
Id.  Uline  t?.  N.  Y.  C.  R.  R.  Co.,  101  N.  Y.  98;  Silsby  Mfg.  Co.  c.  SUte, 
104  Id.  562.  The  cases  referred  to  were  actions  at  law  to  recover  past 
damages.  In  them  no  recovery  could  be  had  for  future  damages  and  no 
right  could  be  required  by  which  the  tre8i)ass  might  be  continued.  In 
actions  in  equity  of  this  character,  the  trespass  Is  treated  as  one  to  con- 
tinue, a  compensation  for  such  continuance  is  awarded,  and  the  right  to 
continue  acquired.  Kane  v.  Met.  R^yCo.,  ante.  Consequently,  It  is  proper 
that  the  whole  of  the  rights  of  the  owner  and  the  company  should  be 
adjudicated  upon  and  adjusted  in  one  action,  so  that  no  new  action  may  be 
necessary  to  protect  the  owner  for  the  damages  sustained  between  the 
time  of  the  commencement  of  the  action  and  the  time  of  trial.  In  such 
case,  no  right  of  action  arises  alter  the  trial.    Id. 
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To  ascertain  how  much  an  abutting  owner  is  harmed  by  the  impairment 
of  the  easement,  requires  a  survey  of  the  general  facts,  and  a  deduction 
from  them  of  the  particular  and  special  damage  to  be  estimated.  Drucker 
V.  Man.  R'y  Co.,  ante.  In  the  case  last  cited,  the  evidence  tended  to  show 
that,  by  reason  of  the  falling  off  of  business,  rental  values  on  the  street 
had  seriously  diminished.  It  also  established  that  this  result  was  due  in 
]>art  to  a  tendency  of  business  to  move  **  up  town,"  with  which  the  elevated 
road  had  nothing  to  do.  How  much  of  the  diminution  of  rental  values 
was  due  to  the  construction  and  operation  of  the  road,  and  what  part  of 
that  portion  was  caused  by  the  impairment  of  the  owner^s  easement,  was 
the  problem  of  damages.  Tliis  could  only  be  solved  by  taking  into  view 
the  general  loss  and  its  nature  and  extent,  and  then  estimating  out  of  it 
the  part  or  share  suffered  by  the  owner  from  the  taking  or  impairment  of 
his  easement.    Id. 

Though  this  cannot  be  done  with  any  certainty  or  precision,  it  does  not 
prevent  a  recovery.  It  is  often  the  case  that  damages  cannot  be  estimated 
with  precision,  and  the  basis  of  accurate  calculation  is  wanting  or  inade- 
quate. Id.  In  such  case,  such  evidence  as  can  be  given  should  be  given, 
and  facts  naturally  tending  to  elucidate  the  extent  of  the  loss  should  not 
be  withheld.  Id.  But,  when  all  the  proof  which,  in  the  nature  of  the  case, 
is  fairly  possible,  has  been  given,  the  good  sense  of  the  jury  must  provide 
the  answer.  It  is  no  defense  that  such  judgment  involves  more  or  less 
of  estimate  and  opinion  having  very  little  to  guide  it.    Id. 

The  abutter  owns  no  land  in  the  street.  His  ownership  In  the  land  is 
bounded  by  the  exterior  lands  of  the  street  itself.  Bohm  o.  Met.  £.  R^y 
Co.,  129  K.  T.  576.  Though  the  land  itself  is  not  taken,  yet  the  abutting 
owner,  by  reason  of  his  situation,  has  a  kind  of  property  in  the  public 
street  for  the  purpose  of  giving  to  his  land  facilities  of  light,  air  and 
access  from  such  street.  Id.  These  rights  are  called  easements, 
and  are  held  to  be  appurtenant  to  the  land  which  fronts  on  the  pub- 
lic street.  Id.  Such  easements  have  been  decided  to  be  property  and  pro- 
tected by  the  constitution  from  being  taken  without  just  compensation. 
It  has  been  held  that  the  company  by  the  erection  of  its  structure  and  the 
oi>eration  of  its  trains  interferes  with  the  beneficial  enjoyment  of  these 
easements  by  the  adjacent  landowner,  and  in  law  takes  a  portion  of  them. 
Id.  By  this  mode  of  reasoning,  the  difficulty  of  regarding  the  whole 
damage  done  to  the  adjacent  owner  as  consequential  only,  because  none  of 
his  property  is  taken,  and  therefore  not  collectible  from  the  company,  is 
overcome.    Id. 

The  interference  with  these  easements  becomes  a  taking  of  them  pro  tanto 
and  their  value  is  to  be  paid  for,  and  in  addition  the  damage  done  the 
remaining  and  adjoining  land  by  reason  of  the  taking  is  also  to  be  paid  for. 
Id.  This  damage  is  in  reality  the  one  great  injury  which  the  owner  sus- 
tains from  the  building  and  operation  of  the  road.  For  the  purpose  of 
making  such  a  recovery,  the  taking  of  property  has  to  be  shown.  Id.  Hie 
cases  of  Story,  Lehr,  Drucker,  Abendroth  and  Kane,  finally  and  completely 
■ettied  these  matters. 

33 
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The  real  injury,  if  any,  suffered  by  the  landowner  in  any  particular  case, 
lies  in  the  effect  produced  upon  his  abutting  land  by  the  wrongful  interfer- 
ence of  the  company  with  these  easements  of  light,  air  and  access  to  such 
land.  Bohm  v.  Met.  E.  R'y  Co.,  ante.  Where  they  are  interfered  with 
and  in  legal  effect  taken  to  an  extent,  it  is  not  possible  to  think  of  them  as 
of  any  value  in  and  of  themselves  separated  from  the  adjoining  land.  Their 
value  is  to  be  measured  by  the  injury  which  such  taking  inflicts  upon  the 
land  which  is  left  and  to  which  they  were  appurtenant.  Id.  This  is  a  con- 
sequential damage.  It  is  not  the  light  or  the  air  separated  from  the  land 
adjoining.  There  is  and  can  be  no  value  in  a  given  quantity  of  air,  sjiaoe 
or  light  hi  the  public  street  except  as  it  may  be  used  in  connection  with, 
and  as  appurtenant  to,  the  abutting  lands.  Id.  When  a  person  interferes 
with  such  light,  air  or  access  and  takes  it,  he  takes  nothii:^  which  is  alone 
and  intrinsically  valuable,  but  only  as  its  loss  affects  the  adjoining  land. 
Id.  This  loss,  while  purely  consequential,  is  nevertheless  a  liability  which 
the  person,  proposing  to  tidce  the  property,  is  bound  to  discharge.    Id. 

The  real  question  to  be  considered  is  in  truth  one  of  damage  to  the  abut- 
ting land.  Newman  «.  El.  R.  R.  Co.,  118  N.  Y.  618.  What  facts  may  be 
regarded  upon  such  an  injury,  has  not  been  finally  decided.  There  is  not 
the  least  materiality  in  the  distinction  between  what  are  termed  special 
and  general  benefits  to  the  property  left,  or  whether  such  benefits  have 
been  caused  by  the  company.  Bolun  o.  Met.  £.  R^yTo.,  ante.  Strictly 
speaking,  it  is  not  a  question  of  benefit  at  all,  except  that  proof  of  benefits 
may  be  one  way  of  showing  that  there  has  been  no  injury.  Id.  To  ascer- 
tain the  fact  whether  there  has  been  damage,  an  excursion  into  the  realms 
of  possibilities  as  to  what  might  have,  but  has  not,  happened  is  not  per- 
mitted. Id.  The  inquiry  whether  the  land  would  have  been  injived  if 
certain  circumstances  had  not  occurred  which  not  only  prevented  such 
injury,  but  enhanced  its  value,  is  wholly  immaterial.  The  question  is, 
what  in  fact  has  been  the  actual  result  upon  the  land  remaining  ?  Has  its 
actual  market  value  been  decreased  by  the  taking,  or  has  the  taking  pre- 
vented an  enhancement  in  value  greater  than  has  actually  occurred,  and  if 
BO,  to  what  extent  ?  The  amount  of  such  decrease  in  the  value  of  the 
remaining  land,  or  the  amount  of  the  difference  between  its  actual  value 
and  what  it  would  have  been  worth  if  the  road  had  not  taken  the  other 
property,  is  the  amount  of  damage  which  the  company  should  pay.  Id. 
If,  on  the  contrary,  there  has  been  neither  decrease  in  value  caused  by  the 
road,  nor  any  prevention  of  an  increase  from  the  same  cause,  the  lot  owner 
has  not  been  injured  to  any  extent.  The  absence  of  injury  may  have  been 
the  result  of  the  general  growth  of  the  city  by  reason  of  which  the  particular 
property  has  grown  in  value  with  the  rest.  Id.  It  is  the  fact,  not  the 
cause,  which  is  material.  Where  it  appears  that  the  property  left  has  actu- 
ally advanced  in  value,  unless  it  can  be  shown  that  but  for  the  act  of  the 
company  in  taking  these  easements  it  would  have  grown  still  more  In 
value,  the  fact  is  plain  that  it  has  not  been  damaged. 

The  lot  owner  is  himself  entitled  to  the  benefits  accruing  to  him  from  the 
general  rise  of  property  caused  by  general  growth  of  the  city  in  his  vicinity. 
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Id.  If  it  appears  that  he  would  have  sustained  damage  but  for  the  fact 
that  the  general  growth  of  the  city  in  that  direction  prevented  it,  and 
caused  an  increase  of  value,  no  materiality  lies  in  the  fact  that  this  growth 
was  not  caused  by  the  railroad.  The  fact  that  there  has  been  no  damage, 
and  not  the  reasons  which  in  truth  prevented  the  Injury  from  occurring,  is 
the  material  fact.  Id.  If  it  did  not  occur,  then  the  lot  owner  has  suffered 
nothing.  He  receives  all  the  benefits  attaching  to  the  general  growth  of 
the  city,  which  causes  the  enhancement  in  value  of  his  own  lots,  but  he  is 
not  permitted  to  recover  from  the  company  alleged  damages,  which  in  fact 
he  has  never  sustained.    Id. 

If  the  property  of  the  owner  has  Increased  in  value  since  the  taking  of 
the  easements,  or  a  portion  of  them,  and  if  such  increase  is  largely  due  to 
the  building  and  operation  of  the  road,  and  if  such  increase  would  not  have 
been  greater  but  for  the  action  of  the  company,  he  has  suffered  no  damage. 
Id.  Whether  the  increase  is  common  to  every  other  owner  in  the  street 
and  is  greater  in  proportion  with  some  owners  of  property  on  the  side 
street,  are  matters  of  no  importance.  An  owner  is  not  damaged  because 
his  neighbors  are  benefited  to  an  even  greater  extent  than  he  is  by -the 
road.    Id. 

The  rule  herein  laid  down  is  calculated  to  do  full  justice  to  both  sides 
and  is  in  entire  harmony  with  the  language  and  meaning  of  the  statute 
providing  for  the  taking  of  property  under  the  rapid  transit  acts.  It  per- 
mits a  recovery  by  the  abutting  owners  of  the  full  amount  of  the  actual 
damage  sustained  by  them,  while  at  the  same  time  it  will  not  permit  them 
to  recover,  by  some  theoretical  or  abstract  mode  of  reasoning,  alleged  dam- 
ages which  in  plain  truth  they  have  never  suffered.    Id. 

In  Tallman  v.  Met.  E.  R'y  Co.,  16  St.  Rep.  684,  it  was  held  that  the 
correct  rule  of  damages,  in  such  cases,  is  the  difference  in  value  of  the  use 
of  the  owner's  lots,  without  the  elevated  railroad  and  with  it,  between  the 
date  of  the  building  of  the  same  and  the  commencement  of  the  action. 
The  damages  recoverable  are  the  pecuniary  loss,  which  the  trespass  has 
caused  the  owner  in  the  use  and  enjoyment  of  his  property,  when  the  suit 
was  commenced.    Id. 

The  owner  of  land  whose  easements  of  light,  air  and  freedom  of  access 
have  been  entrenched  upon  by  the  wrongful  acts  of  a  trespasser,  is  not 
without  remedy,  even  though  his  land  is  so  located  that  it  has  no  rental 
value  capable  of  proof.  Id.  He  is  entitled  to  recover  what  the  jury  may 
estimate  upon  the  evidence  to  be  a  fair  compensation  for  the  Interference 
with  the  use  and  enjoyment  of  his  property.    Id. 

In  this  case,  the  owner  was  allowed  to  show  the  surrounding  circum- 
stances, the  disastrous  effect  of  the  railroad  upon  the  street,  the  deprecia- 
tion of  rent  in  the  vicinity  of  the  owner's  lots  caused  by  the  railroad,  and 
the  suspension  of  building  in  the  street,  for  the  purpose  of  showing  whether 
the  lots  might  have  been  put  to  profitable  uses,  if  the  road  had  not  been 
built  in  front  of  them. 

In  Storck  r.  Met.  E.  R'y  Co.,  ISl  N.  Y.  514,  there  was  evidence  that  the 
neighborhood  had  been  more  or  less  settled  and  built  upon  prior  to  the 
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erection  of  the  road.  The  company  built  its  tracks  and  station  so  as  to 
shut  off  tlie  light  from  an  abutter* s  building.  The  stoppage  and  operation 
of  the  tra(ns  caused  annoyance  and  discomfort  to  tlie  occupants  in  various 
substantial  ways.  Property  on  this  avenue  had  advanced  only  a  small  per- 
centage, while  that  on  the  side  streets  has  nearly  doubled  in  value.  It 
might  be  inferred  that  such  increase  was  due  to  the  presence  of  the  rail- 
road, and  it  was  held  that,  from  such  evidence,  it  was  quite  competent  for 
the  trial  court  to  draw  the  conclusion  of  damage  to  the  owner  and  its 
amount. 

In  view  of  the  recent  decisions  of  the  court  of  appeals  upon  the  subject 
of  the  admissibility  in  evidence  of  the  opinion  of  experts,  in  aid  of  the 
proof  of  damages,  the  trial  tribunal  is  left  to  form  its  own  opinion  as  to 
the  amount  of  damage.  Its  conclusions  must  be  drawn  from  evidence 
which,  in  its  nature,  is  somewhat  vague  and  inconclusive.  Id.  Neverthe- 
less, the  inquiry  is  authorized.  Where  a  determination  has  been  made 
upon  such  evidence,  in  a  comparison  of  values,  in  connection  with  facts 
evidencing  actual  Injury  to  and  affecting  the  occupancy  of  property,  it  will 
not  be  disturbed.    Id. 

In  connection  with  the  other  facts,  evidence  of  an  insufficient  increase  In 
the  value  of  property  might  as  properly  be  considered  in  determining  the 
question  of  damage  as  though  the  evidence  showed  a  depreciation  in  value. 
Storck  V.  Met.  E.  R^y  Co.,  ante.  The  property  which  is  taken  is  not  cor- 
])oreal,  but  consists  in  certain  rights  or  easements  which  the  law  concedes 
to  the  owner,  whose  property  abuts  upon  and  ends  at  the  line  of  the  street, 
in  and  over  the  street.  When,  by  such  an  occupation  of  the  street,  imder 
governmental  sanction,  there  results  an  impairment  of  those  rights,  the 
question,  upon  a  claim  for  compensation  in  damages  for  the  trespass,  goes 
directly  to  the  facts  of  the  case.'  Id.  If  there  is  proof  that  benefits  have 
resulted  in  a  general  appreciation  of  property  values  in  the  locality,  it  is 
quite  competent  for  the  owner  to  show  in  evidence  that  these  benefits  have 
not  been  invariable;  that,  in  his  particular  case,  they  are  Insufficient,  as 
compared  with  other  property  similarly  s^uated,  or  in  the  neighborhood; 
and  that  such  insufficiency  is  due  to  the  mode,  manner  or  extent  of  the 
company's  occupation  of  the  street.  Id.  He  is  entitled  to  prove  that  his 
property  has  not  equally,  or  proportionally,  shared  in  the  general  rise  in 
values  in  the  locality.  This  fact,  with  the  other  facts  in  evidence  tending 
to  prove  damage,  may  properly  be  considered  in  determining  whether  he 
has  been  adequately  compensated  for  the  deprivation  of  his  easements.  Id. 
In  each  case,  the  question  Ib,  what  damage  has  actually  been  sustained  by 
the  abutting  owner  in  the  deprivation  of  these  easements  ?  Some  facts 
must  be  given  in  evidence  to  support  a  finding  of  actual  damage,  or  none 
can  be  inferred.    Id. 

Evidence  as  to  the  character  and  size  of  the  structure,  the  manner  in 
which  it  was  operated,  its  effect  upon  the  dwellings  and  stores  in  the  way 
of  diminution  of  light,  air  and  access,  and  the  presence  of  bad  odors 
from  the  engine,  the  extent  of  the  platforms  from  the^station,  the  stationary 
Amount  or  else  a  reduction  of  rent  for  dwelling  purposes  and  comparisons 
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with  other  streets  and  with  the  values  of  other  property  therein,  is  proper 
and  appropriate,  and  to  be  considered  in  connection  with  other  evidence  in 
^he  case,  in  order  to  furnish  data  from  which-  to  render  a  decision.  Becker 
r.  Met.  E.  R>  Co.,  131  N.  Y.  509. 

Though  the  claracter  of  the  evidence  in  the  case  last  cited  was  very  simi- 
lar to  that  given  in  the  Bohm  Case,  yet  it  was  applicable  to  a  very  different 
state  of  facts  arising  out  of  the  great  diffen^nce  in  the  neighborhood.  The 
Bohm  Case  involved  property  in  the  vicinity  of  Harlem,  where  it  appeared 
in  evidence  that  the  side  streets  and  the  avenues  have  practically  been 
brought  into  existence  and  peopled  since  the  building  and  operation  of  the 
elevated  i-o.nl.  In  the  Becker  Case,  it  appeared  that,  although  certain  of 
the  side  streets  were  not  all  built  upon  when  the  road  was  erected  and  put 
in  operation,  yet  it  did  appear  that  the  locality  where  the  property  In  ques- 
tion was  situated  was  fairly  built  up  before  the  road  was  operated. 

The  court  did  not  hold,  in  the  Bohm  Case,  that  evidence  as  to  the  greater 
proportion  of  increase  in  the  value  of  lots  in  the  side  streets,  or  in  avenues 
iwrallel  with  .the  one  which  had  the  elevated  road  in  it,  but  which  were 
themselves  without  such  a  structure,  could  not  be  use<l  in  the  course  of  an 
attempt  to  show  that  property  along  the  line  of  the  structure  had  not  in- 
creased in  value  as  much  as  it  would  have  done  but  for  the  presence  of  the 
elevated  road.  But  it  held  that  an  owner  has  no  ground  of  complaint 
because  the  road  has  not  increased  the  value  of  his  property  as  much  in 
proportion  as  it  did  that  of  some  one  else;  that,  in  order  to  prove  damages, 
he  was  compelled  to  show  that  his  property  had  either  decreased  in  value 
by  reason  of  the  road,  or  else  that  its  value  had  not  increased  as  it  would 
have  done  but  for  the  road.  The  court  was  then  deciding  in  regard  to  the 
correctness  of  the  rule  of  damages  followed  by  the  trial  court.  There  was 
no  intention  in  what  it  said  to  hold  evidence  of  value  in  the  side  streets  to 
be  inadmissible  or  to  deprive  the  court  of  the  right  to  draw  the  inference 
from  it,  together  with  other  evidence  in  the  case,  that  the  property  of  the 
owner  had,  as  a  fact,  been  damaged  by  being  deprived  of  a  greater  increase 
in  value  by  reason  of  the  building  of  such  a  structure.  See  Becker  r.  Met. 
E.  R'y  Co.,  ante. 

The  owner's  land  must  receive  some  injury,  caused  by  the  taking  of  the 
easements  and  the  erection  and  operation  of  the  road,  in  order  to  permit  a 
judgment  in  his  favor.  If  the  land  has  been  depreciated  in  value  from  what 
it  originally  was  before  the  taking,  this  fact  is  evidence  of  the  damage.  If 
it  has  not  increased  In  value  to  the  same  extent  that  it  would  have  done 
but  for  the  erection  and  operation  of  the  road,  this  is  a  fact  which  shows 
damage.  Id.  The  mere  fact  that  the  appreciation  of  the  land  in  the  avenue 
has  not  been  as  great  in  proportion  as  in  the  side  streets,  is  not  suffictont  to 
show  any  damage  to  the  land  in  the  avenue.  The  increase  in  value  in  both 
localities  may  have  been  produced  by  the  road.  In  such  event,  the  failure 
of  the  company  to  enhance  the  abutter's  land  in  value  as  much  as  land  in 
th  ^  side  streets  does  not  show  any  i1  inaie  to  his  land.  Id.  The  company 
should  have  the  full  application  of  the  rale  that  what  has  been  termed 
** general''  as  well  as  special  benefits  to  the  property  shall  be  taken  into 


518  MOORE  V.  N.  Y.  ELEV.  RY  CO. 

Note  on  '*  Remedy  of  Abutting  O^i^ner  against  Elevated  Railways. '' 

consideration  in  deciding  the  fact  whether  or  not  the  owner  has  been  injured 
by  the  road.    Id. 

The  past  damages,  which  the  owner  is  entitled  to  recover,  are  measurable 
by  the  amount  in  which  the  rental  or  usable  value  of  Ills  premises  has  been 
diminished  by  the  construction,  maintenance  and  operation  of  the  railway. 
Woolsey  u.  N.  Y.  E.  R.  R.  Co.,  134  N.  Y.  323;  Lawrence  Case,  ante ;  Tall- 
man  Case,  ante.  In  the  case  last  cited,  the  plainti£f  was  seeking  to  recover 
damages  in  excess  of  the  impairment  of  the  actual  rental  value  of  his 
premises  by  recourse  to  the  possible  or  imaginary  rental  value  in  case  he 
had  built  houses  upon  them  at  a  supposable  cost,  and  had  rented  them  at  a 
supposable  rent.  The  court  held  that  he  must  rely  upon  the  actual  rental 
or  usable  value.  He  could  take  his  choice  between  the  rental  or  usable 
value  as  his  premises  actually  were,  whichever  was  most  profitable  to  him. 
The  company  cannot  take  its  choice  between  the  actual  rental  or  usable 
value  of  the  premises  as  they  are  actually  used.  Woolsey  n.  N.  Y.  E.  R. 
R.  Co.,  ante.  It  is  a  wrong-doer  and  must  pay  full  compensation  for  the 
wrong  done.  If  the  abutter^ s  lot  is  vacant,  neither  used  ^or  rented,  but 
is  rentable,  and  the  company  seizes  and  holds  it  for  six  years  without  the 
owner^s  consent,  it  will  clearly  be  liable  for  its  rental  value.  Id.  If  it 
wrongfully  seizes  and  appropriates,  for  six  years  before  making  compen- 
sation, its  easements  of  light,  air  and  access,  and  thus  impairs  its  rental 
value,  the  difiference  in  the  cases  is  in  degree  but  not  in  kind.  •  The 
company  is  still  liable,  irrespective  of  the  fact  that  the  owner  has  not 
sought  to  put  the  lot  to  any  use.    Id. 

The  Lawrence  Case,  above  cited,  is  authority  to  the  effect  that  extra 
rent  derived  by  the  owner  from  tenants  who  put  his  building  to  improper 
uses,  though  practically  compensating  him  for  the  impairment,  by  the 
wrongful  acts  of  the  company,  of  the  rental  value  of  his  premises,  did  not 
inure  to  its  relief.  It  is  none  of  the  company^ s  concern  whether  the  owner 
realizes  from  his  premises  the  rent  the  market  affords  him,  or  foregoes  it 
for  the  sake  of  a  special  business  which  he  may  choose  to  manage,  how- 
ever small  or  unprofitable.  In  Green  r.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  12 
Abb.  N.  C.  124,  it  was  held  that  the  impairment  of  the  rental  value  may  be 
determined  with  reference  to  the  uses  to  which  the  premises  could  have 
been  put  in  the  condition  in  which  they  were. 

Where  an  elevated  railroad  has  been  constructed  in  the  public  street  and 
has  created  an  unauthorized  and  illegal  burden  thereon,  as  against  an 
abutting  owner,  the  damages  recoverable  by  such  owner  include  whatever 
of  injury  or  inconvenience  results  from  the  structure  itself  or  are  incidental 
to  its  use.  Ode  v.  Man.  R'y  Co.,  5<>  Hun,  199.  Proof  of  every  kind  of 
damage,  which  results  to  the  abutting  owner  from  the  operation  and 
management  of  the  road,  is  admissible.  Id.  The  true  construction  of  the 
case  of  Drucker  r.  Man.  R'y  Co.,  ante^  authorizes  an  allowance  for  all  the 
evils  which  result  to  the  abutting  owner  from  the  maintenance  and  oper- 
ation of  the  railroad.  It  is  the  aggregation  of  the  discomforts  suffered  by 
him  for  which  com{)ensation  may  be  granted. 

The  easements  of  an  abutting  owner  are  not  confined  to  the  portion  of 
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the  street  directly  in  front  of  his  premises.  Kearney  v.  Met.  £.  R'y  Co., 
S9  Supr.  563.  For  this  reason,  evidence  is  admissible  to  show  that  his  light 
was  cut  o£F  by  shadows  cast  by  the  company^  s  station,  which  was  twenty- 
five  feet  distant  therefrom.    Id. 

The  owner  is  entitled  to  the  use  of  his  property  for  any  purpose  to  which 
it  might  be  devoted,  and  for  which  he  is  able  to  rent  it.  Scott  r.  Man.  R'y 
Co.,  42  St.  Rep.  697.  The  fact  that  he  may  be  obliged  to  rent  it  for  a  pur- 
pose in  which  artificial  light  can  be  used  to  better  advantage,  does  not 
prevent  him  from  recovering  what  he  may  have  received  if  he  had  been  able 
to  rent  the  premises  with  the  advantages  of  natural  light.  Id.  The  pur- 
poses for  which  the  premises  may  have  been  occupied,  and  not  only  those 
for  which  they  are  actually  occupied,  may  be  considered  in  estimating  the 
damages.    Id. 

The  adjacent  owner  of  property  fronting  upon  a  street,  who  has  no  title 
to  the  land  appropriated  to  the  street,  has  no  right  of  action  against  a  rail- 
way company  whose  road  has  been  legally  authorized  and  operated  over  the 
surface  of  the  street  itself.  Fobes  v.  Rome,  W.  &  O.  R.  R.  Co.,  ante. 
Where  such  owner  has  no  title  to  the  land  over  which  the  railway  is  con- 
structed, he  can  recover  no  damages  for  the  effect  produced  upon  the  light 
or  air,  in  the  operation  of  the  trains  passing  along  the  railway  structure  on 
the  surface  of  the  street  or  for  its  contamination  by  means  of  the  smoke, 
cinders  or  gases  discharged  by  the  locomotive.  Id.  In  Matter  of  X.  Y. 
E.  R.  R.  Co.,  36  Hun,  427,  it  was  held  that,  inasmuch  as  a  railway 
through  a  public  street  was  a  lawful  structure  when  it  was  constructed, 
maintained  and  operated  under  legal  authority,  the  owner  of  adjacent  prem- 
ises, having  no  title  whatever  to  the  land  in  the  street,  could  recover  no 
compensation  for  the  incidental  injury  occasioned  to  his  premises  by  that 
use  of  the  street.  This  was  considered  to  be  the  effect  of  the  decision  of 
the  court  of  appeals  in  the  Story  Case^and  of  the  other  decisions  made  l)y 
that  and  other  tribunals  concerning  the  maintenance  and  operation  of 
steam  railways  upon  the  surface  of  public  streets. 

The  railroad  corporation  is  liable  for  the  operation  of  its  train  and  the 
^consequences  flowing  therefrom  in  respect  to  the  manufacture  and  dis- 
tribution in  the  air  of  gas,  smoke,  steam,  dust,  cinders,  ashes  and  other 
imwholesome  and  deleterious  substances  from  its  locomotives  and  trains. 
Lahr  r.  Met.  E.  R^y.  Co.,  ante. 

Smoke  and  gases,  ashes  and  cinders  affect  and  impair  the  easement  of 
air.  The  structure  itself  and  the  passage  of  cars  lessen  the  easement  of 
light.  The  drippings  of  oil  and  water,  and  possibly  the  frequent  colmnns, 
interfere  with  convenience  of  access.  Drucker  v.  Man.  R'y  Co.,  ante. 
These  are  elements  of  damage,  even  though  the  necessary  concomitants  of 
the  construction  and  operation  of  the  road,  and  not  the  product  of- negli- 
gence. They  abridge  the  land  owner's  easement,  and  to  that  extent,  at 
least,  are  subject  for  redress  in  an  action  for  damages.    Id. 

In  acquiring  the  right  to  maintain  their  structure  in  the  street,  the  ele- 
vated railway  companies  are  not  bound  to  make  compensation  for  the  in- 
cidental injuries  produced  by  the  mere  running  of  the  trains  upon  their 
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railway,  and  compensation  for  the  future  discharge  of  smoke,  cinders  and 
noxious  gases  cannot  be  included  as  items  for  compensation  to  be  made 
for  the  obstruction  of  light  and  air,  though  past  damages  sustained  on  ac- 
count thereof  may  be  recovered.    Sperb  r.  Met  E.  R'y  Co.,  61  Hun,  539. 

In  fixing  the  fee  damage  caused  by  the  erection  and  maintenance  of  an 
elevated  road,  the  court  may  consider  the  future  passage  of  trains  and  the 
incidental  injuries  thereby  occasioned  to  the  owner's  easements,  such  as 
dust,  cinders,  steam,  smoke  or  odors.  Jordan  v.  Met.  £.  R*y  Co.,  44  St. 
Rep.  828. 

The  noise  created  by  the  company's  trains  may  be  considered  as  an  ele- 
ment of  damage.  Kane  v.  N.  Y.  E.  R.  R.  Co.,  ante.  If  the  company  has 
the  lawful  right  to  operate  its  trains  in  the  street,  such  inconvenience  as 
may  result  to  the  owner  in  the  enjoyment  of  his  proi)eriy  from  the  ordinary 
and  usual  operation  of  the  road  will  not,  in  the  absence  of  negligence  on 
its  part,  furnish  a  ground  of  action.  Id.  But,  in  the  Lahr  Case,  ante^  it 
was  held  that  as  to  abutting  owners  having  easements  in  the  street  through 
which  the  road  was  constructed,  whose  rights  had  not  been  acquired  by 
condemnation,  the  company  was  a  trespasser.  Upon  general  princlplefl, 
therefore,  it  would  seem  that  any  consequential  injury  to  the  owner's  prop- 
erty from  the  acts  of  the  company  while  engaged  in  the  unauthorized  oc- 
cupation and  use  of  the  street,  is  proper  to  be  considered  by  the  jury.  It 
was  stated,  in  the  Lahr  Case,  antey  that  no  partial  justification  of  the 
damage,  infiict^  by  an  unlawful  structure  and  its  unlawful  use,  can  be 
predicated  upon  the  circumstances  that,  under  other  conditions  and  through 
a  lawful  exercise  of  authority,  some  of  the  consequences  complained  of 
might  have  been  produced  without  rendering  their  perpetrator  liable  for 
damages. 

In  Ireland  r.  Met.  E.  R'y  Co.,  52  Supr.  460,  it  was  held  that  damages 
may  be  awarded  as  compensation  for  injuries  to  an  easement  caused  by 
the  noise  resulting  from  the  operation  of  the  road.  See  Taylor  v.  Same, 
55  Id.  555. 

The  theory,  upon  which  an  action  at  law  may  be  supported  by  an  abut- 
ting owner  against  the  company,  is  that  it  is  in  such  sense  a  trespasser  or 
wrong-doer  as  to  be  liable  to  such  owner  for  all  the  injuries  resulting  prox- 
imately from  the  wrongful  acts  of  maintaining  and  operating  its  elevated 
road.  Moore  t.  N.  Y.  E.  R.  R.  Co.,  130  N.  Y.  523;  Lahr  u.  R'y  Co.,  ante; 
Drucker  r.  R'y  Co.,  ante ;  Kane  v»  R.  R.  Co.,  ante.  While  such  relation 
of  trespasser  continues,  the  company  is  liable  to  the  abutting  owner  for  the 
damages  occasioned  to  him  by  the  noise  of  operating  the  road.  Moore  v. 
K.  Y.  E.  R.  R.  Co.,  ante;  Kane  v.  R.  R.  Co.,  ante;  Amer.  Bank  Note  Co. 
r.  N.  Y.  E.  R.  R.  Co.,  129  N.  Y.  252. 

This  liability  of  the  company  is  not  that  for  which  the  remedy  is  by  action 
in  the  nature  of  that  formally  known  as  trespass  ^teare  clausum^  but  rather 
of  the  nature  of  that  known  at  common  law  as  an  action  on  Uie  case.  Id. ; 
Kernochan  r.  N".  Y.  E.  R.  R.  Co.,  ante.  The  continued  invasion  of  the 
privacy  of  the  occupant  of  the  building  very  likely  will  have  the  effect  to 
reduce  the  rental  value  of  it  for  some  purposes.    Moore  v.  N.  Y.  £.  R.  B. 
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Co.,  ante.  The  exposure  of  the  rooms  and  the  occupants  within  them  to 
the  observation  of  persons  at  all  times  of  the  day  will  be  detrimental  to 
them  as  dwelling  places.  While  it  is  true  that  the  observation  taken  by 
the  patrons  and  employes  of  the  company  is  not  its  act,  it  has  furnished 
the  means  and  opportunity  for  those  persons  to  invade  the  privacy  of  the 
rooms  by  looking  into  them  through  the  windows,  and  it  is  by  its  invitation 
and  procurement  for  the  purpose  of  its  business  that  people  are  at  the 
station  and  on  its  platforms.  Id.  The  company  is  responsible  for  the  con- 
sequences of  the  loss  of  privacy  thus  occasioned,  so  far  as  it  depreciates  the 
rental  value  of  the  rooms  in  the  building.  These  consequences  to  the 
rooms  are  the  rational  result  of  the  maintenance  of  the  road  and  the  station, 
and  are  reasonably  attributable  to  that  cause.    Id. 

Evidence  of  the  annoyance  to  which  the  owner  of  abutting  premises  suf- 
fered from  interference  with  his  privacy  in  the  occupancy  of  his  premises, 
and  from  noise  occasioned  by  the  operation  of  the  railroad,  and  also  show- 
ing tliat  the  road  and  the  structures  connnected  therewith  intercepted  the 
view  of  his  premises  by  persons  passing  on  the  other  side  of  the  avenue,  is 
competent  as  bearing  upon  the  rental  value.  Messenger  v.  Han.  R*y  Co., 
ante.  As  the  structure  is  an  illegal  one,  the  owner  is  entitled  to  recover  for 
all  the  damages  of  every  kind  caused  to  him  while  it  is  illegally  maintained 
and  operated.  Such  Is  the  effect  of  the  decisions  in  Kane  v.  E.  R*y  Co., 
ante  ;  American  Bank  Note  Co.  v.  Same,  ante.  Such  evidence  is  not  com- 
petent in  relation  to  the  fee  damage.  In  estimating  this,  evidence  must  be 
confined  to  what  the  company  is  authorized  to  take,  or  interfere  with,  to 
wit:  the  easements  of  light,  air  and  access.  Messenger  v.  Man.  R'y  Co., 
ante. 

In  Kane  v.  E.  R*y  Co.,  ante^  the  court  held  that,  in  an  action  at  law  for 
the  wrong  done  abutting  owners,  in  which  past  damages  only  were  sought, 
the  elevated  roads  were  liable  for  the  noise  of  their  trains  upon  the  ground 
that  they  were  trespassers;  but  that  this  item  should  not  be  allowed  in  an 
equity  action,  where  compensation  is  to  be  given  for  the  easements  inter- 
fered with  or  taken. 

It  is  an  unquestionable  proposition  that  noise  is  not  an  element  of  fee 
damage.  Grolden  v.  Met.  £.  R*y  Co.,  48  St.  Rep.  725.  It  is  an  element  of 
past  damages.  Id. ;  Kane  t>.  El.  R*y  Co.,  ante  ;  Messenger  v.  Same,  ante  ; 
Moore  v.  Same,  130  N.  Y.  523;  Mitchell  v.  Same,  ante. 

The  court  may  take  into  consideration  the  incidental  annoyances  from 
the  running  of  trains  in  the  future.  Sloane  v.  N.  Y.  E.  R.  R.  Co.,  63  Hun, 
300.  These  all  relate  to  the  effect  upon  the  light,  air  and  access  to  the 
premises,  smoke,  dust,  cinders  and  the  like.  They  are  elements  which  the 
court  is  justified  in  taking  into  consideration,  and  have  been  recognized  as 
proper  in  numerous  cascis  which  have  been  heretofore  decided.     Id. 

In  ascertaining  the  simis  which  an  elevated  railroad  company  must  pay 
an  owner  of  abutting  property  for  his  easements  taken,  in  order  to  avoid 
an  injunction  restraining  the  operation  of  the  road,  future  injuries  from 
the  running  of  trains,  such  as  smoke  and  gases  from  the  engine,  may  be 
considered.    Smith  v.  N.  Y.  E.  R.  R.  Co.,  44  St.  Rep.  875.    It  is  also 
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proper  to  admit  evidence  of  the  smoke  and  stench  emitted  by  the  engines, 
which  compelled  the  tenant  to  keep  the  windows  closed.  Id. ;  Peyser  v. 
Met.  £.  R'y  Co.,  13  Daly,  122.  If  the  air  from  the  street  which  the  win- 
dows were  intended  to  admit  was  not  to  be  obtained  except  accompanied 
by  the  smell  and  smoke  to  an  unbearable  extent,  there  is  as  much  a  depri- 
vation of  the  air  as  though  a  palpable  barrier  had  been  erected  outside  the 
window.  Id.  In  the  case  last  cited,  it  was  held  that  all  the  evidence  as 
to  the  darkening  of  the  windows  by  the  passage  of  trains  and  the  emission 
of  smoke  and  steam  was  properly  admitted.  The  elevated  structure  was 
built  to  permit  the  passage  of  these  trains,  and  to  attempt  to  distinguish 
between  the  obstruction  of  light  occasioned  by  the  structure  exclusively  is 
not  to  be  justified  on  principle.  The  use  of  the  street  by  the  locomotive 
trains  is  not  a  public  use,  except  in  connection  with  the  elevated  structure, 
and  the  two  constitute  in  effect  one  obstruction.    Id. 

In  an  action  against  an  elevated  road  for  an  injunction  and  damages, 
where  the  court  finds  as  facts  that  the  fee  and  rental  values  of  the  premises 
are  greater  now  than  at  any  time  prior  to  the  building  of  the  road,  but  does 
not  find  that  this  increase  was  due  to  other  causes  than  the  road,  or  that  it 
would  have  been  greater  but  for  the  presence  of  the  road,  the  owner  is  not 
entitled  to  an  allowance  of  damages  nor  to  an  injunction.  Mattlage  v. 
N.  Y.  £.  R.  R.  Co.,  48  St.  Rep.  683.  The  measure  of  compensation  for  the 
wrongful  invasion  and  appropriation  of  private  property  in  the  streets  by 
elevated  railroad  companies  is  this  :  For  property  actually  taken  by  the 
companies,  they  must  pay  the  full  market  value  without  allowance  or  de- 
duction on  account  of  benefits.  As  to  property  not  taken  but  injuriously 
affected,  they  must  make  good  the  depreciation  caused  by  such  wrongful 
invasion  and  appropriation.  Id. ;  Bohm  r.  Met.  E.  R'y  Co.,  ante.  As  to 
the  latter  element  of  compensation,  if  the  value  of  such  property  is  not 
diminished  by  the  presence  and  operation  of  the  road,  no  injury  has  been 
sustained  and  no  indemnity  is  due.  Id.  For  the  mere  taking  of  an  abutter*  s 
easements  in  the  street,  he  is  entitled  only  to  nominal  damages.  Id.; 
Newman  v.  Met.  E.  R'y  Co.,  ante. 

In  an  action  to  recover  damages  caused  by  the  maintenance  of  an  ele- 
vated railway  station  opposite  premises,  it  is  error  to  allow  the  jury  to 
award  damages  both  for  rental  value  and  Increased  consumption  of  gas. 
Mattlage  i?.  N.  Y.  E,  R.  R.  Co.,  ante.  Such  award,  in  effect,  allows  double 
compensation  for  a  single  injury,  where  the  loss  of  rental  value  is  based 
principally  upon  loss  of  light. 

In  Mattlage  v.  N.  Y.  E.  R.  R.  Co.,  ante,  it  was  held  that  counsel  fees 
and  other  expenses  in  conducting  the  suit,  not  included  in  the  taxed  costs, 
cannot  be  taken  into  consideration  in  assessing  damages. 

In  an  action  to  restrain  the  operation  of  an  elevated  railroad  and  for 
damages,  testimony  as  to  the  general  course  of  rents  in  the  Immediate 
vicinity  of  the  owner's  property  since  the  building  of  the  road  is  admissible. 
Sherwood  v.  Met.  E.  R'y  Co.,  58  Ilun,  611. 

Property  owners  have  a  perfect  right,  whether  their  adventures  are  suc- 
cessful or  unsuccessful,  to  recover  the  actual  damages  sustained  during  their 
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ownership,  by  reason  of  tlie  past  diminution  of  the  rental  values  of  their 
property.  Id.  They  are  also  entitled  to  just  compensation  for  so  much  of 
their  easements  as  have  been  appropriated  by  the  company  to  the  use  of  its 
railroad.  Id.  That  a  property  owner,  who  has  made  a  good  bargain  in 
real  estate  on  the  line  of  the  company's  continuous  trespasses,  should  not 
complain  of  its  wrongful  acts  nor  seek  compensation  for  property  embraced 
within  his  deed  which  it,  as  a  wrong-doer,  lias  appropriated  to  the  use  of  its 
raiht>ad,  is  a  novel  doctrine.  Id.  It  is  certainly  one  for  which  no  support 
can  be  found  in  the  law  of  real  estate,  nor  in  the  moral  law.    Id. 

In  an  action  against  an  elevated  railroad,  it  is  not  error  to  allow  damages 
for  injury  to  rental  value  accruing  after  the  owners  had  leased  the  prop- 
erty.   Mulford  V.  Met.  £.  R'y  Co.,  36  St.  Rep.  51. 

Damages  for  loss  sustained  through  the  inability  oi  the  abutting  owner 
to  rent  his  property  from  time  to  time,  while  the  work  is  going  on  and  after 
the  completion  of  the  road,  where  such  loss  can  be  traced  to  the  operations 
of  the  company,  may  be  awarded.  Williams  v.  Brooklyn  £.  R.  R.  Co.,  126 
N.  Y.  96.  The  proof  to  sustain  such  a  claim  cannot,  from  the  nature  of 
the  case,  be  very  definite  and  satisfactory.  But,  where  there  is  evidence 
on  the  subject,  the  matter  cannot  be  taken  from  the  jury.    Id. 

In  an  action  against  an  elevated  railroad,  past  damages  maybe  recovered 
by  the  owner  of  premises,  though  they  have  been  in  the  possession  of  ten- 
ants for  several  years  prior  to  the  commencement  of  the  action.  Fitzpat- 
rick  r.  N.  Y.  E.  R.  R.  Co.,  62  Hun,  631;  Nooney  r.  Same,  Id.  622.  In  such 
action,  damages  down  to  the  time  of  the  trial  may  be  recovered.    Id. 

The  owner  of  the  premises  may  recover,  in  an  action  against  an  elevated 
railroad,  for  injuries  inflicted  during  the  period  while  they  were  leased. 
Mortimer  v.  Met.  E.  R'y  Co.,  63  Hun,  629. 

All  that  was  decided  in  the  case  of  Hine  v.  N.  Y.  E.  R.  R.  Co.,  ante,  was 
that  an  action  against  an  elevated  railroad  to  recover  damages  for  trespass 
committed  by  it  to  easements  may  be  maintained  by  an  owner  of  leased 
premises  where,  because  of  such  trespass,  he  can  procure  from  his  lessee 
only  a  less  rent  than  that  which  he  would  have  received  had  the  trespass 
not  existed. 

Damages  for  injury  to  the  use  of  premises  during  the  unexpired  term  of 
leases,  covering  the  entire  property,  made  at  a  fixed  rental,  before  the 
plaintiff  acquired  title  thereto,  may  be  awarded.  Barrett  v.  Man.  R'y  Co., 
63  Hun,  680.  The  doctrine  that  a  continuous  trespasser  is  liable  to  the 
owner  for  fee  damages,  though  such  owner  may  have  purchased  the  prop- 
erty at  a  lower  price  because  of  the  existence  of  the  trespass,  applies  to  a 
case  where  the  owner  has  purchased  the  property  encumbered  by  a  lease, 
at  a  low  rental,  though  he  may  have  paid  a  lower  price  for  the  property 
than  he  otherwise  would  because  of  the  existence  of  such  lease.    Id. 

Though,  after  the  road  is  established  in  front  of  the  premises,  there  is  no 
diminution  of  the  rental  value,  but,  on  the  contrary,  a  steady  increase  of  it, 
it  does  not  follow  that  the  lessening  of  the  air  and  light  and  of  the  conven- 
ience of  access  had  not  a  hurtful  effect  upon  the  rental  value.  Herold  v. 
Met.  E.  R*y  Co.,  59  Supr.  564.    The  rents  received  may  have  been  greater 
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if  the  air  was  free  and  purer,  the  light  brighter  and  the  access  unobstructed. 
Such  a  case  may  make  it  difficult,  but  not  impossible,  for  the  owner  to 
prove  damages.    Id. 

In  Werfelmen  v.  Man.  R*y  Co.,  ante^  it  was  held  that  it  was  no«  error  to 
allow  a  recovery  for  a  loss  of  rental  value  during  the  term  of  a  lease  un- 
expired when  plaintiff  purchased,  where  such  lease  was  made  after  the 
building  of  the  road. 

In  an  action  for  damages  by  physicians,  who  were  tenants  of  certain 
houses  as  private  residences  and  homes  for  keeping  and  treating  tlieir 
patients,  against  the  defendant  for  constructing  and  operating  an  elevated 
railway  in  the  street  abutting  plaintilTs  premises  it  was  held,  in  Taylor  r. 
Met.  E.  R'y  Co.,  50  Supr.  311,  that  the  defendant  was  liable  only  for  the 
value  of  the  private  property  actually  taken  and  the  diminution  in  value  of 
property  directly  affected  by  the  taking  of  a  part  thereof;  also,  that  the 
measure  of  damages  was  the  diminution  by  such  taking  of  the  rental  value 
of  the  whole  of  the  premises,  and  that,  in  any  aspect  of  the  case,  damages 
for  loss  of  business  were  too  remote. 

Damag('s  to  the  inheritance  may  be  awarded  for  the  continuous  tres- 
passes committed  during  the  term  of  a  lease.  Conkling  v.  Man.  K'y  Co., 
58  Hun,  611.  Otherwise  the  company  may  escape  altogether,  for  the 
tenant  cannot  recover  anything,  where  he  rented  the  premises  with  the  in- 
vaded easements  just  as  they  stood.  The  damages,  namely,  the  di£ference 
in  rental  value  free  from  the  trespass  and  subject  to  it,  is  the  same  whether 
the  premises  were  rented  or  not,  and  even  though  they  were  occupied  by 
the  owner.     Id. 

The  owner  cannot  enlmnce  the  damages  on  the  ground  that  the  rental 
value  of  the  house,  as  a  house  of  prostitution,  has  been  depreciated  by  the 
construction  of  the  railway,  and  an  award,  based  upon  that  consideration, 
cannot  be  sustained.  Lawrence  v.  Met.  E.  R'y  Co.,  ante.  In  the  case 
last  cited,  an  action  was  brought  to  recover,  among  other  tilings,  damages 
to  an  abutter's  premises  alleged  to  have  been  caused  by  the  construction 
and  maintenance  of  an  elevated  railroad  in  the  street  in  front  of  them. 
Proof  was  given  that  the  rental  value  of  the  premises  had  depreciated 
because  of  the  road.  Evidence  was  also  given  tending  to  show  that,  before 
its  construction,  the  house  on  the  premises  had  been  rented  by  the  owner' a 
agent  to  persons  who  had  used  it  as  a  house  of  prostitution.  There  was 
some  evidence  tending  to  show  that  the  agent  had  notice  that  in  some  cases 
the  house  was  so  used,  and  that  he  renewed  leases  after  such  notice.  But 
there  was  no  evidence  that  he  in  any  way  affirmatively  aided,  abetted  or 
countenanced  such  use,  or  that  the  rent  was  fixed  with  reference  thereto. 
Counsel  for  the  company  requested  the  court  to  find  that  the  purpose  for 
which  the  house  was  used  was  known  to  the  agent,  and  that  for  such  pur- 
pose the  company's  acts  had  caused  no  diminution  in  the  rental  value. 
These  requests  were  refused  as  irrelevant.  And  it  was  held  that  such 
refusal  was  no  error;  that  the  particular  use  of  the  house  had  nothing  to 
do  with  the  injury  suffered  by  the  owner,  but  was  wholly  independent  of  it. 
The  occupation  of  the  house,  as  a  house  of  prostitution,  was  no  Juatificatloii 
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of  the  injury  of  which  the  owner  complained.  The  owner  was  not  seeking 
to  enforce  any  claim  fomided  upon  such  occupation.     Id. 

Though,  at  the  time  of  the  action,  there  is  no  station  in  front  of  the 
abutting  owner*  s  premises,  but  there  is  nothing  to  prevent  the  company 
from  erecting  one  there  if  it  shall  become  convenient  for  them  to  do  so,  the 
likelihood  of  such  erection  being  made  at  some  time  in  the  future,  is  one 
of  the  elements  to  be  taken  into  account  in  ascertaining  the  future  damages, 
accompanying  the  use  by  the  company  of  its  railway.  Stirn  r.  Met.  £. 
R'y  Co.,  51  Hun,  640. 

It  is  not  an  inevitable  inference  of  fact  that  an  increase  in  the  number  of 
passengers  on  a  street  involves  a  necessary  enhancement  of  vahie  in  all 
property  on  such  street.  Betjeman  v,  N.  Y.  E.  R.  R.  Co.,  48  St.  Rep.  721. 
Whether  that  is  the  result,  depends  upon  the  peculiar  situation,  character 
and  uses  of  the  property,  and  a  diversity  of  other  circumstances.    Id. 

Where  the  premises  consist  of  two  buildings,  which  front  on  two  parallel 
streets,  it  is  not  error  to  refuse  to  find  that  the  portion  facing  on  the  other 
street  was  a  separate  building  with  no  appurtenant  easements  on  the  street 
occupied  by  the  railroad,  where  it  is  not  shown  that  between  them  there 
was  any  separating  walls  so  solid  and  without  openings  as  to  cut  off  from 
either  one  the  advantages  of  light  and  air  from  the  other  street.  Bischoff 
tj.  N.  T.  E.  R.  R.  Co.,  46  St.  Rep.  863. 

Where  the  complaint  in  an  action  against  an  elevated  railroad  by  the 
owner  of  several  lots  alleges  injury  to  the  property  of  the  whole  and  prays 
an  injunction  for  its  protection  as  an  entire  and  indivisible  unit,  and  it  is 
found  that  the  fee  value  of  all  the  lots  is  greater  with  the  railroad  than 
without  it,  and  that  the  enjoining  of  the  road  in  front  of  any  one  of  them 
and  the  removal  thereof  would  cause  its  removal  from  the  front  of  all  and 
be  of  no  pecuniary  benefit  to  the  owner,  it  was  held,  in  Rich  t.  Man.  R*y 
Co.,  46  St.  Rep.  673,  that  an  injunction  should  not  be  granted,  though 
separate  parcels  were  injuriously  affected  by  the  presence  and  operation  of 
the  road.  The  fact,  that,  from  the  wrong  complained  of,  no  substantial  in- 
jury results  to  the  owner,  furnishes  an  insurmountable  bar  to  the  mainten- 
ance of  an  action  in  equity  for  injunctive  relief.  Id.  Shepard  v,  Man.  R'y 
Co.,  117  N".  Y.  442.  Where  the  restraining  of  the  railroad  in  front  of  any  one 
of  the  owner's  premises  will  operate  as  an  injury  to  all  his  property,  this 
fact  furnishes  a  reason  for  refusing  the  injunction.  Id.  A  benefit  to  the 
owner  does  not  give  him  a  title  to  equitable  relief,  nor  will  the  injunctive 
power  of  the  court  be  exerted  to  afflict  him  with  the  loss.    Id. 

A  recovery  for  damage  occasioned  by  an  elevated  road  running  upon  one 
street  is  not  a  bar  to  an  action  to  recover  damages  to  another  portion  of  the 
same  building  caused  by  a  different  railroad  running  upon  another  street, 
though  one  of  the  defendants  Is  the  lessee  of  both  roads.  American  B.  N. 
Co.  r.  Met.  E.  R'y  Co.,  63  Hun,  506. 

Wliere  the  referee  finds  the  damages  to  the  fee  value  of  two  separate  and 
distinct  parcels  of  property,  a  judgment  restraining  the  operation  of  the 
road  in  front  of  one  of  said  parcels,  except  upon  payment  of  a  sum  equal 
to  the  aggregate  damages  to  both,  is  erroneous.    Sperb  v.  Met.  £.  R'y  Co., 
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ante,  Tlie  error  may  be  cured  by  modifying  the  judgment,  in  tliis  respect, 
on  appeal.    Id. 

In  Hooney  v.  N.  Y.  £.  R.  R.  Co.,  80  St.  Rep.  051,  there  were  two  inde- 
pendent and  wholly  unconnected  buildings  on  the  plaintifTs  lot,  one  front- 
ing on  Greenwich  street,  in  which  the  railroad  is  located,  and  the  other 
on  Beach  street,  in  which  the  road  did  not  run.  The  building  on  Beach 
street  fronts  on,  and  is  entered  and  receives  its  light  and  air  from,  tlrnt  street. 
The  trial  court  received  evidence  of,  and  gave  judgment  for,  the  dimin- 
ished rental  value  of  the  Beach  street  building,  and  this  was  held  to  be 
error.  In  this  case,  the  light,  air  and  access  to  the  building  on  Beach 
street  was  in  no  wise  interfered  with  by  the  railroad. 

In  Stevens  in  N.  Y.  £.  R.  R.  Co.,  130  N.  Y.  05,  an  action  was  brought  to 
recover  damages  for  injuries  to  plaintifiTs  premises  caused  by  the  con- 
struction and  maintenance  of  an  elevated  railroad  on  a  street  in  front 
thereof.  The  premises  in  question  extended  from  said  street  to  another 
street  in  the  rear  and  were  covered  by  a  single  brick  building.  It  formerly 
consisted  of  two  lots,  which  had  different  owners.  These  lots  were  con- 
veyed to  one  person  in  1825,  before  defendant's  road  was  authorized  to  be 
built.  Since  then  they  have  been  conveyed  and  occupied  as  one  lot. 
There  was  no  evidence  that  portions  of  the  premises  fronting  on  each 
street  were  occupied  separately.  It  was  held  that  the  plaintiff  was,  as  an 
abutting  owner,  entitled  to  recover  his  damages  for  injuries  to  the  whole 
premises  considered  as  a  single  lot.  While  the  fact  that  they  were  acces- 
sible to  persons,  property,  light  and  air  from  both  streets  was  important 
as  bearing  on  the  extent  of  the  injury,  it  did  not  preclude  the  recovery  of 
any  damages  for  injuries  to  that  portion  on  another  street.  The  company 
is  liable  for  the  damage  done  to  the  property  in  the  condition  in  which  it 
was  when  injured  by  it.  There  is  no  rule  of  law  or  equity  which  entitled 
it  to  have  the  lot  and  building  divided  transversely  by  an  arbitrary  line  or 
by  the  line  of  division  which  existed  prior  to  1825,  so  as  to  limit  its  liabil- 
ity for  damages  to  the  half  of  the  property  abutting  on  the  street,  on  which 
its  road  was  located.    Id. 

In  an  ordinary  action  to  restrain  a  company  from  maintaining  and  oper- 
ating an  elevated  railroad,  it  is  error  to  admit  evidence  tending  to  show 
the  danger  from  fire  to  premises  bordering  on  the  road,  caused  by  its 
negligence.  Mundorf  c.  N.  Y.  E.  R.  R.  Co.,  62  Hun,  465.  It  is  a  familiar 
principle  that,  in  proceedings  of  this  character,  the  damages  which  may 
possibly  result  from  the  negligence  or  unskillful  operation  of  the  road  must 
be  excluded  from  consideration.  Such  damages  may  never  be  sustained, 
and,  if  they  do  occur,  the  party  aggrieved  has  an  independent  remedy 
therefor.  Id.  It  is  only  the  ordinary  damages  or  risks  not  resulting  from 
negligence,  that  can  be  taken  into  consideration  in  estimating  damages  for 
lands  only. 

In  American  B.  N.  Co.  r.  Met.  E.  R'y  Co.,  63  Hun,  506,  the  plaintiiTs 
corporate  business  is  that  of  bank-note  engraving  and  printing.  This 
business  is  one  requiring  good  air  and  Iip:ht,  free  from  dust  and  other  im- 
parities of  a  like  character.    The  plaintiff  gave  evidence  tending  to  show 
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the  value  of  the  machinery  fixed  and  unfixed  which  was  contained  in  the 
jOLTt  of  the  building  covered  by  the  suit  in  question.  It  also  gave  proof  of 
damages  to  the  machinery,  plates,  paper,  processes  and  business  thereof 
arising  from  interference  with  the  light  by  the  erection  of  the  railroad 
structure  and  also  arising  from  the  cinders  coming  from  the  engine  used 
in  operating  the  road.  Judgment  was  given  for  such  damages  to  the 
personal  property.  The  api)ellate  court  held  this  to  be  error.  No  damages 
of  this  class  can  be  recovered  in  an  action,  to  restrain  the  running  of  the 
road  unless  the  company  paid  the  value  of  the  easements  taken.  This 
value  is  to  be  ascertained  by  determining  the  depreciation  of  the  plaintiffs 
premises  caused  by  reason  of  the  erection  and  operation  of  the  road.  Id. 
As  incident  to  such  an  action,  past  damages  in  the  shape  of  diminution  in 
rental  or  usable  value  of  the  premises  occasioned  by  this  continuing  trespass 
have  been  allowed.  But  in  no  case  has  the  court  gone  so  far  as  to  hold 
that  damages  to  personal  property  might  be  recovered  in  an  action  of  this 
description.  Id.  Such  action  is  one  relating  entirely  to  the  realty,  and 
has  no  reference  to  any  question  relating  to  personal  property.  If  any 
damages  have  been  sustained  in  regard  to  the  personal  property  which  the 
abutter  can  recover  against  the  company,  it  must  be  by  an  action  of  a  dif* 
ferent  nature.    Id. 

An  alleged  loss,  sustained  upon  a  sale  of  abutting  property  in  consequence 
of  its  depreciated  condition  by  reason  of  the  existence  of  the  road,  cannot 
be  recovered  in  an  action  for  money  only.  Paret  v.  N.  Y.  E .  R.  R.  Co., 
40  St.  Rep.  20. 

In  an  action  to  restrain  the  operation  of  an  elevated  raUroad  and  for 
damages,  the  owner  cannot  recover  for  depreciation  caused  by  a  freight 
depot  established  in  the  building  next  but  one  to  his  premises,  where  such 
depot  is  not  in  the  street  or  on  property  subject  to  his  easement,  and  there 
is  no  evidence  that  such  use  of  the  building  is  illegal.  Leale  o.  Met.  £.  R^y 
Co.,  ante. 

Where  a  person  purchases  the  premises  several  years  after  the  construc- 
tion of  the  railroad,  he  is  not  entitled  to  any  fee  damage  on  account  of  the 
maintenance  and  operation  of  the  road.  Sterry  v.  N.  T.  E.  R'y  Co.,  ante, 
Pappenhein  o.  Met.  E.  R'y  Co.,  ante, 

A  ftulure  to  institute  condemnation  proceedings  within  the  two  years 
following  the  decision  of  the  Story  case,  along  the  whole  line  of  its  railway 
through  the  city,  was  held,  in  Powers  o.  Man.  R*y  Co.,  120  N.  T.  178,  no# 
to  be  of  Itself  such  a  wanton  and  oppressive  act  as  to  justify  an  award  of 
punitive  damages.    Id. 

Ben^t, — Any  benefit  resulting  from  the  operation  and  existence  of  the 
railway  is  to  be  taken  into  account  in  determining  whether  the  abutting 
property  has  in  truth  suffered  an  injury.  Colm  v.  Met.  E.  R*y  Co.,  49  St. 
Rep.  839. 

In  estimating  the  damages,  if  any,  the  benefits  accruing  to  the  premises 
and  peculiar  thereto,  from  the  maintenance  and  operation  of  the  railway, 
should  be  set  off  against  any  inconveniences  resulting  from  the  said  railway 
to  said  premises.    Nette  v.  N.  Y.  E.  B,  B.  Co.,  49  St.  Rep.  349.    The  prox- 
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imity  of  the  railroad  and  its  station  to  the  premises,  and  the  extensive 
communication  with  the  premises  thereby  afforded  and  facilitated,  in  them- 
selves are  proof  of  benefits.  Id. ;  Drucker  v.  Man.  R'y  Co.,  106  N.  Y.  164; 
Flynn  v,  Taylor,  127  Id.  600.  In  the  latter  case,  the  court  said  that  the 
diversion  of  travel  is  presumed  to  cause  special  damages,  because  diversion 
of  trade  inevitably  follows  diversion  of  travel.  The  converse  of  this  prop- 
osition must  be  true;  namely,  that  increase  of  trade  Inevitably  follows 
increase  of  travel.  Nette  v,  N.  Y.  E.  R.  R.  Co.,  ante.  Benefits  go  in  reduc- 
tion of  damages  and  affect  the  abutter^  right  to  injunctive  relief.  He  is 
entitled  to  such  relief  only  in  the  event  of  substantial  injury.  Id. ;  Gray 
V.  R.  R.  Co.,  ante. 

In  estimating  the  damages,  if  any,  the  benefits  accruing  to  the  premises 
and  peculiar  thereto  from  the  nialntenance  and  operation  of  the  railroad, 
may  be  set  off  against  any  inconvenience  resulting  from  the  railway  to  said 
premises.  Nette  v.  N.  Y.  E.  R.  R.  Co.,  ante;  Messenger  v.  R'y  Co.,  ante; 
Bohm  V,  Same,  ante;  Newman  v,  Ky  Co.,  ante. 

In  the  Bohm  Case,  it  seemed  necessary  for  the  court  of  appeab,  for  the 
first  time,  to  lay  down  a  rule  as  to  damages  in  cases  of  the  taking  of  the 
easement  of  abutting  property  owners,  in  connection  with,  or  as  influenced 
by,  evidence  of  benefit  to  the  abutting  property,  caused  by  the  introduction 
of  this  new  kind  of  railroad  communication.  It  was  held  that,  if  the  evi- 
dence showed  no  injury,  but  only  benefits  to  the  abutting  owners,  in  an 
actual  increase  of  fee  and  rental  values  of  their  property,  it  would  not  be 
permissible  to  conjecture  as  to  results,  nor  just  to  uphold  a  daim  of 
damages  resting  in  pure  theory,  and  not  upon  facts  in  the  case.  The  ease- 
ments, for  an  illegal  taking  of  which  the  abutting  owner  can  claim  com- 
pensation, have  not  any  value  in  and  of  themselves,  separated  from  the 
adjoining  lands,  but  their  value  is  to  be  measured  by  the  injury  which  sudi 
taking  infiicts  upon  the  land  which  is  left  and  to  which  they  were  appurte- 
nant. As  the  damage  is  consequential  in  its  nature,  it  is  deemed  to  follow 
tliat,  if  the  abutting  property  has  been  benefited,  though  deprived  of  the 
easements  in  and  over  the  street,  and  the  owner  is  unable  to  sustain  his 
allegations  of  damage  by  any  proof,  it  would  be  contrary  to  legal  principles 
and  unjust  for  the  court  to  allow  his  demand.  It  was  not  intended,  in  the 
decision  of  the  Bohm  Case,  to  disturb  any  settled  rule  of  law  in  damage 
cases,  but  to  define  and  prescribe  the  application  of  the  rule  in  the  pres- 
ence of  such  a  new  state  of  facts  as  these  cases  are  exhibiting.  Storck  v. 
Met.  £.  R'y  Co.,  ante.  The  value  of  the  easements  taken  must  be  meas- 
ured, not  abstractly  and  in  theoretical  ways,  but  practically,  and  by  the 
effect  which  the  appropriation  of  the  easements  has  upon  the  property  to 
which  they  were  appurtenant.    Id. 

The  abutting  owner  is  entitled  to  all  damages  caused  by  the  alleged  in- 
terference by  the  company  with  his  easements  by  the  maintenance  and 
operation  of  the  railroad  in  the  street,  subject  to  a  deduction  for  any  bene- 
fits which  the  company  may  claim  resulted  to  him  or  to  said  premises 
generally,  in  company  with  other  premises  not  abutting  on  the  street 
through  which  said  road  is  maintained,  as  well  at  to  be  oibet  by  peculiar 
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damages.  Huggins  v.  Man.  R'y  Co.,  48  St.  Rep.  670.  The  benefits  to  the 
abutting  premises,  which  the  company  is  entitled  to  offset  against  the 
damages  which  the  abutter  sustained^  if  any,  by  the  company*  s  illegal  acts, 
are  not  limited  to  such  as  are  shown  by  the  evidence  to  be  special  to  the 
property  abutting  on  the  street  on  which  the  road  is  erected,  but  include 
such  as  are  general  and  shared  in  by  all  other  premises  in  the  neighbor- 
hood not  abutting  on  the  streets  through  which  the  road  runs.    Id. 

It  follows  that,  in  making  an  award  to  a  party  none  of  whose  land  has 
been  taken,  there  will  be  no  compensation  for  property  taken  beyond  a 
nominal  sum,  but  his  right  to  recover  will  rest  chiefly  upon  proof  of  con- 
sequential damages.  Newman  v.  Met.  £.  R.  Co.,  ante.  An  estimate  of 
such  damages  involves  an  inquiry  into  the  effect  of  the  railroad  upon  the 
whole  property,  and  a  consideration  of  all  ita  advantages  and  disadvan- 
tages.   Id. 

If  the  rental  value  of  the  whole  property  is  shown  to  have  been  dimin- 
ished, there  is  injury  for  which  the  owner  is  entitled  to  recover;  but,  if  the 
diminished  rental  value  of  a  part  is  equal  to  or  overcome  by,  the  increased 
rental  value  of  the  other  portion,  there  is  no  injiu-y  and  no  basis  for  a 
recovery  of  substantial  damages  against  the  company.    Id. 

The  increase  of  value  resulting  from  the  growth  of  public  improvements, 
the  construction  of  railroads,  and  improved  means  of  transit  accrue  to  the 
public  benefit  generally,  and  the  general  appreciation  of  projterty,  conse- 
quent upon  such  improvements,  belongs  to  the  property  owner.  Id.  The 
railroad  company  is  not  entitled  to  the  consideration  of  that  element  in 
ascertaining  the  compensation  it  must  pay  to  the  abutting  proprietor.  Id. 
But  the  special  and  peculiar  advantages  which  property  derives  from  the 
construction  and  operation  of  the  road,  and  the  location  of  the  stations,  are 
elements  which  enter  largely  into  the  inquiry  whether  there  is  or  is  not 
injury.  The  jury  must  consider  them  and  give  to  them  due  weight  in 
their  verdict.    Id. 

In  estimating  the  loss  of  rental  value,  benefits  are  not  to  be  deducted  from 
the  damages,  but  to  be  considered  in  ascertaining  whether  there  were  dam- 
ages. Kearney  r.  Met.  E.  R^y  Co.,  50Supr.  o6H;  Newman  o.  Same,  ante.  U 
the  rental  value  of  the  whole  building  is  shown  to  have  been  diminished, 
there  is  injury  for  which  the  owner  is  entitUed  to  recover.  Id.  But,  if  the 
diminished  rental  value  of  one  part  is  equaled  or  overcome  by  the  increased 
rental  value  of  the  other  portion,  there  is  no  injury  and  no  basis  for  a 
recovery  of  substantial  damages  against  the  company.    Id. 

The  existence  of  peculiar  benefit  is  not  to  be  presumed  as  matter  of  law. 
Herold  v.  Met.  E.  R'y  Co.,  69  Supr.  564.  It  is  to  be  proved  as  matter  of 
fact.  A  peculiar  benefit  is  to  be  discriminated  from  a  general  benefit, 
arising  from  general  causes  that  may  enhance  the  value  of  particular  prem- 
ises in  common  with  property  in  general.  Id.  It  is  to  be  shown  by 
witnesses  credible  to  the  tribunal,  and  whose  testimony  is  in  itself  reason- 
able in  consonance  with  probability.  Id.  So,  also  the  amount  of  the 
value  of  the  supposed  benefit  should  be  shown  with  reasonable  certainty 
and  definiteness,  in  order  to  require  the  court  to  find  that  there  waa  • 
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benefit.  Id  A  benefit  to  a  nominal  amount  only  will  not  help  the  com- 
pany in  an  assessment  of  the  damages.    Id. 

In  an  action  against  an  elevated  railroad  for  damages  arising  from  the 
construction  and  operation  of  such  road,  evidence  to  show  that  the  business 
portions  of  the  property  in  question  are  more  valuable  in  consequence  of 
the  existence  of  the  road,  is  admissible.  Doyle  v.  Man.  R*y  Co.,  20  St. 
Rep.  139.  The  court  of  appeals,  in  Dmcker  v,  Man.  £.  R'y  Co.,  ayite,  had 
before  it  the  converse  of  this  proposition.  It  held  that  proof  of  the  general 
deterioration  of  the  neighborhood  for  business  purposes  was  a  proper  factor 
to  be  considered  in  determining  the  damage  to  any  individuaPs  property. 
If  this  principle  is  to  be  applied  against  the  company,  common  fairness  re- 
quires that  it  should  be  given  the  opportunity  to  invoke  the  same  doctrine 
in  its  favor  if  it  can.  If  it  produces  witnesses  who  will  testify  that,  since 
the  building  of  the  road,  business  has  increased,  and  that  the  business  por- 
tions of  the  property  in  question  are  more  valuable  in  consequence  of  the 
existence  of  the  road,  such  evidence  should  be  heard  and  given  the  weight 
to  which  the  court  considers  It  entitled.  Doyle  v.  Man.  R^y  Co.,  ante. 
The  court  or  jury  may  not  believe  such  witnesses;  and,  even  though  their 
testimony  was  accepted  as  true,  the  damage  to  one  portion  may  more  than 
neutralize  any  increase  of  rental  value  in  the  other  parts  of  the  building. 
But  such  fact  is  one  of  the  circumstances  to  be  considered,  and  is  some- 
thing which,  if  the  court  credits  it,  will  bear  materially  upon  the  general 
question  of  the  amount  of  damages  to  the  building.    Id. 

In  Drucker  v.  Man.  R'y  Co.,  ante,  the  court  of  appeals  held  admissible 
evidence  offered  by  the  property  owner  that  trade  and  business  had  faUen 
off  in  the  street  since  the  erection  of  the  railroad,  and  that  property  was 
for  that  reason  diminished  in  value.  If  such  evidence  is  competent  to  sus- 
tain a  recovery,  it  is  difficult  to  see  why  it  is  not  competent  for  the  railroad 
company  to  show  that  the  effect  of  the  road  has  been  to  cause  an  increase 
in  property,  and  hence  an  enhancement  of  the  value  in  abutting  property. 
Newman  v.  Met.  E.  R'y  Co.,  118  N.  Y.  618. 

The  case  of  Matter  of  Brooklyn  E.  R.  R.  Co.  v.  Phillips,  28  St.  Rep.  (127, 
was  an  appeal  by  property  owners  from  an  award  of  nominal  damages,  in 
proceedings  by  an  elevated  railroad  company  to  condemn  an  easement  in  a 
street.  The  court  said:  **  The  inquiry  necessarily  takes  in  the  advantages 
from  the  railroad  when  the  extent  of  the  injury  is  to  be  based  upon  the 
diminution  of  value  by  reason  of  its  construction.  The  basis  of  appraise- 
ment must  then  be  the  difference  between  the  value  of  the  abutting  house 
before  the  construction  of  the  railroad  and  afterwards." 

The  proximity  of  the  railroad  station,  which  may  be  removed  at  any  time, 
should  not  be  considered  as  a  permanent  element  of  benefit.  Sloane  v.  K. 
T.  E.  R.  R.  Co.,  68  Hun,  800.  The  station  maybe  there  to-day,  and  it  may 
be  removed  to-morrow,  leaving  only  the  damages  of  the  structure  without 
the  advantageous  proximity  of  the  station.  The  railroad  company  is  under 
no  obligation  to  maintain  a  station  in  the  position  in  which  it  is  placed.  Id. 

In  such  an  action,  it  is  error  to  exclude  evidence  of  benefit  resulting  from 
the  operation  of  the  road.    Sillcocks  v.  N.  Y.  E.  R.  R.  Co.,  46  St.  Rep.  671; 
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Purdy  r.  Man.  E.  R'y  Co.,  36  St.  Rep.  48  ;  McGay  r.  Met.  E.  R'y  Co.,  40 
Id.  668;  Welsh  v.  K  Y.  E.  R.  R.  Co.,  36  Id.  86;  Gray  t?.  Man.  R'y  Co., 
ante. 

As  to  land  taken  by  the  company,  the  full  market  yalue  must  be  paid 
without  deduction  for  benefits.  Odell  v,  N.  Y.  E.  R.  R.  Co.,  130  N.  Y. 
690;  Bohm  r.  Met.  E.  R'y  Co.,  ante;  Newman  v.  R.  R.  Co.,  ante.  But  as 
to  the  effect  of  the  road  upon  lands  not  taken,  its  advantages  and  disad- 
vantages, benefits  and  injuries  must  be  considered,  and  if  the  benefits  equal 
or  exceed  the  injuries,  no  damages  can  be  awarded.    Id. 

Belief, — ^When  a  company  begins  to  construct  its  railway  in  front  of  an 
abutting  owner's  lot,  he  can  commence  an  action  in  equity  against  it  and 
restrain  it,  until  it  has  made  compensation  to  him  for  the  rights  and  ease- 
ments which  it  took  from  him,  or  until  it  has  acquired  them  by  condenma- 
tion  proceedings.  Tallman  d.  Met.  E.  R'y  Co.,  ante  ;  Story  r.  N.  Y.  E.  R. 
R.  Co.,  ante.  In  this  way  he  will,  at  least  in  the  theory  of  the  law,  be  in- 
demnified for  all  the  damage  he  will  suffer  by  reason  of  the  construction  of 
the  railway.  Instead  of  taking  his  remedy  by  an  equitable  action  at  that 
time,  he  can  take  it  at  any  time  afterward  during  his  ownership  of  the  lot 
with  the  same  result.    Tallman  v.  Met.  E.  R'y  Co.,  ante. 

He  is  not,  however,  confined  to  his  remedy  by  such  an  action.  He  can 
suffer  the  railway  to  be  constructed  and  then  bring  successive  actions  to 
recover  damages  to  his  lot,  caused  by  the  construction,  maintenance  and 
operation  of  the  railway.  Id.  In  such  an  action,  he  will  recover  his  dam- 
ages to  the  commencement  of  the  action,  and  the  action  will  be  governed 
by  the  principles  laid  down  in  Uline  r.  N.  Y.  C.  &  H.  R.  R.  R.  Co^  ante. 
But  in  such  action,  he  cannot  recover  the  permanent  diminution  in  the 
value  of  his  lot.  He  can  only  recover  the  damages  he  sustains  from  day  to 
day,  or  from  month  to  month,  or  from  year  to  year,  in  the  use  of  his  lot. 
And  the  question  to  be  determined  in  such  an  action  is,  how  much  has  the 
rental  or  usable  value  of  the  lot  been  diminished  by  the  construction,  main- 
tenance and  operation  of  the  railway.  Tallman  v.  Met.  E.  R'y  Co.,  ante. 
As  a  basis  for  estimating  the  damages,  the  lot  must  be  taken  as  it  is  used 
during  the  time  embraced  in  the  action,  and  the  owner's  recovery  must  be 
confined  to  the  diminished  usable  or  rental  value  of  the  lot  just  as  it  is. 
Id.  He  is  in  no  way  prevented  from  putting  his  lot  to  any  use  he  wishes. 
He  has  the  right,  acting  reasonably,  not  wantonly  or  rashly,  to  put  upon  it 
any  structures  which  he  deems  most  to  his  advantage.  And  at  any  and  all 
times,  until  the  railway  company  acquires  as  against  him  the  right  to  main- 
tain and  operate  its  road,  he  has  the  right  to  recover  the  diminished  rental 
value  of  his  lot  occasioned  to  it,  just  as  it  is,  by  the  maintenance  and  opera- 
tion of  the  road.  Id.  But  he  cannot  be  permitted  to  prove  or  allowed  to 
recover  such  damages  as  he  might  have  sustained  if  he  had  put  his  lot  (o 
other  uses  or  placed  upon  it  other  structures.  Such  damages  would  be 
purely  speculative  and  contingent.  Id.  He  is  simply  entitled  to  the  dam- 
ages caused  to  him  in  the  use  of  his  lot  from  the  company's  interference 
with  his  easements  of  light,  air  and  access.  Such  damages  are  necessarily, 
and  from  the  very  nature  of  the  case,  such  only  as  flowed  from  the  inter* 


532  MOORE  v.  N.  Y.  ELEV.  R'Y  CO. 

« 

Note  on  **  Bemedy  of  Abutting  Owner  against  Elevated  Railways.** 


ference  with  such  easements  during  the  time  covered  by  the  action.  Id.  If 
he  desires  a  more  ample  indemnity  for  the  injury  he  suffers  from  the  rail- 
way in  front  of  his  lot,  he  should,  by  an  equitable  action,  compel  the  com- 
pany, either  by  agreement  with  him  to  pay  his  damages,  or  to  acquire  the 
right  by  condemnation  proceedings  to  interfere  with  and  take  his  ease- 
ments. Id.  Any  other  rule  will  open,  upon  the  trial  in  every  case  of  this 
kind,  an  inquiry  into  all  the  possible  uses  to  which  the  abutting  owner 
might  put  bis  premises.  And  damages,  instead  of  being  awarded  upon  any 
certain  or  probable  basis,  will  rest  mainly  upon  conjecture  and  speculation. 
Id.  Adequate  sanction  for  these  views  is  found  in  the  following  authori- 
ties: Id.;  Greene  ».  K.  Y.  C.  A  H.  R.  R.  R.  Co.,  12  Abb.  N.  C.  124;  Col- 
rick  V.  Swinburne,  105  N.  Y.  603;  Wheelock  o.  Noonan,  108  Id.  179. 

The  relief  in  equity,  as  now  given  against  elevated  railroads  for  invasions 
of  the  rights  of  abutting  owners  in  streets,  is  not  an  action  to  recover  per- 
manent damages  for  such  injuries.  Gal  way  v.  Met.  £.  R'y  Co.,  128  K.  Y. 
132.  While  equity  courts  have  frequently  suspended  the  remedy  by  in- 
junction upon  condition,  as  for  a  specified  time,  or  until  the  wrongdoer  has 
been  afforded  an  opportunity  to  condemn  the  property  invaded,  or  has 
satisfied  the  owner's  damages,  they  have  never  rendered  judgment  for  such 
damages  or  authorized  the  collection  thereof  by  the  owner.  Id.  These 
courts  can,  by  virtue  of  their  power  to  grant  specific  relief,  obviate  the  dif- 
ficulty attending  an  action  at  law  in  giving  permanent  damages  for  an  injury 
to  real  property,  by  providing  that  a  title  to  the  easement  required  sliall  be 
conveyed  as  a  condition  to  the  relief  granted.  Id.  The  court,  having  the 
authority  to  grant  a  perpetual  injunction,  does  not  impair  its  exercise  of 
such  authority  by  permitting  the  offender  to  escape  its  effect  by  voluntarily 
paying  the  owner  for  the  property  injured.  Id.  It  is  thus  left  optional 
with  the  trespasser  to  remedy  the  wrong  done  by  him,  or  to  suffer  the 
judgment  of  the  court  to  stand.  While  the  injury  inflicted  upon  the  wrong- 
doer by  neglect  to  comply  with  the  conditions  may  be  so  onerous,  in  many 
cases,  as  to  inflict  great  loss  upon  him,  it,  nevertheless,  does  no  more  than 
to  place  in  his  hands  the  means  of  escaping  from  the  disastrous  consequences 
of  a  judgment  which  has  been  rendered  imperative  by  his  own  wrongful 
conduct.  A  party  who  voluntarily  prosecutes  a  public  enterprise  for  his 
own  benefit,  without  regard  to  the  legal  rights  of  individuals  who  may  be 
damaged  by  Its  operation,  must  always  run  a  great  risk  of  being  placed  in 
a  dangerous  situation  through  his  unlawful  conduct.  This  is  the  result  of 
his  own  volition,  and  the  injury  which  necessarily  follows  such  action  can- 
not lavffully  be  imposed  upon  the  parties  injured,  without  disregarding  the 
constitutional  provisions  intended  for  their  protection.  Id.  It  furnishes 
no  cause  of  complaint  to  the  wrongdoer,  that  the  court,  having  power  to 
restrain  him  altogether  from  continuing  his  trespasses,  should  mitigate  the 
severity  of  its  judgment  by  authorizing  him  to  repeat  them  upon  complying 
with  special  conditions  prescribed  by  the  judgment,  so  long  as  it  is  left  to 
his  election  to  perform,  or  not  to  perform,  them.     Id. 

The  case  of  Tallraan  r.  Met.  E.  R*y  Co.,  ante,  means  simply  that  an  in- 
jured party  can,  by  that  means,  secure  the  enjoyment  of  his  property, 
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nnless  the  wrongdoer,  by  making  compensation  in  some  form  for  the  in- 
jury inflicted,  has  acquired  the*  lawful  right  to  continue  it.  In  this  sense 
only,  they  may  be,  not  incorrectly,  called  actions  to  compel  the  payment 
of  damages. 

In  an  action  at  law,  the  owner  of  the  property  interfered  with,  or  tres- 
X)assed  upon,  cannot  recover  damages  to  his  premises,  based  upon  the  as- 
sumption that  such  trespass  is  to  be  permanent.  Pappenheim  r.  Met.  £. 
R^y  Co.,  ante.  He  can  recover  only  the  damages  which  he  has  sustained 
up  to  the  commencement  of  the  action.  Id.  The  judgment  entered  for 
the  damages  sustained  does  not  operate  as  a  purchase  of  the  right  to  continue 
the  trespass.  Id.  But  the  owner  may  resort  to  equity  for  the  purpose  of 
enjoining  the  continuance  of  the  trespass,  and  to  thus  prevent  a  multiplic- 
ity of  actions  at  law  to  recover  damages.  In  such  an  action,  the  court  may 
determine  the  amount  of  damage  which  the  owner  will  sustain  if  the  tres- 
pass is  permanently  continued,  and  may  provide  that,  upon  payment  of 
such  sum,  the  owner  should  give  a  deed  or  convey  the  right  to  the  company 
and  it  will  refuse  an  injunction  when  the  company  is  willing  to  pay  upon 
the  receipt  of  a  conveyance.  Id.  The  court  does  not  adjudge  that  a 
company  shall  pay  such  sum  and  that  the  owner  shall  convey.  Id.  It 
provides  that,  if  the  conveyance  is  made,  and  the  money  paid,  no  injunction 
shall  issue.    If  the  comjmny  refuses  to  pay,  the  injunction  issues.     Id. 

It  may  be  that,  in  the  case  of  a  railroad  actually  running  its  cars  upon 
or  through  property  of  another,  it  would  not  be  justified  in  refusing  to  pay 
ui)on  the  delivery  of  the  conveyance,  and,  instead  thereof  submitting  to  an 
injunction.  Public  interests  may  have  a  right  to  be  heard  in  that  respect. 
But  it  is  enough  to  say  that,  in  the  cases  where  permanent  damage  is  to  be 
paid,  there  is  a  condition  that  a  conveyance  should  be  made,  and  the  com- 
pany thus  secures  title  to  the  property  used.  Id.  In  cases  where  the 
owner  wishes  to  actually  stop  the  further  trespass,  and  where  the  company 
has  no  legal  right  to  acquire  the  property,  such  condition  will  not  be  in- 
serted, and  a  strict  injunction  will  issue  upon  the  right  of  the  owner  being 
determined.    Id.;  Henderson  v.  Central  R.  R.  Co.,  78  N.  Y.  42.3. 

The  owner,  if  he  receives  the  amount  of  the  permanent  damage,  is  by 
the  court  compelled  to  convey  the  interest  to  the  company  which  it  pays 
for  in  that  way.  Pappenheim  r.  Met.  E.  R'y  Co.,  ante.  Condemnation 
proceedings  are  thus  avoided.  It  is  conclusively  determined  that  the  tres- 
pass is  to  be  continuous,  and  the  company  concedes  it,  when  it  avails  itself 
of  the  condition  and  pa]^  the  permanent  damage  in  order  to  receive  the 
conveyance.  Id.  It  is  only  in  this  way  that  the  owner  recovers  as  for  a 
permanent  injury  to  his  property.    Id. 

In  a  case  where  the  company  has  no  power  to  condenm  the  property,  if 
the  owner  in  such  event  proceeds  in  equity,  he  recovers  only  his  damage 
up  to  the  entry  of  the  judgment,  and  at  the  same  time  secures  an  injunction 
which  prevents  the  future  trespass.  Id.  If  the  owner  sues  at  law,  he 
recovers  his  damages  as  stated.  Id.  If  he,  without  having  brought  any 
suit  in  equity,  sells  his  property  a^  a  loss  occasioned  by  the  erection  of  the 
railroad,  the  question  at  once  arises  as  to  what  are  acquired  by  the  pnr^ 
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chaser,  and  what  claim,  if  any  has  the  vendor  against  the  company.  The 
vendee  lias  purchased  and  the  vendor  has  sold  to  him,  in  fee  simple  absolute, 
the  premises  fronting  the  street,  to  which  are  attached,  as  property  passing 
to  him  by  the  conveyance,  the  easements  of  light,  air  and  access  which  the 
company  has  already  interfered  with  and  trespassed  upon  by  the  erection 
and  operation  of  its  road.  Id. ;  Story  Case,  ante;  Lahr  Case,  anU;  Kane 
Case,  ante. 

The  fact  that  a  plaintiff,  who  brings  an  action  against  an  elevated  rail- 
road for  injury  to  light,  air  and  access,  is  the  grantee  of  a  vendor  to  whom, 
after  the  conveyance  to  him,  the  company  paid  or  became  liable  to  pay  an 
alleged  loss  caused  on  such  sale,  is  no  defense  to  such  subsequent  action 
for  damages  by  the  plaintiff.    Id. 

The  vendee,  who  obtains  the  property  at  what  may  have  been  a  low 
price,  has,  nevertheless,  the  rights  of  a  general  owner,  which  are  not  de- 
pendent upon  the  price  which  he  paid  for  his  title.  Pappenheim  t?.  Met.  £. 
R'y  Co.,  ante.  Every  day  that  the  company  operates  its  road  over  or 
through  the  property  of  the  vendee,  it  commits  an  illegal  act  or  trespass. 
The  character  of  that  act  with  respect  to  the  property  of  the  vendee  is  not 
in  any  degree  affected  by  the  fact  that  his  vendor  sold  his  property  at  a  loss, 
which  the  latter  claims  he  sustained  from  the  illegal  action  of  the  company. 
Id.  There  is  no  doubt  that  the  same  easements  which  were  appurtenant 
to  the  premises,  when  owned  by  the  vendor,  passed  to  the  vendee  by  the 
conveyance.  Id.  These  easements  passed  to  the  vendee  and  became  his 
property,  as  much  as  the  land  itself.  The  company  has  not  become  pos- 
sessed of  the  right  to  appropriate  such  easements,  or  any  portion  of  them, 
without  payment  to  the  vendee.  In  such  case,  his  private  property  will  be 
taken  without  compensation,  if  the  company  has  the  right  to  permanently 
enter  upon  and  use  the  easements.    Id. 

The  vendor  had  his  right  of  action  to  recover  for  all  damage  caused  by 
the  trespass  up  to  the  time  of  the  commencement  of  his  action,  and  the 
subsequent  conveyance  of  the  land  would  not  in  any  way  affect  that  right. 
Id.  If  he  desired  to  restrain  its  further  continuance  or  to  recover  for  the 
permanent  damage  suffered,  he  could  while  owner  commence  and  maintain 
his  action  in  equity.  In  such  action  he  would  obtain  full  relief.  If  he 
chose  to  sell  instead  of  using  the  remedies  which  the  law  gives  him,  that  is 
a  matter,  legally  speaking,  of  his  own  choice.  His  choice  to  sell  does  not 
furnish  a  cause  of  action  against  the  company  to  reimburse  him  for  a  loss, 
because  of  the  presumption  he  has  indulged  in  that  the  trespass  would  be 
continuous  and  unpaid  for.    Id. 

If  the  original  owner  thus  chooses  to  sell  his  property  without  enforcing 
those  rights  which  he  has  only  by  virtue  of  such  ownership,  the  purchaser  at 
any  rate  takes  his  fee  and  with  it  the  rights  of  such  owner.  Id.  The  right 
to  enjoin  the  continuance  of  a  trespass  has  not  escaped  by  the  conveyance. 
It  cannot  rest  with  the  vendor,  for  he  has  no  longer  any  interest  in  the  land. 
Id.  Unless  it  passed  to  the  vendee  it  has  vanished,  and  yet  no  conveyance 
by  any  one  having  the  right  to  convey  has  been  made  to  the  trespasser. 
So  far  as  the  legal  title  to  the  property  is  concerned,  the  trespasser  has  no 
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lot  or  parcel  in  it.  There  can  be  no  doubt  that  the  right  has  passed  to  the 
▼endee.    Id. 

In  Lynch  o.  Met.  £.  R'y  Co.,  129  N.  Y.  274,  an  action  was  brought  in 
equity  to  restrain  the  maintenance  and  operation  of  the  defendant's  road 
in  front  of  plaintifiTs  premises.  The  plaintiff,  in  his  complaint,  also  de- 
manded judgment  for  loss  and  damage  which  might  be  ascertained  to  have 
been  already  sustained  by  him.  The  defendant  moved  for  a  trial  by  jury 
of  the  claim  for  past  damages,  but  this  was  denied.  And  it  was  held  that 
such  denial  was  no  error;  that  the  cause  of  action  was  single  and  consti- 
tuted a  claim  for  equitable  relief  and  there  was  not  mixed  up  with  it  a  cause 
of  action  for  legal  relief.  The  demand  for  pas(  damages,  included  in  the 
prayer  for  judgment,  did  not  have  the  effect  to  set  up  an  independent  cause 
of  action.  Id.  It  was  nothing  more  than  a  demand  that  the  court,  having 
adjudged  the  plaintiff  entitled  to  the  equitable  relief  prayed  for  and  having 
obtained  entire  jurisdiction  of  the  action,  should  assess  the  damages  which 
appeared  to  have  been  sustained  down  to  the  trial. 

As  §790  of  the  Code  stood  before  the  amendment  of  1891,  its  provisions 
were  made  to  apply  to  a  case  where  a  party  is  entitled,  by  the  constitution 
or  by  express  provision  of  law,  to  a  trial  by  jury  of  one  or  more  issues  of 
fact,  in  an  action  not  specified  in  §  968  of  the  Code.  Shepard  r.  Man.  R'y 
Co.,  131  N.  Y.  215.  This  amendment  added  to  that  language  these  words, 
*^  or  where  one  or  more  questions  arise  on  the  pleadings  as  to  the  value  of 
property,  or  as  to  the  damages  which  a  party  may  be  entitled  to  recover/* 
The  section  was,  also,  so  further  amended  as  to  call  for  an  order  '*  direct- 
ing all  such  issues  or  questions  '*  to  be  stated  for  a  jur;  trial.     Id. 

In  the  Lynch  Case,  the  court  of  appeals  had  occasion  to  consider  the 
question  of  the  right  to  the  trial  by  jury  as  to  past  damages,  under  this 
section  as  it  read  before  the  amendment  of  1891.  It  was  held  that 
the  constitutional  guaranty  of  trial  by  jury,  which  was  invoked  in  support 
of  the  application  there,  did  not  apply.  It  was  considered,  following  the 
old  rule,  that  as  the  action  was  one  for  a  court  of  equity  to  determine,  its 
jurisdiction  continued,  beyond  its  decree,  upon  the  equitable  cause  of 
action,  which  granted  the  equitable  relief,  to  assess,  in  its  own  discretion,  the 
damages  whicli  might  appear  to  have  been  sustained.  As  that  jurisdic- 
tion had  existed  prior  to  the  adoption  of  the  Constitution,  the  clause  pre- 
serving inviolate  the  right  of  jury  trial,  as  it  had  existed,  did  not  apply. 
In  this  class  of  actions,  the  cause  of  action  is  single  and  constitutes  a  claim 
for  equitable  relief. 

This  section  never  did  apply  to  actions  of  a  purely  equitable  nature,  as 
these  are,  and  the  amendment  did  not  make  it  applicable.  Id.  If  this 
section  now  applies  to  purely  equitable  actions  and  creates  a  right  in  the 
party  to  have  a  trial  by  jury  of  questions  relating  to  the  amount  of  dam- 
ages, the  power  of  the  court  in  equity  is  materially  shorn  and  in  a  respect 
which  is  fundamental.  The  verdict,  which  the  jury  may  render,  would  be 
by  the  section  made  conclusive  in  the  equity  action,  and  thus  there  would 
be  a  proceeding  quite  different  from  what  was  formerly  the  mode  of 
inquiry,  to  aid  and  to  inform  the  conscience  of  the  court  in  assessing  the 


536  MOORE  v.  N.  Y.  ELEV.  RT  CO. 


Note  on  "  Remedy  of  Abutting  Owner  against  Elevated  Railways. 


»» 


damages.  Id.  Only  legal  errors  could  be  availed  of  to  oppose  the  verdict. 
Id.  The  amendment  does  not  convey  such  an  intention  ex  propria)  loigore 
to  take  away  some  of  the  equity  powers  heretofore  possessed  by  the  courL 
Id.  To  attach  to  it  a  meaning,  which  will  deprive  the  court  of  a  power  so 
important,  and  which  courts  of  equity  jurisdiction  have  so  long  possessed, 
is  contrary  to  principles  of  soiuid  statutory  construction.    Id. 

This  section,  as  it  fairly  reads,  adds  to  the  cases  where  trial  by  jury  of 
one  or  more  issues  of  fact  is  a  matter  of  right  by  the  constitution  or  by 
express  provision  of  law,  questions  which  arise  on  the  pleadings  as  to 
value,  or  as  to  recoverable  damages,  and  which  acre  not  precisely  issues. 
Id.  The  questions,  which  arise  uxK>n  the  pleadings,  in  this  class  of  actions, 
as  to  the  damages  the  owner  shall  recover,  are  not  questions  which  either 
enter  into  the  determination  of  the  right  to  the  equitable  relief,  or  which 
come  up  for  determination  in  the  alternative,  if  equitable  relief  is  denied. 
Id.  In  such  action,  the  owner  is  not  entitled,  as  matter  of  right,  under  the 
aforesaid  amendment,  to  a  trial  by  jury  of  the  question  of  past  damages, 
but  the  granting  of  a  motion  therefor  is  still  a  matter  of  discretion  with 
the  trial  court.  Id.  The  amendment  does  not  apply  to  the  trial  of  equit- 
able causes,  but  merely  widens  the  right  to  a  jury  trial  in  those  cases  to 
which  the  section  was  previously  applicable.    Id. 

The  amendment  of  1892  to  this  section  virtixally  annuls  the  effect  of 
that  of  1891,  and  leaves  the  section  as  it  stood  prior  to  the  latter  amend- 
ment. 

The  mere  allegation  in  a  complaint  against  an  elevated  railroad  company 
that  the  trespass  upon  real  estate  is  unauthorized  and  is  a  nuisance,  with 
a  demand  that  the  continuance  of  such  trespass  be  enjoined,  does  not 
make  the  action  one  for  a  nuisance  so  as  to  make  it  triable  by  jury. 
Johnson  c.  Man.  R'y  Co.,  61  Hun,  027. 

Such  actions  are  suits  in  equity,  commenced  to  obtain  equitable  relief  and 
to  prevent  the  company  from  operating  its  road,  unless  it  pays  the  owner 
the  damages  he  will  sustain  from  the  permanent  interference  by  the  rail- 
road with  his  easements  of  light,  air  and  access.  Bohm  v.  Met.  £.  R'y  Co., 
ante.  The  rules,  upon  which  such  damages  are  to  be  awarded,  are  that 
those  damages  are  only  such  as  would  be  given  in  a  proceeding  for  the  con- 
demnation of  the  land  for  a  railroad  use,  regard  being  had  to  different 
characteristics  of  the  property  to  be  taken  in  these  cases.  Id. ;  Amer. 
Bank  Note  v.  N.  Y.  E.  R.  R.  Co.,  129  K.  T.  252.  Generally,  in  regard  to 
the  taking  of  land,  the  rule  may  be  said  to  be,  to  pay  the  full  value  of  the 
land  taken  at  its  market  price,  and  no  deductions  can  be  made  from  that 
value  for  any  purpose  whatever.  Bohm  v.  Met.  E.  R.  R.  Co.,  ante.  As 
to  the  land  remaining,  the  question  has  been  to  some  extent  mooted 
whether  the  company  should  pay  for  the  injury  caused  to  such  land  by  the 
mere  taking  of  the  other  property,  or  whether,  in  case  the  proposed  use  of 
the  property  taken  would  depreciate  the  value  of  that  which  was  not 
taken,  such  proposed  use  could  be  regarded,  and  the  depreciation  arising 
therefrom  be  awarded,  as  part  of  the  consequential  damages  sustained  from 
the  taking.    The  latter  is  the  true  rule.    Id. ;    Henderson  o.  N.  Y.  C.  R.  B. 
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Co.,  78  N.  Y.  423;  Newman  o.  R.  K.  Co.,  ante;  Matter  of  Brooklyn  £. 
R.  R.  Co.,  55  Hun,  165. 

The  proylsion  for  the  payment  of  the  fee  damage,  as  the  equivalent  of 
the  property  taken,  in  avoidance  of  the  Injunction  in  this  class  of  cases,  is 
purely  a  matter  of  favor  to  the  company.  Eggers  r.  Man.  R'y  Co.,  42  St. 
Rep.  123.  Such  payment  is  at  the  option  of  the  company,  and  not  at  the 
option  of  the  owner,  and  neither  party  has  the  right  to  compel  the  court 
to  make  the  provision.  Id.  No  action  at  law  can  be  maintained  by  an 
owner  to  recover  prospective  damages  for  injuries  inflicted  upon  real  prop- 
erty. Even  in  equity,  an  action  cannot  be  sustained  for  that  purpose  alone. 
Id.  The  action  in  such  cases,  is  neither  in  practice  or  theory,  an  action  of 
such  a  character,  but  is  usually  an  action  for  equitable  relief  to  restrain 
continuing  acts  of  trespass.  The  privilege  to  continue  the  trespass,  ii 
granted,  is  to  be  granted  as  an  act  of  grace  and  favor  to  the  offending 
party  and  not  as  a  matter  of  right  to  the  injured  owner.    Id. 

Though  the  provision  for  the  payment  of  the  fee  damage,  as  the  equivi^ 
lent  of  Uie  property  taken,  in  avoidance  of  the  injunction  in  this  class  of 
cases,  is  purely  an  act  of  grace  and  favor  to  the  company,  Galway  Case, 
128  N.  Y.  132;  Blumenthal  r.  N.  Y.  E.  R.  R.  Co.,  42  St.  Rep.  683,  the  dis- 
cretion of  the  court,  in  making  such  a  provision,  is  not  an  arbitrary  or  un- 
limited one.  Whenever  the  court  does  proceed  to  make  it,  the  amount 
must  be  determined  upon  competent  and  legal  evidence.  Id. ;  Roberts  v. 
N.  Y.  E.  R.  R.  Co.,  ante  ;  Doyle  r.  Man.  E.  R'y  Co.,  ante  ;  Gray  v.  Same, 
ante.  The  alternative  damages  are  awarded  to  the  same  extent  and  for  the 
tame  elements  as  the  compensation  given  in  a  special  proceeding  for  the 
condemnation  of  lands  under  the  law  of  eminent  domain.  Blumentlial  v. 
N,  Y.  E.  R.  R.  Co.,  ante  ;  Amer.  Bank  Note  Co.,  r.  Same  ante  ;  Taylor  t?. 
Met.  E.  R'y  Co.,  60  Supr.  311. 

But  making  such  provision  is  not  the  only  provision  which  a  court  of 
equity  may  make  as  an  act  of  grace  and  favor  to  the  company.  Blumenthal 
V.  N.  Y.  E.  R.  R.  Co.,  ante.  After  having  determined  that  the  fee  damage 
is  sufficiently  substantial  to  entitle  the  owner  to  injimctive  relief,  the  court 
may  grant  an  injunction  against  the  maintenance  and  operation  of  the  ele- 
vated railway,  and,  as  an  act  of  grace  and  favor  to  the  company,  stay  the 
operation  of  the  injunction  for  a  reasonable  time  to  enable  it  to  acquire 
title  to  the  property  taken  by  agreement  or  condemnation  proceedings.  Id. 
So  long  as  the  time  fixed  is  sufficient  for  this  purpose,  the  company  has  no 
right  to  complain.  What  is  sufficient  time  may  depend  upon  the  peculiar 
circumstances  of  each  case.  Id.  Upon  this  point,  as  well  as  every  other 
point  involving  the  exercise  of  discretionary  power,  the  company  will  not 
be  concluded  by  the  finding  of  the  trial  judge,  but  may  ask  to  have  the  same 
reviewed  by  the  general  term.    Id. 

In  every  case,  in  which  it  appears  that  the  fee  damage  is  sufficiently  sub- 
stantial to  entitle  the  owner  to  injtmctive  relief,  the  injunction  may  be  de- 
creed without  an  assessment  of  the  fee  damage,  provided  its  operation  be 
8tay<Hl  for  a  reasonable  time  to  enable  the  comiMiny  to  acquire  title  to  the 
property  taken,  by  agreement  or  condemnation  proceedings,  and  the  gen* 


588  MOORE  v.  N.  Y.  ELEV.  R'Y  CO. 

Note  on  '^  Remedy  of  Abutting  Owner  against  Elevated  Railways.*' 

eral  term,  in  the  exercise  of  a  sound  discretion,  may  review  and  determine 
the  question  of  reasonable  time.    Id. 

In  an  action  at  law  for  the  wrong  done  to  abutters  and  in  which  past 
damages  only  are  sought,  an  elevated  road  is  liable  for  the  noise  of  its  trains, 
upon  the  groimd  that  it  is  a  trespasser  and  responsible  for  all  injuries  re- 
sulting from  its  wrongful  act.  American  Bank  Kote  Co.  9.  N.  Y.  E.  R.  R. 
Co.,  ante;  Kane  v.  Same,  ante.  The  old  technical  action  of  trespass  is 
probably  inappropriate,  as  is  the  action  of  ejectment,  to  the  redress  of  an 
incorporeal  right.  But  the  wrong  done  can  be  reached  by  an  action  on  the 
case,  and  may  properly  be  called  a  trespass  upon  the  property  of  the  abut- 
ting owners,  and  the  trespassers  are  liable  for  all  the  damages  resulting 
from  the  wrong.    Id. 

But  tlie  question  is  quite  different  when  no  trespass  and  no  wrong  are  in 
any  manner  involved,  and  the  sole  inquiry  respects  the  compensation  to  be 
awarded  to  an  owner  whose  property  is  to  be  rightfully  taken  under  the 
due  authority  of  law.  Id.  In  such  case,  there  is  no  doubt  that  the  injunc- 
tion of  a  court  of  equity  and  its  alternative  damages  are  to  be  deemed  a 
substitute  for  the  ordinary  proceeding  for  condemnation,  with  the  practical 
difference  only  that,  in  the  one  case,  the  company  is  the  moving  party,  and 
in  the  other,  the  owner.  Id.  The  alternative  damages  are  not  wholly  in  the 
unlimited  discretion  of  the  court,  so  as  to  place  the  elevated  roads  entirely 
at  its  mercy.  Id.  There  is  no  difficulty  in  assuming  that  the  alternative 
damages  are  awarded  to  the  same  extent  and  for  the  same  elements  as  the 
compensation  given,  in  a  special  proceeding,  for  the  condemnation  of  land 
under  the  law  of  eminent  domain.  Id.  Such  a  process  in  each  case  ends  in 
the  same  substantial  redress.  The  form  is  different,  but  the  result  is  iden- 
tical. The  alternative  damages  of  equity  must  be  such,  and  only  such,  as 
would  be  given  in  a  proceeding  for  the  condemnation  of  lands  for  a  railroad 
use,  due  regard  being  had  to  the  different  characteristics  of  the  property  to 
be  taken.  Id.  The  elevated  roads  take  no  land  from  the  abutter.  They 
stand  wholly  upon  the  land  owned  by  the  municipality,  and  no  consequen- 
tial damages,  flowing  from  the  lawful  corporate  user,  could  be  recovered, 
but  for  the  fact  that  some  of  them,  though  not  all  of  them,  have  been,  by 
the  Story  Case,  transformed  from  consequential  injuries  into  invasions  of 
property  rights.  Id.  To  the  extent  of  that  transformation,  the  rule  of 
damages  must  feel  the  effects  of  the  change.  Id.  Beyond  that,  the  further 
consequential  injuries  have  not  lost  or  changed  their  character.  To  allow 
them  as  elements  of  compensation  is  to  transform  them  also  into  invasions 
of  property  and  add  a  new  brood  of  easements  to  those  already  awarded  to 
the  abutter,  instead  of  leaving  them,  where  the  Story  Case  left  them,  the 
mere  incidents  of  a  lawful  use.  Id.  In  the  Ducker  Case,  the  full  extent  of  the 
transformation,  brining  with  it  the  liability  for  damages,  was  stated  in 
these  words:  **  Smoke  and  gases,  ashes  and  cinders  affect  and  impair  the 
easement  of  air;  the  structure  itself  and  the  passage  of  cars  lessen  the  ease- 
ment of  light;  the  drippings  of  oil  and  water  and  possibly  the  frequent 
columns  Interfere  with  the  convenience  of  access;''  but  there  is  no  hint  of 
any  allowable  recovery  beyond  what  pro  tanto  constituted  some  elements  of 
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the  taking.  In  the  Lalur  Case,  the  court  was  equally  guarded,  saying  that 
the  incidental  injuries  could  be  recovered  **  provided  the  evidence  established 
the  fact  that  they  were  destructive  of  the  easements  of  light,  air  and  access.'^ 
Neither  of  these  cases  involved  a  question  of  fee  damage.  American  Bank 
Note  Co.  r.  N.  T.  £.  R.  R.  Co.,  ante.  But  whatever  may  be  the  ulti- 
mate nile  in  surface  railroad  cases,  as  to  the  elevated  road,  the  noise  of 
their  operations  should  not  be  taken  into  account  as  an  element  of  fee 
damage.  Id. 

In  proceedings  by  eminent  domain,  instituted  by  an  elevated  railroad 
company  after  the  erection  and  completion  of  its  road  in  a  city  street,  the 
value  of  the  easement  sought  to  be  condemned  is  to  be  determined  as  of  the 
time  of  the  triaL  Eenkele  v.  Man.  R^y  Co.,  55  Hun,  398.  The  evidence 
as  to  the  value  of  such  easements  is  necessarily,  from  the  very  nature 
of  the  case,  somewhat  conjectural,  and  stringent  and  strict  rules  are 
not  to  be  applied  where  they  will  deprive  an  owner  of  all  proof  §f 
damage,  as  such  damage  is  done  by  a  trespasser.  Id.  While  damages 
should  be  proven  with  reasonable  certainty,  the  rights  and  interests  of  the 
owner  of  such  easements  should  not  be  sacrificed.  Id.  The  measure  of 
damages  in  such  a  case  is  the  difference  between  the  value  of  the  property, 
to  which  the  easements  are  appurtenant,  with  the  easements,  and  its  value 
without  them.  Id.  The  trial  is  the  time  at  which  the  estimate  should  be 
made  and  the  damages  Axed.    Id. 

Wliere  the  value  has  been  depreciated  by  the  wrongful  entry  of  the  com- 
pany upon  the  property,  it  is  not  the  present  market  value  of  such  property 
thus  damaged  that  the  company  must  pay.  Pappenhelm  v.  Met.  E.  R'y 
Co.,  ante.  Actual  market  value  at  the  time  of  the  institution  of  condem- 
nation proceedings  is  usually  the  inquiry.  When  the'  company  has  already 
entered  upon  the  property  and  has  depreciated  its  value  thereby,  it  is  plain 
that  the  simple  question  of  value  at  the  time  of  condemnation  is  not  the 
proper  rule.  In  such  case,  the  inquiry  must  be,  what  would  be  the  fair 
market  value  of  the  whole  property  at  the  time  of  condemnation  without 
the  railroad?  And  the  difference  between  that  sum  and  the  present  market 
value  of  the  property  left,  with  the  railroad  in  existence,  would  constitute 
the  measure  of  damages  to  which  the  owner  would  be  entitled.  Id.  This 
inaugurates  no  new  rule  of  damages  in  condemnation  proceedings  in  this 
state.  As  the  entry  was  unlawful,  it  is  for  the  purpose  of  arriving  at  the 
value  of  the  property  with  the  road  regarded  as  not  made.  The  inquiry  is, 
what  is  the  present  value  of  such  property  without  the  presence  of  a  struc- 
ture which  is  there  without  right,  and  which  cannot  be  continued  with- 
out payment  in  full  for  all  damage  done  ?  Its  existence  cannot  be  consid- 
ered for  the  purpose  of  diminishing  what  would  otherwise  be  the  present 
market  value  of  the  property.    Id. 

Under  this  rule,  the  amount  which  the  present  owner  may  have  paid  for 
the  property  is  wholly  immaterial.  Id.  As  the  act  of  the  company  in 
trespassing  upon  or  appropriating  any  portion  of  the  property  was  unlawful, 
any  depreciation  in  the  value  of  the  property  caused  by  such  illegal  action 
cannot  be  regarded  in  fixing  the  value  of  the  property  to  be  taken  or  the 
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damage  to  that  which  will  remain.  Id.  The  inquiry  In  such  cases,  where 
the  owner  sought  to  restrain  the  future  trespass,  has  never  been  in  regard 
to  the  price  which  the  owner  paid,  or  whether  the  former  owner  sold  at  a 
loss  on  account  of  the  trespass.  The  inquiry  bias  been  whether  the  plaint- 
\ft  was  the  owner  or  entitled  to  the  possession,  and  whether  the  acts  of  the 
company  were  illegal.    Id. 

When  an  abutter  establishes  a  title  to  equitable  relief,  the  court  acquires 
jurisdiction  to  dispose  of  the  entire  controversy  and  do  complete  justice 
between  the  parties.  Hoffman  v.  Man.  R'y  Co.,  48  St.  Rep.  711;  Lynch  r. 
Met.  R'y  Co.,  ante.  But,  when  the  action  proceeds  exclusively  upon  a  claim 
to  equitable  relief,  and  on  the  trial  no  ground  for  such  relief  is  shown, 
judgment  for  the  company  is  the  inevitable  legal  conclusion.  Hoffman  v. 
Man.  E.  R'y  Co.,  ante  ;  McGeantJ.  R'y  Co.,  133  N.  Y.  13;  Arnold r.  Angel, 
62  Id.  508;  Brush  v.  Man.  R'y  Co.,  44  St.  Rep.  111.  The  abutter's  land 
i||ust  receive  some  injury,  occasioned  by  the  taking  of  the  easements  and 
the  erection  or  operation  of  the  road,  in  order  to  prevent  a  judgment  in  favor 
of  the  company.  Hoffman  v.  Man.  R'y  Co.,  ante ;  Becker  d.  R'y  Co.,  aMe* 
The  simple  invasion  and  appropriation  of  the  easements  in  the  street,  with- 
out depreciation  of  property  to  which  they  are  appurtenant,  is  a  mere  tech- 
nical wrong,  entitling  only  to  nominal  damages.  Newman  v.  Met.  R'y  Co., 
ante ;  Bohm  r.  Same,  ante.  But  a  mere  technical  injury,  not  of  substan- 
tial detriment  to  the  owner,  is  no  ground  for  an  injimction  that  will  afflict 
the  company  and  the  public  with  irreparable  loss  and  immeasurable  incon- 
venience. Gray  r.  R'y  Co.,  ante ;  Bohm  ©.  Same,  ante.  Wliere  the  abut- 
ter's easements  in  the  streets  are  in  themselves  only  of  nominal  value, 
whether,  from  the  appropriation  of  them  by  the  company,  he  has  sustained 
an  appreciable  injury*  depends  upon  the  effect  of  such  appropriation  on  the 
value  of  his  remaining  property.  Hoffman  v.  Man.  E.  R'y  Co.,  ante.  If 
there  is  no  evidence,  which  will  fairly  support  an  inference  that  the  road 
has  either  depreciated  such  property,  or  has  prevented  or  diminished  an  in- 
crease in  its  value,  it  is  error  in  law  to  fmd  damage.  Becker  v.  R'y  Co., 
ante ;  Bohm  o.  Same,  ante.  But  where  there  is,  since  the  construction  of 
the  road,  no  decrease,  but  instead  a  positive  increase  in  the  value  of  the 
abutter's  property,  in  the  absence  of  a  finding,  or  of  evidence  to  warrant  a 
finding,  that  a  greater  increase  in  the  value  of  the  prox>erty  was  prevented 
by  the  railroad,  it  results  that  the  property  has  sustained  no  damage  by 
reason  of  the  road.  Bohm  Case,  ante ;  Becker  Case,  ante ;  Hoffman  Case, 
ante ;  Mattlage  v.  N.  Y.  £.  R.  R.  Co.,  ante. 

The  sum  fixed,  if  any,  to  be  paid  as  an  alternative  for  avoiding  the  in- 
junction may  include  damages  to  be  caused  in  the  future  by  the  running  of 
trains,  L  e.,  the  damages  to  be  caused  in  the  future  by  dirt,^cinderB,  steam, 
smoke  and  odors  incidental  to  the  future  operation  of  the  trains.  Seebach 
0.  Met.  £.  R'y  Co.,  44  St.  Rep.  827.  The  running  of  trains  in  the  future 
would  be  a  taking  of  the  owner's  easement.  Id.;  Drucker  Case,  ante; 
American  B.  N.  Co.  c.  N.  Y.  R  R.  R.  Co.,  ante. 

In  determining  the  sum  representing  the  depreciation  of  the  premises  in 
fee  value  to  be  paid  as  an  alternative  for  avoiding  an  injunction,  it 
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held,  in  Jones  v.  K.  T.  E.  R.  R.  Co.,  45  St.  Rep.  667,  that  it  is  proper  to 
consider  the  effect  upon  the  premises,  as  regards  the  diminution  of  light 
and  air,  resulting  from  the  continued  operation  of  the  elevated  railroad  in 
the  future. 

Where  the  testimony  shows  an  increase  in  the  rental  value  of  property  on 
the  line  of  an  elevateci  road,  beginning  on  the  commencement  of  the  opera- 
tion of  the  road  and  continuing,  with  some  fluctuation,  for  a  number  of 
years,  it  was  held,  in  Brush  v.  Man.  R'y  Co.,  44  St.  Rep.  Ill,  that  it  could 
not  be  claimed  that  the  road  had  diminished  the  rental  value  of  the  prop- 
erty. 

The  claim  that  but  for  the  presence  of  an  elevated  railroad  a  much  larger 
rental  could  have  baen  obtained  from  property  along  its  line,  was  held  in 
Brush  V.  Man.  R'y  Co.,  Id.,  not  to  be.sustalned  by  testimony  showing  an  in- 
crease of  rental  values  in  neighboring  streets,  where  this  is  due  to  the  prox- 
imity of  the  road. 

The  fkct  that  there  has  been  no  diminution  in  the  rental  value  for  the 
past,  is  by  no  means  conclusive  proof  that  the  premises  in  question  are  as 
valuable  with  the  easements  severed  therefrom  as  they  would  be  with  the 
eas'^ments  attached.  Sloane  v.  N.  Y.  £.  R.  R.  Co.,  ante.  Though  the  im- 
provements upon  the  property  are  of  a  permanent  character  and  not  likely 
to  be  changed,  the  question  as  to  the  impairment  of  value  is  also  to^e  con- 
sidered in  view  of  the  fact  of  the  permanency  of  the  company*s  structure 
and  of  any  purposes  to  which  the  premises  in  question  might  be  applied. 
Id.  The  market  value  of  premises  is  determined  by  the  uses  to  which  they 
may  possibly  be  put,  not  necessarily  by  the  uses  to  which  they  are  put. 
Changes  may  occur,  from  which  it  might  be  more  profitable  to  apply  the 
premises  to  other  uses.  These  considerations  always  have  an  effect  upon 
value.    Id. 

It  was  held  in  Brush  v.  Man.  R'y  Co.,  ante^  that  where,  notwithstanding 
the  erection  of  an  elevated  railroad,  the  rental  value  of  proi)erty  increased 
twenty  per  cent,  prior  to  the  addition  of  improvements,  the  court  properly 
refused  to  find  that  the  increase  was  caused  by  such  additions. 

Where  the  evidence  shows  no  injury  to  the  owner*  s  property  from  the 
erection  of  the  road,  it  is  proper  for  the  trial  court  to  dismiss  the  complaint 
and  refuse  an  injunction.  Brush  v.  Man.  R^y  Co.,  ante.  An  equity  court 
is  not  bound  to  issue  an  injunction  when  it  will  produce  great  public  or 
private  mischief  merely  for  the  purpose  of  protecting  a  technical  or  unsub- 
stantial right.  Id.;  Gray  v.  Man.  R*y  Co.,  ante.  The  injunction  Is  so  de- 
pendent upon  the  damages  that  the  appellate  court  cannot,  with  propriety, 
reverse  the  judgment  as  to  damages  and  permit  it  to  stand  as  to  the  injunc- 
tion. Id.  In  order  to  give  the  owner  a  right  to  injunctive  relief,  it  is  in- 
cumbent upon  him  to  establish  a  substantial  injury  and  not  merely  a  tech- 
nical wrong  entitling  only  to  nominal  damages.  Id. ;  Pordy  v.  Man.  R*y 
Co.,  96  St.  Rep.  43. 

The  rule  requiring  promptness  in  soliciting  the  intervention  of  a  court  of 
equity  is  always  addressed  to  the  discretion  of  the  court,  and  varies  much 
according  to  the  situation  of  the  parties,  the  nature  of  the  relief  demanded 
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and  the  circumstances  of  the  case.  Id. ;  Calhotui  v.  Millard,  121  N.  Y.  62. 
What  might  be  considered  an  unjustifiable  delay  in  one  case  would  be  con- 
sidered reasonable  in  another.  An  equity  court,  which  should  refuse  its 
aid  to  a  party  in  protecting  a  legal  right  without  a  valid  and  sufficient  reason, 
would  be  subject  to  the  criticism  of  shutting  the  doors  of  the  temple  of 
justice  in  the  face  of  meritorious  suitors  and  condemning  them  to  suffer 
remecliless  wrongs.    Gkilway  v.  Met.  £.  R^  Co.,  ante. 

In  an  action  for  an  injunction  and  for  damages  to  property  caused  by  the 
operation  of  an  elevated  railroad,  the  trial  court  cannot,  of  its  own  motion 
and  against  objection,  order  a  referee  to  take  the  testimony  necessary  to 
ascertain  the  value  of  the  fee  and  amoimt  of  rental  loss.  Doyle  r.  Met.  £ 
R'y  Co.,  49  St.  Rep.  118.  Such  order  is  prohibited  by  the  Constitution,  be- 
cause it  directs  the  taking  of  testimony  in  an  equity  case  otherwise  than  in 
cases  at  law.    Id. 

Where  the  evidence  abundantly  establishes  the  fact  of  substantial  damage 
to  the  fee  value  of  property  by  the  maintenance  of  an  elevated  railroad,  but 
does  not  sustain  a  finding  of  damage  to  the  amount  named  in  the  decree  as 
an  alternative  to  the  granting  of  an  injunction,  the  decree  may  be  modified 
by  providing  that  an  injunction  issue  without  an  assessment  of  fee  damage, 
with  a  suspension  thereof  for  a  reasonable  time,  to  enable  the  company  to 
acquire  wtitle  to  the  property  or  easements  taken.  Bolger  v.  Met.  £.  R^y 
Co.,  48  St.  Rep.  399. 

Where  the  plaintiff  is  a  trustee  who  has  only  a  limited  power  of  sale,  to 
be  exercised  with  the  assent  and  concurrence  of  the  life  tenant,  the  judg- 
ment should  require  that  the  life  tenants  should  join  in  the  conveyance 
to  be  given  on  payment  of  the  fee  damage.  Reed  v.  Met.  £.  R^y  Co.,  63 
Hun,  633. 

Where  it  appears  that  another  person  is  interested  in  the  property  as  a 
partner  with  the  plaintiff,  though  the  latter  holds  the  legal  title,  the  judg- 
ment should  provide  that  such  other  person  join  in  the  conveyance  to  be 
made  to  the  company  on  payment  of  the  damages  awarded.  Kom  v,  N.  Y. 
£.  R.  R.  Co.,  59  Hun,  506. 

D^ense, — ^The  cause  of  action  for  a  continuing  tort,  such  as  are  the  acts 
of  the  company  in  constructing  and  operating  its  road,  accrues  afresh  from 
day  to  day,  so  that  the  statute  of  limitations  commences  to  run  each  day 
against  that  day's  damage.  Hamilton  v.  Man.  R'y  Co.,  30  St.  Rep.  17.  No 
recovery  can,  therefore,  be  had  for  damages  which  arose  more  than  six 
years  prior  to  the  commencement  of  the  action.  On  the  other  hand,  all 
damages  sustained  within  the  six  years  may  be  recovered.  Id.  Under  a 
lease  made  more  than  six  years  before  the  commencement  of  the  action,  but 
after  the  construction  of  the  elevated  railroad.  It  may  be  more  difficult  than 
in  another  case  to  ascertain  the  precise  amount  of  damage  sustained  during 
any  particular  period  embraced  in  the  six  years  for  which  damages  may  be 
recovered,  but  that  difficulty  is  no  reason  for  a  refusal  by  the  court  to  award 
any  damage  whatever.    Id. 

The  doctrine  of  acquiescence,  as  a  defense  to  an  equity  action,  has  been 
generally  limited,  in  this  state,  to  those  of  an  equitable  nature  exdusivelyi 
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or  to  cases  where  the  legal  right  has  expired,  or  the  party  lias  lost  his  right 
of  property  by  prescription  or  adverse  possession.  Galway  «.  Met.  E.  R'y 
Co.,  ante.  Whatever  may  be  the  rule  in  other  states,  it  can  be  said  tliat 
here  no  period  of  inaction  merely  has  been  held  sufficient  to  justify  a 
nuisance  or  trespass,  unless  it  has  continued  for  such  a  length  of  time  as 
will  authorize  the  presumption  of  a  grant.  Id.  The  principle  that  so  long 
as  the  legal  right  exists,  the  owner  is  entitled  to  maintain  his  action  in 
equity  to  restrain  violation  of  this  right,  has  been  uniformly  applied  in  the 
court  of  appeals.  Id. ;  Tallman  v.  Met.  £.  R*y  Co.,  ante;  Arnold  i*.  Iludson 
R.  R.  R.  Co.,  55  N.  T.  dBl;  Broiestedt  t?.  S.  S.  R.  R.  Co.,  Id.  220;  Ormsby 
V.  Vermont  C.  M:  Co.,  66  Id.  623;  New  YorkR.  Co*  v.  Rothery,  107  Id.  310; 
Chapman  v.  City  of  Rochester,  110  Id.  273. 

Where  a  legal  right  is  involved,  and,  upon  grounds  of  equity  jurisdiction, 
the  courts  have  been  called  upon  to  sustain  the  legal  right,  mere  laches  of 
a  party  unaccoinpanied  by  circumstances  amounting  to  an  estoppel,  con- 
stitutes no  defense  to  such  an  action.    Galway  o.  Met.  E.  R-y  Co.,  ante.     $ 

Continuous  injuries  to  real  estate,  caused  by  the  maintenance  of  a  nui- 
sance or  other  unlawful  structure,  creates  separate  causes  of  action  barred 
only  by  the  running  of  the  statute  against  the  successive  trespasses.  Gal- 
way 9.  Met.  £.  R^y  Co.,  ante.  No  lapse  of  time  or  inaction  merely,  on  the 
part  of  the  owner,  during  the  erection  and  maintenance  of  such  structure, 
unless  it  has  continued  for  the  length  of  time  necessary  to  effect  a  change 
of  title  in  the  property  claimed  to  have  been  injured,  is  sufficient  to  defeat 
his  right  to  damages.    Id. 

The  right  of  abutting  owners  to  damages  for  an  invasion  of  their  rights 
in  the  public  streets  is  predicated  upon  the  constitutional  guarantee  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without  due  process  of 
law,  or  have  his  property  taken  for  public  use  without  just  compensation. 
Id.  It  follows  that  so  long  as  such  person  continues  to  be  the  owner  of 
property  and  liable  to  be  injured  in  respect  thereto  by  the  unlawful  acts  of 
others,  he  is  entitled  to  invoke  the  protection  of  the  fundamental  law,  with- 
out regard  to  the  lapse  of  time  that  may  occur  before  the  commencement 
of  legal  proceedings,  provided  the  remedy  is  claimed  within  the  statutory 
period  of  limitations  applicable  to  his  legal  right,  or  before  adverse  posses- 
sion has  barred  his  title  to  the  property  injured.  Id. ;  Uline  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  ante  ;  Arnold  v.  Hudson  R.  Co.,  ante;  Colrick  v.  Swinburne 
105  Id.  503;  Tallman  v.  Met.  £.  R*y  Co.,  ante.  The  cause  of  action,  both 
at  law  and  equity,  in  such  cases  arises  out  of  the  trespasses  committed,  and 
is  based  on  the  ownership  of  the  property  upon  which  the  injuries  are  In- 
fficted.  It  is  obvious  that  no  cause  of  action  can  be  barred,  while  there  Is 
an  outstanding  legal  cause  of  action  for  which  the  party  has  a  legal  remedy. 
Galway  v.  Met.  E.  R*y  Co.,  ante.  The  existence  of  a  legal  cause  of  action 
is  not  only  a  prerequisite  to  the  maintenance  of  the  equitable  action,  but  is 
also  the  foundation  of  the  jurisdiction  which  equity  courts  possess  in  re- 
spect to  the  subject  matter.    Id. 

No  action  at  law  can  be  maintained  by  an  owner  to  recover  prospective 
damages  for  injuries  infficted  upon  real  property,  and  it  is  equally  certain 
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that  an  equity  action  for  that  purpose  alone  cannot  be  sustained.  Id. 
Uline  r.  N.  Y.  C.  A  H.  R.  R.  R.  Co.,  arde ;  Pond  t?.  Met.  E.  R'y  Co.,  ante. 
Inasmuch  as  the  equitable  remedy  depends,  among  other  things,  upon  the 
existence  of  a  legal  cause  of  action  it  follows  that  those  facts  which  will  bar 
the  legal  action  will  also  afford  an  answer  to  the  equitable  remedy,  and  that 
so  long  as  a  legal  remedy  exists,  an  equity,  court  is  open  to  aid  in  the  en- 
forcement of  the  legal  claim.    Gal  way  r.  Met.  £.  R^y  Co.,  axiie. 

The  lapse  of  six  years  after  a  trespass  has  been  committed  upon  real  estate 
bars  not  only  the  legal,  but  also  constitutes  a  practical  defense  to  an  equi- 
table action,  founded  upon  the  necessity  of  numerous  legal  actions  to  obtain 
redress.  Id.  But,  if  the  trespasses  are  continued  after  that  period,  new 
causes  of  action  arise,  unbarred  by  any  rule  of  law  or  equity,  which  are 
cognizable  not  only  at  law,  but  also  in  equity.  Id.  It  is  immaterial,  either 
in  equity  or  at  law,  whether  the  injuries  done  to  the  owner* s  property  were 
originally  intended  by  the  wrongdoer  to  be  perpetual  and  of  a  permanent 
%  character,  or  were  of  a  temporary  nature  only  and  occasional  In  their  opera- 
tion. Id.  The  law  makes  no  distinction  in  the  character  of  the  injury, 
but  prescribes  one  uniform  principle  for  redress,  without  regard  to  the 
nature  of  the  remedy  pursued.    Id. 

The  right  to  bring  an  equity  action  to  restrain  continuous  trespasses 
upon  real  estate  is  not  barred  in  ten  years  from  the  time  of  the  original  tres- 
pass, but  may  be  sustained,  if  brought  at  any  time,  so  long  as  the  plaintiff 
has  title  to  the  property  injured,  and  a  cause  of  action  for  such  injuries  is 
not  barred  at  law.    Id. 


Fifth  AvBNtrE  Bank,  Respondent,  v.  Jamsb  B.  Colgatb, 

Impleaded,  etc.,  Appellant. 

The  Importers  and  Traders'  Bank  of  New  York, 
Respondent,  t;.  The  Same,  Appellant. 

Court  of  Appeals,  June  8,  1890. 

1.  PartnerBhip,    Limited, — ^The  proTlsions  of  the  statute  permitting  a  re- 

newal or  continuance  of  a  limited  partnership  do  not  require  a  state- 
ment that  the  original  contribution  of  the  special  partner  is  unimpaired, 
nor  is  it  necessary  that  such  shall  be  the  fact. 

2.  Same, — The  renewal  and  continuance  of  such  partnership  operates  as  an 

extension,  and  is,  in  practical  effect,  the  same  as  thoo^  such  time  had 
been  embzaced  within  tba  tenuii  o<  the  original  formation. 
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S.  Aime. — ^The  impairment  of  the  capital  without  the  fault  of  the  special 
partner,  where  he  was  ignorant  thereof  and  acted  in  good  f aitU,  does 
not  make  him  liable  as  a  general  partner. 

Appeals  from  judgments  of  the  general  term  of  t^ie 
superior  court  of  the  city  of  New  York,  overruling  defend* 
anVfl  exceptions  and  directing  judgments  for  the  plaintiffs. 

The  first  action  was  brought  upon  two  promissory  notes 
made  by  Humphrey  &  Co.,  in  October  and  December,  1882, 
amounting  to  $11,958.57.  The  second  action  was  brought 
upon  six  promissory  notes  made  by  Humphrey  &  Co.,  in 
September,  1882,  amounting  to  $35,882.16. 

The  alleged  defence  of  the  defendant,  Colgate,  was  that 
he  was  a  special  partner  of  the  firm  of  which  the  other 
defendants,  Theodore  F.  Humphrey,  James  Humphrey  and 
Correl  Humphrey,  were  general  partners.  This  firm  was 
formed  for  a  term  commencing  on  March  11,  1874,  and 
terminating  February  28,  1877,  and  Colgate  as  special 
partner  contributed  to  it  $100,000.  At  its  termination  it 
was  renewed  or  continued  for  a  further  term  ending  on 
February  28,  1882,  and  on  February  18,  1882,  a  certificate 
was  made  by  all  the  parties  to  it  and  an  affidavit  by  one  of 
the  general  partners  for  the  further  renewal  or  continuance 
of  the  partnership  until  February  28, 1886.  *  In  February, 
1883,  the  firm  failed  and  made  an  assignment  for  the  benefit 
of  its  creditors.  The  last  mentioned  certificate  contained 
the  following  provision : 

^^  Fourth.  The  amount  of  capital  which  the  said  James  B. 

Colgate,  the  said  special  partner,  heretofore  contributed  to 

the  common  stock  of  the  said  copartnership  is  the  sum  of  one 

hundred  thousand  dollars  ($100,000),  in  cash,  and  the  said 

capital  stock  of  the  said  special  partner  remains  in  the  said 

limited  partnership  wholly  unimpaired,  and  the  said  amount, 

namely  one  hundred  thousand  dollars  ($100,000),  has  been 

contributed  by  the  said  special  partner  to  the  common  stock 

of  the  renewed  and  continued  partnership." 

And  the  accompanying  affidavit  of  the  general  partner 
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stated,  ^*  that  the  sum  of  one  hundred  thousand  dollars 
specified  in  the  said  certificate  to  have  been  contributed  by 
James  B.  Colgate,  the  special  partner  therein  named,  as 
capital  to  the  common  stock  of  the  said  partnership,  has  been 
heretofore  actually  and  in  good  faith  paid  in  cash  as  capital 
to  the  common  stock  of  the  said  copartnership,  and  remains 
in  the  said  limited  partnership  wholly  unimpaired,  and  the 
said  amount,  namely,  one  hundred  thousand  dollars,  has  been 
contributed  by  the  said  special  partner  to  the  common  stock 
of  the  renewed  and  ccmtinued  partnership."  The  defendant 
Colgate  alone  defended.    The  plaintiffs  recovered. 

William  Allen  Butler^  for  appellant. 

John  JE,  Parsonsy  for  respondents. 

Bradley,  J. — The  question  presented  is  whether  the 
defendant  Colgate,  as  a  special  partner  in  a  limited  partner- 
ship, had  protection  against  liability.  Without  the  aid  of 
the  statute  upon  the  subject,  there  was  no  relief  for  him 
against  the  responsibilities  of  a  general  partner.  And  to 
render  it  available  as  an  exemption  from  liability,  compliance 
with  the  provisions  of  the  statute  was  essential  in  the 
formation  of  the  limited  partnership  and  in  its  renewal  or 
continuance. 

The  view  of  the  trial  court  upon  the  evidence  was  that  it 
was  legally  and  regularly  foiined  and  the  contribution  of 
$100,000  by  Colgate  duly  made,  which  afforded  to  him  the 
rights  of  a  special  partner,  and  that  the  first  renewal  was 
effectual ;  but  that  the  statement  in  the  certificate  for  the 
further  continuance  made  in  February,  1882,  to  the  effect 
that  the  special  capital  remained  wholly  unimpaired  was 
false,  inasmuch  as  the  firm  was  then  insolvent,  and  for  that 
reason  the  defendant  was  liable  as  a  general  partner.  If  the 
solvency  of  the  firm  was  essential  to  a  renewal  or  continuance 
of  the  limited  partnership  and  to  the  exemption  of  the  special 
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partner  from  liability  as  a  general  partner,  or  if  it  was 
necessary  for  that  purpose  to  embrace  in  the  certificate  a 
statement  truly  made  of  the  then  actual  condition  of  such 
capital,  the  recovery  must  be  sustained.  The  conclusion  was 
fairly  required  that  the  firm  was  then  insolvent  in  fact, 
althou&rh  it  did  not  so  appear  by  the  books  of  the  firm  or 
by  any  infonnation  which  the  special  partner  had  obtained 
from  L  balance  sheete  furnished  him  or  otherwise. 

The  question  becomes  one  of  construction  of  the  statute, 
which  provides  that  the  certificate  of  formation  shall  contain : 
1,  the  name  of  the  firm  under  which  such  partnership  is  to 
be  conducted ;  2,  the  general  nature  of  the  business  intended 
to  be  transacted ;  8,  the  names  of  all  the  general  and  special 
partners  interested  therein,  distinguishing  which  are  general 
and  which  are  special  partners,  and  their  respective  places  of 
residence ;  4,  the  amount  of  capital  which  each  special  partner 
shall  have  contributed  to  the  common  stock;  5,  the  period 
at  which  the  partnership  is  to  conunence  and  the  period  at 
which  it  will  terminate.  2  R.  S.  764,  §  4.  The  certificate 
shall  be  acknowledged,  certified,  filed  and  recorded.  Id.  §  6. 
And  with  it  shall  be  filed  an  affidavit  of  one  of  the  gen- 
eral partners  stating  that  the  sums  specified  in  the  certificate 
to  have  been  contributed  by  each  of  the  special  partners  to 
the  common  stock  have  been  actually  and  in  good  faith  paid 
in  cash.  Id.  765,  §  7.  And  it  is  further  provided  that : 
^  No  such  partnership  shall  be  deemed  to  have  been  formed 
until  a  certificate  shall  have  been  made,  acknowledged,  filed 
and  recorded,  nor  until  an  affidavit  shall  have  been  filed  as 
above  directed ;  and  if  any  false  statement  be  made  in  such 
certificate  or  affidavit,  all  the  persons  interested  in  such 
partnership  shall  be  liable  for  all  the  engagements  thereof  as 
general  partners."     Id.  §  8. 

Then  follows  provision  for  publication  of  notice.  Id.  §  9. 
Thus  far  the  provisions  of  the  statute  apparently  have  re- 
lation to  the  formation  of  a  limited  partnership.  It  is  further 
provided  that  ^^  every  renewal  or  continuance  of  such  part- 
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neitship  beyond  the  time  originally  fixed  for  its  duration 
shall  be  oertified,  acknowledged  and  recorded,  and  an  affida- 
vit of  a  general  partner  be  made  and  filed  and  notice  given 
in  the  manner  herein  required  for  its  original  formation; 
and  every  such  partnership  which  shall  be  otherwise  renewed 
or  continued  shall  be  deemed  a  general  partnership."     Id. 

This  is  the  only  provision  for  the  renewal  or  continuance, 
and  in  it  must  be  found  whatever  is  essential  to  the  extension 
of  the  existence  of  the  partnership  beyond  the  period  origin- 
ally given  to  it.  The  evidence  of  the  renewal  or  continuance 
must  be  furnished  in  the  same  manner  as  that  of  its  forma- 
tion.  The  same  formality  must  be  observed.  And  because 
the  last  mentioned  section  does  not  contain  within  itself  the 
requisites  of  the  certificate  and  affidavit,  reference  must  be 
had  to  §§  4  and  7,  in  which  appears  the  manner  of  the  for- 
mation so  far  as  relates  to  the  certificate  and  affidavit.  The 
provisions  there  must  be  followed  in  the  renewal  or  contin- 
uance. The  only  thing  essential  to  be  considered  here  has 
relation  to  the  special  capital.  It  is  provided  in  §  4  that  the 
certificate  shall  contain  a  statement  of  the  amount  of  capital 
which  the  special  partner  shall  have  contributed,  and  in  §  7, 
that  it  shall  appear  by  the  affidavit  that  the  amount  so  speci- 
fied in  the  certificate  has  been  actually  and  in  good  faith 
paid  in  cash. 

The  inquiry  arises  whether  the  statement  in  the  certificate 
and  affidavit,  or  in  either  of  them,  that  the  s|)ecial  capital 
remained  unimpaired,  was  essential  to  the  renewal  or  con- 
tinuance of  the  limited  partnership,  or  whether  in  fact  such 
condition  of  the  capital  was  necessary  to  effectually  accom- 
plish it.  It  is  not  so  expressed  in  the  terms  of  the  statute, 
nor  is  it  necessarily  within  its  import.  The  manner  in  which 
the  renewal  is  to  be  represented  is  that  required  to  form  the 
partnership  originally. 

The  evidence  of  the  latter  is  in  the  certificate,  affidavit 
and  proof  of  publication  of  notice,  all  of  record.    The  orig- 
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inal  certificate  states  the  amount  of  capital  which  has  beea 
contributed  by  the  special  partner  to  the  common  stock,  and 
the  affidavit  declares  that  the  amount  so  certified  has  been  in 
good  faith  paid  in  cash.  The  repetition  of  those  statements 
in  the  certificate  and  affidavit  of  renewal  or  continuance, 
would,  in  that  respect,  seem  to  be  a  literal  compliance  with 
the  statute,  at  least  in  form.  In  that  sense  the  manner  of 
doing  it  was  the  same  as,  or  like,  that  provided  for  the  crea- 
tion of  the  partnership ;  and  in  that  view  no  statement  of 
the  condition  of  the  capital  at  the  time  of  renewal  or  con- 
tinuance would  be  deemed  essential.  But  it  is  contended 
on  the  part  of  the  plaintiffs  that  something  must  appear  in 
the  papers  required  for  the  continuance,  to  show  that  the 
capital  is  then  unimpaired,  else  the  requirement  of  the  cer- 
tificate and  affidavit  is  in  that  respect  useless,  and  can  serve 
no  beneficial  purpose  by  way  of  information  to  the  then  and 
future  creditors  of  the  firm,  or  those  dealing  with  it.  The 
purpose  of  this  provision  of  the  statute  is  not  that  a  new 
partnership  be  created,  but  that  one  already  existing  may  be 
continued ;  that  its  life  may  at  the  option  of  the  partners  be 
prolonged.  No  new  capital  is  to  be  contributed  by  the 
special  partner.  His  right  and  relation  as  such,  so  far  as 
they  are  dependent  upon  capital,  are  supported  by  the  con- 
tribution made  by  him  in  the  outset.  There  may  be  reasons 
for  the  denial  of  the  right  to  renew  or  continue  the  partner- 
ship, unless  the  capital  remains  intact  and  unless  the  evidence 
of  it  be  furnished  by  the  record  required  to  be  made  of  the 
renewal,  and  the  contrary  may  not  be  wholly  without  the 
claim  of  rational  contention.  But  which  view  has  the  sup- 
port of  the  better  reason  or  would  be  productive  of  the  better 
rule  applicable  to  it  under  all  circumstances,  is  not  now  the 
subject  of  consideration  further  than  it  may  have  a  bearing 
upon  the  question  of  construction  of  the  statute.  If  it  is 
not  required  by  the  statute  that  the  fact  be  made  to  appear 
by  them,  the  statement  in  the  certificate  and  affidavit  that 
the  capital  remained  unimpaired  would  seem  to  have  been 
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surplusage,  and  the  fact  that  it  was  not  so,  was  unimportant 
for  the  purposes  of  the  question  here,  unless  the  effectual 
renewal  or  continuance  of  the  limited  partnership  was  de- 
pendent upon  the  capital  then  so  remaining. 

It  may  be  observed  that  the  provisions  of  §  8  declaring  the 
effect  of  any  fake  statement  relates  only  to  the  certificate 
and  affidavit  made  on  the  original  formation  of  the  partner- 
ship, and  that  there  seems  to  be  no  provision  of  that  charac- 
ter applicable  to  the  proceedings  taken  for  the  renewal  or 
continuance.  But  whatever  the  statute  directs  to  be  done 
is  essential  to  accomplish  it  without  reference  to  the  existence 
or  want  of  any  penal  provision,  as  all  the  rights  and  privi- 
leges qualifying  the  obligations  and  liabilities  incident  to  a 
general  partnership  according  to  the  common  law  or  law 
merchant  are  wholly  derived  from  the  statute,  which,  for 
their  support,  must  be  substantially,  in  all  respects,  observed* 
Haviland  v.  Chace,  39  Barb.  283 ;  Sharp  v.  Hutchinson,  100 
N.  Y.  588.  And  this  in  the  formation  of  the  partnership 
is  not  satisfied  by  the  sufficiency  of  the  certificate  and  affida- 
vit with  the  requisite  notice,  but  the  essential  facts  upon 
which  they  purport  to  be  founded  must  exist  and  be  truly 
stated  in  them  to  give  efficiency  to  the  statutory  partnership. 
Van  Ingen  v.  Whitman,  62  N.  Y.  613 ;  Durant  v.  Aben- 
droth,  69  Id.  148. 

The  only  provision  for  the  contribution  of  capital  by  the 
special  partner  is  found  in  §  2,  which  provides  that  it  be 
made  ^^  in  actual  cash."  This  has  relation  to  the  formation 
of  the  partnership,  and  contribution  of  capital  at  any  other 
time  or  during  its  cpntinuance  is  not  only  provided  for, 
but  by  §  12  it  is  declared  that  every  alteration  ^^  in  the  capital 
or  shares  thereof  contributed,  held  or  owned,  or  to  be  contrib- 
uted, held  or  owned  by  any  of  the  special  partners,"  shall  be 
deemed  a  dissolution  of  the  partnership.  The  contribution 
of  capital,  therefore,  by  which  the  interest  of  the  special 
partner  is  represented  during  the  time  of  the  continuance  of 
the  partnership  is  unchangeably  fixed  by  that  made  on  its 
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formation.  Lineweaver  v.  Slagle,  4  Eastern  R.  467.  And 
this  capital  is  guarded  against  the  act  of  the  special  partner 
by  statutory  inhibition  of  its  withdrawal,  §  15,  and  by  the 
penalty  if  it  be  so  withdrawn  by  him,  wholly  or  partially, 
during  the  continuance  of  the  partnership,  that  his  relation 
and  protection  as  such  ceases,  and  he  becomes  a  general  part- 
ner. Bulkley  v,  Marks,  15  Abb.  454 ;  Beers  v.  Reynolds, 
11  N.  Y.  67. 

The  renewal  or  continuance  provided  for  operates  as  an 
extension  for  the  designated  period,  a  mere  continuance  of 
the  life  for  that  time  of  the  originally  formed  partnership  ; 
and  in  practical  effect  is  the  same  as  if  such  time  had  been 
embraced  within  the  term  of  the  original  formation.  Trou- 
bat  on  Lim.  Part.,  §  122.  This  was  evidently  the  purpose 
of  the  statute,  and  the  renewal  or  continuance  so  far  as  re- 
spects the  reference  to  the  special  capital  has  relation  only  to 
that  which  was  originally  contributed;  and  the  proceedings 
had  to  extend  the  time  of  existence  is  assurance  that  noth- 
ing has  been  done  to  defeat  the  right  of  renewal  and  of  the 
protection  of  the  special  partner  as  such.  If,  however,  it  be 
requisite  to  a  renewal  or  continuance  that  it  be  made  to  ap- 
pear in  the  certificate  and  affidavit  that  the  capital  remains 
unimpaired,  it  follows  that  unless  the  capital  so  remain  the 
existence  of  the  partnership  cannot  be  extended.  The  con- 
sequence of  such  requirement  to  pmtect  the  special  part- 
ner against  the  liability  of  a  general  partner  would  render  it 
imprudent  for  him  to  consent  to  renew  or  to  permit  the  busi- 
ness to  proceed,  but  his  safety  would  be  only  in  an  immedi- 
ate liquidation.  The  books  of  the  firm  would  not  necessa- 
rily afford  him  accurate  or  full  information  of  its  actual  finan- 
cial condition.  Nor  would  the  appearances  of  the  ability 
of  the  debtois  of  the  firm  to  pay  be  any  protecting  informa- 
tion, if  it  turned  out  that  they  were  at  the  time  insolvent. 
While  he  may  examine  into  the  state  and  progress  of  the 
partnership  concerns,  and  may  ^  negotiate  sales,  purchases 
and  other  business,'"  subject  to  the  approval  of  a  general  part- 
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ner,  he  shall  not  except  as  so  provided  transact  any  business 
on  account  of  the  partnership,  nor  be  employed  for  that  pur- 
pose as  agent  or  otherwise,  without  being  subjected  to  the 
liabilities  of  a  general  partner.  2  R.  S.  766,  §  17,  as  amend- 
ed by  Laws  1857,  chap.  414.  He,  therefore,  must  rely 
mainly  upon  the  information  he  may  obtain  from  the  books 
and  the  general  partners  about  thq  condition  of  the  firm  at 
any  time  during  its  existence.  The  situation  in  that  re- 
spect of  a  special  paitner  maybe  well  illustrated  by  what  ap- 
pears in  this  case.  He  had  nothing  to  do  with  the  business. 
He  was  furnished  annually  with  balance  sheets  taken  from 
the  books,  showing  what  purported  and  as  then  appeared  to 
be  the  financial  condition  of  the  firm.  The  statement  fur- 
nished him  near  the  time  of  the  renewal  or  about  the  1st  of 
March,  1882,  represented  the  firm  as  solvent  with  a  balance 
of  over  f  250,000  to  the  credit  of  the  general  and  special 
partners.  This  was  the  situation  appearing  on  the  books. 
The  special  partner  had  done  nothing  to  impair  the  capital. 
The  deficiency  in  value  of  the  bills  receivable  and  accounts 
among  the  assets  of  the  firm  placed  it  in  a  state  of  insol- 
vency. These  facts,  of  themselves,  are  of  no  moment.  They 
are  referred  to  by  way  of  illustration  of  the  embarrassment  to 
a  special  partner,  which  may  attend  the  continuance  of  a 
pa^ne^hip  beyond  the  term  originaUy  designated  if  the  cap- 
ital  must  remain  unimpaired  to  permit  it,  and  as  bearing,  if 
any  they  may  have,  upon  the  construction  of  the  statute*  It 
is  urged  that  the  certificate  and  affidavit  required  to  renew 
or  continue  must  have  been  intended  to  speak  of  the  situa- 
tion as  of  the  time  they  are  made,  and  that  the  statutory  adop- 
tion of  the  manner  of  certifying  and  verifying  the  original 
formation  as  the  method  of  doing  it,  must  be  taken  as  ap- 
plicable mvtati9  mutandis  to  the  renewal  or  continuance. 
This  may  be  properly  so  in  the  formality  of  distinguishing 
it  from  the  creation  of  the  partnership.  But  a  substantial 
difference  would  be  a  departure  from  the  manner  prescribed. 
It  is  no  more  essential  to  add  anything  not  within  the  pro- 
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visions  of  the  statute  than  it  is  permissible  to  omit  any- 
thing within  its  provisions.  The  manner  as  directed  of 
certifying  and  verifying  imports  substantial  uniformity 
with  that  required  by  §§  4  and  7,  and  not  necessarily 
anything  more.  Troubat,  §  110.  If  the  purpose  of  the  re- 
quirement to  accomplish  the  continuance  was  to  inform  the 
future  creditors  of  the  firm,  or  those  dealing  with  it,  of  its 
then  financial  condition,  the  legislature  signally  failed  in  the 
language  employed  to  express  such  intent.  The  only  ref- 
erence made  to  capital  in  the  statute  is  that  relating  to  its 
contribution  and  amount  as  of  the  time  of  the  formation. 
And  the  consequences  upon  it  of  the  hazards  of  the  trade  to 
which  the  capital  may  have  been  exposed  in  the  business  of 
the  partnership  does  not  seem  by  the  statute  to  be  made  the 
subject  of  information  to  be  furnished  by  the  certificate  and 
affidavit  essential  to  the  continuance,  and  they  in  not  con- 
taining any  reference  to  the  then  condition  of  the  capital 
cannot  operate  as  a  fraud  upon  the  creditors  any  more  than 
that  to  which  the  creditors  might  be  subjected  in  the  midst 
of  an  unexpired  term. 

If  it  had  been  within  the  legislative  purpose  that  such 
further  information  be  furnished,  it  may,  and  seems  that  it 
would,  in  some  manner  have  been  so  indicated  in  the  statute. 
And  to  say  that  it  was  within  its  contemplation  that  the 
papers  made  to  continue  the  partnership  must  import  that 
the  special  capital  remains  unimpaired,  and  if  not  so  no  con- 
tinuance of  it  can  be  effectually  had,  requires  an  implication 
not  warranted  by  any  language  of  the  statute. 

In  Metropolitan  National  Bank  v,  Sirret,  97  N.  Y.  820,  no 
statement  to  that  effect  was  contained  in  the  certificate  or 
Affidavit  of  renewal  or  continuance,  and  the  court  held  that 
the  certificate  stated  all  the  facts  required  to  be  stated  by 
the  fourth  section  of  the  statute.  The  court  there  did  not 
consider  the  question  whether  it  was  essential  to  a  renewal  or 
continuance  that  the  capital  should  then  remain  unimpaired. 
It  may  be  assumed  that  the  continuance  as  well  as  its  former 
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existence  must  have  for  its  support  a  valid  formation  of  the 
partnership.  It  takes  from  its  creation  the  life  which  sus- 
tains its  properly  continued  existence.  It  is  argued  that  the 
statute  has  within  its  purpose  an  unexpressed  meaning 
which  should  govern  its  construction.  Upon  that  subject 
it  may  be  said  that  when  there  is  obscurity  in  the  words 
used,  or  if  the  language  employed  does  not  completely  ex- 
press the  evident  piupose  of  a  statute,  the  legislative  intent 
may  be  sought  for  in  its  title  or  in  the  cause  or  necessity  for 
making  it,  and  effect  given  as  within  its  meaning,  although 
not  within  the  letter  of  the  statute.  People  t;.  Utica  Ins. 
Co.,  15  Johns.  858,  380.  But  the  intention  of  the  framenf 
must  first  be  sought  for  in  the  language  used,  and  if  that  is 
free  from  ambiguity  and  has  a  plain  meaning  it  will  be  pre- 
sumed to  express  their  intent,  and  there  is  no  occasion  to  go 
farther  for  interpretation.  The  language  of  the  statute 
should  be  given  its  natural  and  obvious  import.  The  court 
cannot  correct  errors  or  cure  supposed  defects  in  legislation. 
McCluskey  v.  Cromwell,  11  N.  Y.  598 ;  Johnson  v.  H.  R.  R. 
R.  Co.,  49  Id.  455,  462  ;  Benton  v.  Wickwire,  54  Id.  226 ; 
Bell  V.  Mayor,  105  Id.  144. 

There  does  not  seem  to  be  anything  in  the  statute  in  ques- 
tion, or  in  its  apparent  purpose,  to  warrant  the  conclusion 
that  the  intent  of  its  makers  was  to  deny  to  a  partnership 
constituted  in  pursuance  of  it  the  right  to  continue  its  exist- 
ence unless  the  capital  remained  undiminished,  or  that  its 
condition,  other  than  by  reference  to  the  capital  originally 
contributed,  must  essentially  be  certified  or  represented  in 
the  papers  upon  which  the  continuance  is  founded.  While 
such  restriction  might  wisely  be  applied  to  stay  speculation 
on  exhausted  capital,  it  may  be  seen  that  such  a  rule  might 
have  the  effect  to  force  a  partnership  into  liquidation  at  much 
sacrifice  as  a  precautionaiy  means  for  the  protection  of  a 
special  partner.  In  some  of  the  states  the  statutes  require  a 
statement  to  be  made  on  renewal  of  the  partnership  of  the 
condition  of  the  capital,  and  in  many  of  them  the  statutes  are 
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Bimilar  in  that  respect  to  ours.  The  right  to  form  limited 
partnerships  was  first  introduced  into  this  state  by  chap.  244 
of  Laws  of  1822,  which  required  no  certificate,  but  provided 
for  a  registry  of  substantially  the  requisites  of  the  certificate 
now  required,  and  following  in  that  connection  was  the  pro- 
vision that  ^^all  renewals  or  continuances  of  partnerships 
fihall  be  registered  in  like  manner.'*  §  7.  And  by  the  next 
section  it  was  provided  that  it  should  be  the  duty  of  a 
general  partner  at  the  time  of  registering  to  file  an  affidavit 
made  by  him  of  the  actual  h(ma  fide  advance  of  the  sum  by 
the  special  partner  according  to  the  registry  of  the  amount 
of  the  same.  §  8.  The  main  features  there  were  substan- 
tially the  same  as  they  are  in  the  Revised  Statutes.  But 
the  provisions  of  the  act  of  1822  may  be  so  construed  as  not 
to  have  required  an  affidavit  on  renewal  or  continuance.  In 
the  present  statute  the  words  "  certified,  acknowledged  and 
recorded  and  an  affidavit  of  a  general  partner  be  made  and 
£led,  and  notice  given  in  the  manner  herein  required  for  its 
original  formation,*'  are  substituted  for  the  method  provided 
in  that  respect  by  the  prior  act.  Then,  as  now,  there  was  no 
qualifix^ation  of  the  right  to  renew  or  continue  founded  upon 
the  remaining  condition  of  the  special  capital  provided  by 
the  statute.  But  it  was  then  given  the  same  protection  as 
now  against  interference  of  the  special  partner  with  it. 

It  has  been  suggested  that,  in  the  view  taken  here,  an 
affidavit  could  serve  no  impoi*tant  purpose  on  renewal,  as  it 
would  furnish  no  information  not  before  given  by  that  filed 
on  the  formation,  and  therefore  the  appearance  in  it  of  some- 
thing further  was  contemplated.  While  it  is  not  seen  how 
the  implication  contended  for  can  arise  from  that  cause,  it 
may  be  assumed  that  the  certification  and  verification  as 
directed  might  be  treated  as  assurance  that  the  capital  orig^ 
inally  contri^^uted  or  any  part  of  it  had  not  been  withdrawn 
by  the  special  partner,  since  those  are  by  the  statute  made 
the  essential  facts  to  support  the  continuance  of  the  partner- 
ship, and  the  only  ones  in  respect  to  the  capital  provided  for 
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by  the  statute.  There  is  nothing  in  the  revisers'  notes  to- 
indicate  any  design  to  produce  any  substantial  modification 
in  that  respect  of  the  provisions  of  the  prior  statute,  3  R.  S. 
2d  Ed.  608,  which  may  properly  be  referred  to  in  construing^ 
the  revision.  McDonald  v.  Hovey,  110  U.  S.  619 ;  100  Id. 
608 ;  Waterford&  Whitehall  Turnpike  v.  People,  9  Barb.  161. 
This  system  of  partnership  was  at  an  early  day  adopted  in 
continental  Europe,  and  became  part  of  the  modem  civil 
law.  And  Chancellor  Kent  informs  us  that  the  provisions  of 
our  statute  upon  this  subject  "  have  been  taken  in  most  of 
the  essential  points  from  the  French  regulations  in  the  Com- 
mercial Code ;  and  it  is  the  first  instance  in  the  history  of 
the  legislation  of  New  York  that  the  statute  law  of  any 
other  country  than  that  of  Great  Britain  has  been  closely 
imitated  and  adopted."  3  Kent's  Com.  36.  By  reference  to 
the  French  Code  it  is  seen  that  the  continuance  of  a  part- 
nership beyond  its  prior  designated  term  required  authentica- 
tion according  to  the  same  forms  as  for  its  creation,  and  they 
were  essentially  to  be  observed  for  its  accomplishment.  The 
policy  of  this  law  was  to  bring  into  trade  and  commerce 
funds  of  those  not  inclined  to  engage  in  that  business,  who 
were  disposed  to  furnish  capital  upon  such  limited  lia- 
bility, with  a  view  to  the  share  of  profits  which  might  be 
expected  to  result  to  them  from  its  use.  And  the  fact  that 
the  law  has  been  in  operation  in  tliis  state  for  nearly  seventy 
years,  and  has  been  adopted  in  most  if  not  all  the  states  of 
the  Union,  indicates  that  it  is  deemed  to  have  its  advan- 
tages, and  that  it  serves  a  purpose  consistent  with  the  public 
welfare.  It  is  entitled  to  a  reasonable  construction  for  the 
protection  of  the  special  partners  as  well  as  others  that  the 
statute  in  its  design  may  be  rendered  effectual.  Riper  »• 
Poppenhausen,  43  N.  Y.  73 ;  Manhattan  Co.  v,  Laimbeer, 
108  Id.  578,  582. 

There  seems  to  be  but  very  little  adjudication  bearing 
upon  the  question  under  consideration.  Tn  Louisiana  the 
statute  provides  that  "  the  prorogation  which  may  be  agreed 
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upon  between  the  parties  shall  be  made  and  proved  in  the 
same  manner  as  the  contraet  of  partnership  itself."  In 
Arnold  f .  Danziger,  80  Fed.  Rep.  898,  the  question  arose 
whether  the  prorogation  which  the  partners  sought  to  make 
wa&  effectual  to  continue  the  existing  partnership,  inasmuch 
as  the  special  capital  had  been  impaired  and  the  general 
partner  was  insolvent*  The  action  was  thereby  creditors  of 
the  firm,  who  alleged  that  they  were  induced  by  the  renewal 
of  the  partnership  to  give  it  credit ;  and  the  relief  sought 
was  that  the  special  partner  should  advance  sufficient  to 
make  up  the  amount  originally  contributed  by.  him.  The 
court  held  that  the  renewal  or  continuance  was  not  the  crea- 
tion  of  a  new  partnership,  but  an  extension  of  the  one  before 
then  existing;  and  that  the  special  partner  had  hazarded 
only  .the  amount  contributed  and  was  not  liable  to  do  more. 
The  determination  of  that  case  was  to  the  effect  that  the 
diminution  or  impairment  of  the  capital  was  not  in  the  way 
of  the  renewal  or  continuance  of  the  partnership. 

In  Haddock  v.  Griiinell  Mfg.  Corp'n,  109  Penn.  St.  375 ; 
2  East.  Rep.  604,  there  was  no  new  certificate  making  any 
reference  to  the  special  capital,  but  the  affidavit  stated  the 
amount  originally  contributed,  and  that  it  remained  in  the 
oommon  stock.  While  it  appeared  by  the  certificate  and 
affidavit  made  on  the  formation  that  the  amount  had  been 
paid  in  cash,  there  was  nothing  in  either  the  agreement  for 
renewal  or  the  affidavit  then  made  that  the  contribution  was 
made  in  cash.  The  court  held  that  the  affidavit  was  insuffi- 
cient to  support  the  continuance  of  the  limited  partner- 
ship, and  that  the  liability  of  the  special  partner  was  that  of 
a  general  partner,  for  the  reason  that  it  was  not  stated  in 
what  shape  the  capital  remained,  whether  *'  in  cash,  in  mer- 
chandise," or  was  represented  by  "  bad  debts,  a  margin  in 
stock  or  speculation  in  real  estate,"  and  added  the  remark 
that  "  the  creditors  are  entitled  to  know  when  the  partner- 
ship,'is  renewed,  whether  the  special  capital  is  a  reality  or  a 
myth." 

It  may  be  observed  that  while  the  provision  of  the  Penn- 
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sylvania  statute  relating  to  renewal  or  continuance  is  the 
same  in  that  respect  as  in  this  state,  it  is  different  in  relation 
to  the  nature  of  capital  furnished.  There  the  contribution 
may  be  made  in  cash,  goods  or  merchandise,  and  when  mado 
in  goods,  their  nature  and  value  shall  be  fully  set  forth  in 
the  certificate.  The  view  expressed  in  the  opinion  in  that 
case  was  to  the  effect  that  the  affidavit  should  give  as  full 
information  upon  the  renewal  as  upon  the  original  f ormation^ 
and  that  when  renewed  or  continued  the  partnership  must  be  in 
the  same  condition,  so  far  as  the  special  capital  is  concerned, 
as  when  orginally  formed.  While  that^ew  is  not  entirely 
in  harmony  with  Metropolitan  Natl.  Bank  t;.  Sirret,  and  is  not 
adopted  here,  it  is  unnecessary  to  say  of  that  case  more 
than  that  it  is  distinguishable  from  the  present  one  in 
the  fact  that  the  requisite  certificate  and  affidavit  within  the 
meaning  of  the  statute  were  not  made  for  renewal,  and  upon 
that  ground  the  decision  there  made  was  placed. 

We  think  that  the  impairment  of  the  capital  without  the 
fault  of  the  special  partner  did  not  deny  the  right  to  renew 
or  continue  the  partnership,  nor  is  the  statement  of  the  con- 
dition of  the  special  capital  in  the  certificate  or  affidavit 
essential  to  effect  a  renewal.  It  follows  that  those  instru* 
ments  contained  all  that  was  required  by  the  statute  to  ac- 
complish such  continuation,  and  whatever  was  in  excess  of  it 
was,  for  that  purpose,  surplusage.  What  might  be  the  con- 
sequences of  such  additional  statement  in  the  certificate  as 
bearing  upon  the  liability  of  the  special  partner  to  creditors 
who  have  been  induced  by  it  to  give  credit  to  the  firm,  is  a 
question  not  here  for  consideration.  Nor  is  the  question 
considered  whether  or  not  the  trial  court  was  right  in  hold- 
ing, as  matter  of  law,  that  the  contribution  of  capital  was 
duly  and  in  good  faith  made  by  the  special  partner  in  the 
formation  of  the  partnership. 

These  views  lead  to  the  conclusion  that  the  judgments  should 
be  reversed  and  new  trials  granted,  costs  to  abide  the  event. 

All  concur. 
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Object, — The  scheme  of  the  statute  is  to  permit  the  formation  of  busi- 
ness companies  so  that  certain  members  shall  not  be  liable  for  the  debts 
and  obligations  of  the  company  beyond  the  capital  contributed,  and  may, 
at  the  same  time,  share  in  the  profits  of  the  business,  if  any  are  made. 
Bell  V.  Merrifield,  28  Hun,  219.  To  secure  this  immunity,  they  must  per- 
form all  the  requirements  and  observe  all  the  conditions  in  the  statute.  If 
they  fail  to  do  this  and  disregard  its  commands  and  Injunctions,  the  shield 
which  the  statute  intends  to  give  them  is  gone.  Id.  They,  in  fact  and  in 
law,  become  general  partners,  with  all  the  common  law  liabilities  incident 
to  that  relation.    Id. 

The  primary  object  of  the  act  authorizing  limited  partnerships  is  to 
encourage  those  having  capital  to  become  partners  with  those  having 
skill,  by  limiting  the  liability  of  the  former  to  the  amount  actually  con- 
tributed to  the  firm.  White  v.  Eiseman,  134  N.  Y.  101.  The  next  and 
incidental  object  is  to  furnish  a  reasonable  protection  to  those  dealing 
with  the  concern  by  requiring  certain  acts  to  be  done  and  public  notice 
thereof  given,  so  that  all  who  desire  may  know  the  essential  features  of  the 
arrangements.  Id.  In  order  to  prevent  evasion  and  fraud,  it  is  provided 
that  any  false  statement  in  the  certificate  or  affidavit  shall  render  all  the 
partners  equally  liable.  That  provision,  however,  is  not  designed  as  a  trap 
to  catch  the  innocent  and  unwary,  but  as  a  bar  to  shut  out  the  dishonest  and 
fraudulent.  Id.  While  the  courts  were  at  first  inclined  to  a  strict  con- 
struction against  those  thus  seeking  exeipption  from  the  common  law 
liability  of  partners,  the  tendency  in  this  state  is  now  toward  a  liberal  con- 
struction, so  as  to  accomplish  the  wise  purpose  of  the  act  by  uniting 
capital  and  labor  in  business  enterprises,  without  excessive  hazard  to  the 
former.  Id. ;  Pres.,  etc.,  v.  Laimbeer,  106  N.  Y.  578;  Fifth  Ave.  Bank  v. 
Colgate,  120  Id.  381;  Met.  Kat.  Bank  v.  Palmer,  30  St.  Rep.  509;  Levy  «. 
Lock,  47  How.  394;  Lawrence  v.  Merrifield,  10  J.  <fe  S.  36;  afTd  73  N.  Y. 
690;  Ropes  V.  Colgate,  17  Abb.  N.  C.  136.  The  more  recent  cases  regard 
the  statute  as  remedial  in  its  nature,  and,  looking  to  substance  rather  than 
form,  to  protect  those,  who,  in  good  faith,  substantially  comply  with  the 
essentia]  requirements.    White  v.  Eiseman,  ante. 

This  may  well  be  reganled  as  a  remedial  statute,  and  should  receive  a 
liberal  construction,  with  a  view  to  suppress  the  mischief  and  advance  the 
remedy.  Riper  v.  Poppenhausen,  43  N.  Y.  68.  If  the  special  partner  sub- 
stantially complies  with  the  requirements  of  the  act,  he  ought  not  to  hazard 
anything  but  his  special  capital  in  a  business  which  he  cannot  personally 
conduct.  Id.  It  is  not  every  technical  violation,  every  failure  to  comply 
with  the  letter  of  the  law,  that  should  deprive  him  of  such  exemption.    Id. 

A  special  partnership  is,  in  one  asx>ect,  a  privilege,  because  at  common 
law  no  such  partnership  could  be  formed.  Pres.,  etc.,  v.  Laimbeer,  ante. 
But  at  the  same  time  the  granting  thereof  accords  with  the  policy  of  a 
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commercial  community.  It  tends  to  the  enlargement  of  business  transac- 
tions to  permit  men,  under  certain  reasonable  conditions,  to  do  business 
with  a  restricted  liability,  who  without  such  restriction  would  suffer  a  por- 
tion of  their  capital  to  remain  unemployed,  rather  than  risk  their  whole 
I>os8essions  under  the  broad  liability  of  a  general  partnership.  Id.  For 
this  reason,  acts  providing  for  the  formation  of  a  limited  partnership  should 
receive  a  reasonable  construction,  not  such  as  to  make  its  formation  almost 
impossible,  nor  such  that  the  slightest  and  most  innocent,  and  to  third  per- 
sons an  entirely  harmless,  deviation  from  the  strictest  construction,  that 
can  be  given  to  a  statute,  shall  work  results  to  the  special  partner  of  possi- 
bly a  most  disastrous  and  utterly  ruinous  nature,  including  liability  for 
enormous  debts  incurred  by  the  general  partners,  where  the  credit  given 
was  not  in  the  least  based  upon  any  assumed  liability  of  the  special  partner 
greater  than  the  capital  he  has  contributed.    Id. 

Act  qf  18£IS, — The  earliest  statute  upon  the  subject  of  a  formation  of 
limited  partnerships  is  that  of  the  act  of  1822.  Id.  From  the  time  of  the 
passage  of  this  act,  it  remained  substantially  in  that  condition  until  the 
adoption  of  the  Kevised  Statutes,  when  the  act  was  recast.  Id.  But,  in 
the  Revised  Statutes,  though  different  language  is  used  in  many  parts  of  it, 
the  same  general  requirements  are  made  for  the  formation  of  such  a  part- 
nership. The  certificate  is  to  be  made  as  provided  for  in  the  act  of  1822, 
and  the  same  information  is  to  be  given  in  it,  with  the  addition  that  there 
is  also  to  be  stated  the  general  nature  of  the  business  intended  to  be  trans- 
acted by  the  copartnership.  Id.  This  certificate  is  to  be  acknowledged 
as  provided  for  in  the  act  of  1822,  an  afAdavit  is  also  to  be  made  by  one  of 
the  general  partners  and  to  be  filed  in  the  of&ce  of  the  county  clerk,  stating 
that  the  sums  specified  in  the  certificate  have  been  contributed  by  each  of 
the  special  partners  to  the  common  stock  and  in  good  faith  and  actually  paid 
in  cash.  But,  instead  of  the  simple  provision  for  the  registering»of  the 
certificate  in  a  book  in  the  ofQce  of  the  clerk  of  the  county,  the  Revised 
Statutes  provide  that  the  certificate  thus  acknowledged,  etc.,  shall  be  filed 
in  the  office  of  the  county  clerk,  and  shall  also  be  recorded  by  him  at  large 
in  a  book  to  be  kept  for  that  purpose  open  to  public  inspection.  The  duty 
is  not,  in  terms,  cast  upon  the  partners,  of  seeing  that  such  record  is  made. 
In  this  respect,  there  is  a  very  material  difference  in  the  requirements  of  the 
two  acts.  Id.  The  act  also  provides  for  the  publication  in  two  newspapers 
of  the  terms  of  the  partnership  as  provided  for  in  the  act  of  1822,  and  there 
are  other  provisions  in  both  acts,  relating  to  the  workings  of  the  partner- 
ship, which  are  substantially  similar,  and  in  almost  the  same  language. 
The  sixth  section  of  the  act  of  1822  provides  that,  before  any  partnership 
under  that  act  shall  be  carried  into  effect,  the  things  above  provided  for 
shall  be  done.  Among  these  is  the  registering  of  the  certificate.  The  duty 
to  see  that  the  registry  is  made,  having  been  specifically  and  in  plain  terms 
cast  upon  the  partners,  it  might,  perhaps,  be  justifiable  to  hold  them  liable 
under  this  section,  until  such  registry  is  made.  But  under  the  Revised 
Statutes,  however,  the  question  is  entirely  different.  Id.  It  is  true  that 
the  eighth  section  states  that  no  such  partnership  shall  be  deemed  to  be 
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formed,  until  a  certificate  shall  be  made,  acknowledged,  filed  and  recorded, 
nor  tmtil  the  affidavit  shall  have  been  filed  as  above  directed.  But  the 
<Iiie8tion  Is,  what  was  the  real  meaning  of  the  legislatore  in  using  that 
language,  while  leaving  out  the  provision  which  made  it  the  duty  of  the 
partners  themselves  to  see  to  the  recording  of  the  certificate  ?  It  did  not 
mean  the  strict  technical  and  physical  act  of  recording  at  length  the  oer« 
tifieste  in  the  book,  but  it  meant  what  is  usually  imported  in  using  the  word 
'*  noorded  *'  in  the  statutes,  that  is,  until  it  shall  have  been  filed  and  left 
for  the  purpose  of  being  recorded.    Id. 

When  the  parties  have  done  all  they  can  do  in  the  way  of  complying  with 
the  terms  and  conditions  of  the  Limited  Partnership  Act,  and  when  all  that 
remains  to  be  done  is  for  a  public  officer,  intrusted  with  the  care  and  custody 
of  the  pc^rs  filed  with  him,  to  perform  the  duties  devolved  upon  him  under 
the  provisions  of  the  law,  it  must  be  regarded  as  a  compliance  by  the  parties 
interested  with  the  terms  of  the  statute.  Id.  The  record  must  be  assumed 
to  be  made,  when  the  paper  goes,  for  the  purpose  of  record,  out  of  the 
control  of  the  individual  into  the  control  of  the  public  officer.  Con* 
sequently,  the  filing  with  the  county  clerk  of  the  certificate  and  affidavit 
required  by  the  provisions  of  the  statute  is  sufficient  to  form  a  limited  part- 
nership.   Id. 

The  omission  of  the  clerk  actually  to  record  the  certificate  does  not  render 
a  special  partner  liable  as  a  general  partner  for  the  debts  of  the  firm.  The 
record  must  be  assumed  to  be  made  when  the  certificate  is  delivered  to  the 
clerk  for  the  purpose  of  record.    Id. 

OapitaL — It  is  a  substantial  compliance  with  the  statute  which  is  required, 
and  defects  of  form  may  be  overlooked  and  disregarded.  Yan  Ingen  v. 
Whitman,  62  N.  Y.  513;  Bowen  v.  Argall,  24  Wend.  496;  Smith  v.  Same,  6 
Hill,  479.  Still,  the  statute  is  rigorous  in  its  terms.  The  amount  contrib- 
uted by  the  special  partner  is  an  essential  part  of  the  terms  of  the  partner- 
ship. Id.  The  mode  of  contribution  is  just  as  explicitly  fixed  as  that  there 
shall  be  a  contribution.  Yan  Ingen  v.  Whitman,  ante.  It  is  just  as  ex- 
plicitly required  that  the  mode  of  contribution  prescribed  by  the  statute 
■hall  be  followed,  and  shall  be  averred  in  the  affidavit,  as  that  there  shall 
be  an  amount  of  contribution,  and  that  the  true  amount  shall  be  stated. 
Id.  To  guard  against  unsafe  practices,  and  to  secure  the  public  against 
even  innocent  deception  or  mistake,  the  statute  demands  that  a  limited 
partoer  shall  pay  into  the  capital  a  sum  which  he  shall  specify;  that  he 
shall  make  actual  cash  payment  of  that  sum;  that  there  shall  be  an  affidavit 
of  the  general  partner  that  such  specific  sum  has  been  actually  and  in  good 
faith  paid  in  cash;  and  that  notice  of  that  sum  and  of  its  payment  shall  be 
advertised.  Id.  Certainly  the  statute  means  cash,  which  is  money  in  hand, 
and  not  credits  of  the  special  partner  or  other  person  however  available, 
nor  real  estate  however  valuable,  nor  merchandise  however  salable.  Id.  It 
is  not  meant  to  permit  something  supposed  to  be  equivalent  to  money  to  be 
put  in  as  capital,  and  so  open  the  door  for  dispute  and  inquiry  as  to  the 
real  value  of  such  substitute,  with  ofttimes  doubtful  and  unsatisfactory 
nsnlt.    The  purpose  is  that  the  limited  iMutnership  shall  start  in  its  buai* 
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ness  on  a  fixed  and  certain  basis,  with  the  sum  in  its  possession  of  tiMt 
which  does  command  the  markets,  and  makes  the  possessor  of  it  eqnal,  aa 
a  buyer,  to  any  other,  and  to  its  extent  as  solvent  as  any  other.  Id«  tt  ia 
not  a  substantial  compliance  with  the  statute  to  substitute  for  that  aooie 
other  thing,  however  convertible  at  the  time,  but  wlilch  must  be  under  the 
hazards  and  fluctuations  of  business,  as  to  its  readiness  of  convertibility  and 
amount  of  production.  Id.  Kor  need  there  be  an  intentional  false  state- 
ment to  bring  the  parties  within  the  reprehension  of  the  statute. 
The  object  of  the  statute  is,  by  the  payment  into  the  capital  of  a  specified 
sum  in  cash,  to  give  reasonable  security  to  the  portion  of  the  public  likely 
to  deal  with  the  partnership.  To  insure  the  payment  of  that  sum  in  this 
manner,  the  statute  requires  the  affidavit  that  the  payment  thereof  has 
been  thus  made  before  the  partnership  can  start  as  a  limited  one.  Id. 
The  statement  as  to  the  amount  of  the  cash  payment  is  required  so  that  the 
public  may  learn  thereby  the  extent  of  its  dealings  with  the  firm.  The 
affidavit  is  demanded  that  the  public  may  have  reliance  upon  the  existoice 
of  the  fact  of  payment.  Id.  The  statute  is  thwarted,  the  public  misled^ 
and  its  reliance  misplaced  and  deceived,  as  much  when  there  is  an  uninten- 
tional as  when  there  is  an  intentional  imtruth.  The  statute  does  not  set 
out  to  deal  with  motives,  but  with  acts  and  their  results.  It  guards  the 
public,  not  by  requiring  good  intentions,  but  a  certain  act  done  in  a  certain 
mode,  and  a  true  statement  that  it  has  been  thus  done.    Id. 

It  is  well  settled  that,  under  the  Limited  Partnership  Act,  the  contribu- 
tion of  capital  by  the  special  partner  must  be  made  in  cash,  and  that  pay- 
ment in  anything  else  will  not  satisfy  its  requirements.  Met.  Nat.  Bank  v. 
Sirret,  97  N.  T.  320. 

Where  the  contribution  of  the  special  partner  to  the  new  firm  is  not  made 
in  actual  cash,  but  by  a  satisfaction  of  his  debt  against  the  prior  firm,  and 
a  credit  of  an  equal  amount  to  his  capital  account  in  the  new  firm,  the  trans- 
action is  not  a  payment  in  cash  and  does  not  satisfy  the  requirements  of 
the  Limited  Partnership  Act.  Eohler  v.  Lindenmeyer,  129  N.  Y.  489; 
Van  Ingen  r.  Whitman,  ante. 

The  contribution  of  capital  may  be  made  by  the  special  partner  through 
the  intervention  of  a  valid  certified  check.  Met.  Nat.  Bank  v.  Palmer, 
ante  ;  Same  9.  Sirret,  ante  ;  Lawrence  v.  Merrifield,  42  Supr.  36;  aiTd  73 
N.  Y.  590;  Met.  Nat.  Bank  v.  Lloyd,  25  Hun,  101.  What  the  statute  has 
required  is  that  the  capital  to  be  contributed  by  the  special  partner  shall  be 
paid  in  cash.  By  the  certified  check  of  a  solvent  bank,  the  capital  is  as 
completely  subjected  to  the  control  and  disposition  of  the  firm  as  though 
the  money  was  drawn  upon  it,  and  it  was  in  form  paid  over  in  cash.  Met. 
Nat.  Bank  u.  Palmer,  ante. 

In  the  case  last  cited,  a  partnership  was  formed  on  Jan.  3,  1882.  By  the 
agreement,  and  the  other  instruments  and  papers  executed  at  the  time,  and 
afterwards  filed,  and  the  publication  made  under  the  designation  of  tha 
county  clerk,  it  appeared  that  the  partnership  was,  in  form  at  least,  organ- 
ized and  created  as  the  statute  had  provided  that  it  might  be.  No  such 
defect  was  found  in  either  of  the  instruments  required  to  be  made  for  thia 
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purpose,  or  in  the  publication  of  the  notice  given  of  the  formation  of  the 
partnership,  as  rendered  the  special  partner  liable  for  the  debts  of  the  firm. 
It  was  provided  by  the  articles  of  partnership  that  the  capital  of  the  firm 
should  amount  to  the  sum  of  $160,000,  of  which  $00,000  was  to  be  con* 
tributed  by  the  special  partner.  The  special  partner  did  contribute,  by  Ms 
certified  check,  the  sum  of  $00,000,  and  the  general  partners  contributed  in 
like  manner  $55,000.  The  residue  of  the  capital,  to  be  contributed  by  one 
of  the  general  partners,  was  payable  afterwards  from  time  to  time  as  it 
might  be  realized  from  his  assets  in  a  previous  firm  which  had  carried  on 
business  under  the  same  name.  And  it  was  held  that  both  the  statute,  and 
the  authorities  governing  it,  explicitly  require  that  the  capital  of  the  special 
partner  shall  be  in  good  faith  contributed  to  the  firm. 

An  affidavit,  made  before  the  special  capital  had,  in  fact,  been  contributed, 
would  not  be  a  compliance  with  the  statute.    Id. 

An  agreement,  understanding  or  intent,  at  the  time  of  the  formation, 
that  the  capital  contributed  by  the  special  partner  was  not  to  remain  in  the 
firm,  but  was  to  be  repaid,  will  convert  the  proposed  limited  into  a  general 
partnership.  Id.  If,  prior  to  its  formation,  an  agreement  that  the  capital 
of  the  proposed  firm  should  be  used  in  purchasing  the  stock  and  fixtures  of 
a  preceding  firm,  is  made,  the  new  firm  would  have  been  a  general,  and  not 
a  limited,  partnership.  Its  effect  substantially  would  have  been  to  have 
made  its  capital  the  stock  and  fixtures  of  the  preceding  firm.  Id.  A  mere 
expectation  that  the  capital  of  the  final  firm  vrlll  be  employed  to  purchase 
the  stock  of  a  preceding  firm,  will  not  be  sufficient  to  deprive  the  former 
of  its  character  and  privileges  as  a  limited  partnership.  Id.  If,  at  the 
time  the  capital  is  so  received,  there  is  no  actual  agreement  or  understanding 
that  it  shall  be  used  or  employed  in  this  manner,  the  firm  will  be  at  liberty, 
when  it  is  received,  to  use  its  capital  either  in  this  or  any  other  direction, 
as  it  shall  appear  to  be  judicious  or  warranted  by  the  circumstances.  Id. 
If  it  is  left  at  liberty  so  to  use  the  contributed  capital,  then  it  cannot  be 
held,  as  a  matter  of  law,  that  the  attempt  to  form  the  limited  partnership 
is  unlawful.  Id.  But  the  inquiry  will  be  one  for  the  jury  to  settle,  as  the 
law  was  construed  and  applied  in  the  case  of  Met.  Nat.  Bank  v.  Slrret,  ante. 

In  Loomis  v.  Hoyt,  52  Supr.  287,  each  special  partner  deposited  in  bank, 
to  the  credit  of  the  firm,  his  check  for  the  amount  of  his  special  capitaL 
Pursuant  to  prior  arrangement,  the  firm  drew  its  checks  thereon  for  like 
amounts  and  delivered  them  in  favor  of  the  special  partners.  The  firm 
was  not  then  indebted  at  all  to  either  of  them.  The  checks  were  given  to 
pay  the  debts  of  a  former  partnership  between  the  same  parties,  which  was 
intended  to  be  a  limited  partnership,  but  which  failed  to  comply  with  the 
provisions  of  the  statute.  It  was  held  that  the  affidavit  of  the  payment  of 
the  special  capital,  actually  and  in  good  faith,  in  cash,  was  false,  and  that 
all  the  parties  were  liable  as  general  partners. 

In  Manhattan  Co.  v.  Phillips,  53  Supr.  84,  an  action  was  brought  to 
charge  defendant  as  a  general  partner  in  a  supposed  limited  partnership. 
The  defendant,  upon  the  day  of  the  formation  of  the  partnership,  received 
Xrom  an  old  firm,  of  which  he  was  a  member  and  then  dissolved  by  conaenti 
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to  which  he  had  contrlbated  $80,000,  a  check  for  that  sum  drawn  by  the 
old  firm.  This  check  he  deposited  to  his  credit  in  the  bank.  On  the  same 
day,  he  drew  from  his  private  account  $20,000  in  bank  bills,  which  he  paid 
to  the  new  firm  as  his  special  capital.  The  general  jMrtners,  on  the  same 
day,  drew  a  check  for  $20,000  in  the  name  of  the  new  firm  in  favor  of  the 
old  firm  and  deposited  it  to  the  latter* s  credit.  This  last  check  was  given 
without  any  valid  consideration  moving  to  the  new  firm  and  exhausted  its 
money  on  that  day.  There  was  no  evidence  that  the  defendant  knew  that 
such  check  was  drawn  by  the  new  firm,  or  that  he,  in  any  way,  consented 
to  or  connived  at  it.  It  was  held  that  there  was  nothing  in  the  facte  of  the 
case  which  would  sustain  a  verdict  against  the  defendant  on  an  issue  of 
fraud  in  making  his  contribution  of  special  capital. 

Where  the  special  partner  has  not  actually  paid  in  his  contribution  in 
cash,  as  stated  in  the  certificate  of  special  partnership,  he  incurs  the  liabil- 
ity of  a  general  partner.    Fulmer  v.  Abendroth,  2  St.  Rep.  128. 

The  provisions  of  the  limited  partnership  act  are  not  complied  with  where 
part  of  the  special  partner's  contribution  is  paid  by  his  returning  a  note  of 
one  of  the  general  partners  and  crediting  him  with  the  amount  thereof 
upon  the  books  of  the  firm.  Benedict  and  Burham  M.  Co.  v.  Hutchinson, 
63  Supr.  486. 

Certificate  and  affidavit. — ^The  certificate  and  affidavit  speak  as  of  their 
date.  Durant  r.  Abendroth,  60  N.  Y.  148.  They  are  not  promissory,  but 
state  what  had  then  been  done.*  Unless  the  capital  had  on  that  day  been 
actually  paid  in  cash,  the  statements  cannot  be  said  to  be  true.  Id. 
Neither  the  honest  intention  of  the  parties  that  it  should  be  paid  at,  or 
before,  the  time  appointed  for  the  commencement  of  the  partnership,  nor 
their  good  faith  manifested  by  the  actual  payment  in  cash  at  that  time,  can 
remedy  the  defect,  if  the  payment  had  not  been  actually  made  in  cash 
when  the  certificate  and  affidavit  were  made  and  filed.  Id.  The  statute 
peremptorily  requires  an  affidavit  that  the  capital  has  been  actually  paid  in 
cash,  and  withholds  its  protection  from  the  special  partner  if  the  affidavit  is 
not  true.  Id.  The  object  of  this  provision  is  to  secure  certainty,  and  to 
prevent  equivocal  transactions  in  the  formation  of  these  partnerships.  Id. 
Kothing  but  cash  satisfies  its  requirements.  No  engagement  or  security, 
however  good,  can  be  substituted,  even  temporarily,  llie  affidavit  of  the 
actual  payment  must  be  filed  with  the  certificate.  Id.  However  honest 
the  intention  of  the  parties  may  be,  if  this  affidavit  is  not  absolutely  true, 
the  consequences  prescribed  by  the  statute  must  follow.  They  cannot  be 
averted  by  a  subsequent  pajrment,  nor  by  the  consideration  that  no  injury 
resulted  to  any  creditor  from  the  affidavit  not  being  true  when  made.    Id. 

In  the  case  last  cited,  a  certificate  and  affidavits  were  filed  for  the  pur- 
pose of  forming  a  limited  partnership  pursuant  to  the  statute.  They  were 
dated  and  filed  December  23,  1870.  The  certificate  stated  the  sum  contrib- 
uted by  the  special  partner.  The  affidavits  stated  that  said  sum  *  ^  had  actually 
and  in  good  faith  been  paid  in  cash.'*  The  partnership  was  to  commence 
Jan.  1,  1871.  The  special  partner  in  fact  gave  his  check  for  the  sum  speci- 
fied, dated  December,  31,  1870.    They  were  paid  January  2,  1871.    It 
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held  that  the  statements  in  said  certificate  and  affidavits  were  false  within 
the  meaning  of  said  statute,  and  that  the  proposed  special  was  llahle  as 
a  general  partner  for  thedehts  of  the  firm. 

In  Durant  v.  Ahendroth,  ante,  it  was  held  that  the  certificate  and  affidavit 
speak  as  of  the  day  of  their  date.  This,  however,  was  not  essential  to  the 
decision,  nor  was  it  regarded  as  controlling.  As  the  affidavit  in  that  case 
was  ffied  on  theTday  it  was  made,  it  spoke  from  the  common  date  of  making 
and  filing,  and  the  foregoing  remark  of  the  court  is  without  special  signifi- 
cance. The  only  payment  there  made  was  by  an  uncertified  check,  dated 
eight  days  after  the  certificate  and  affidavit  were  filed,  and  it  was  not  paid 
until  the  tenth  day  thereafter.  The  court  of  appeals  has  pronounced  it  ^^  a 
very  stem  and  technical  application  of  the  statute'*  to  hold  the  special 
partner  liable,  even  under  those  circumstances,  and  has  declared  that  the 
principle  should  not  be  extended.    Pres.,  etc.,  v.  Laimbeer,  106  X.  Y.  578. 

According  to  the  statute,  the  partnership  is  not  formed  until  the  certifi- 
cate has  been  recorded  and  the  affidavit  ffied.  See  §  8  of  4  R.  S.  2403.  The 
organization  of  the  firm  is  completed  by  the  filing  of  these  papers.  The 
omission  of  the  clerk  to  record  them  was  held  in  the  case  last  cited  not  to 
affect  the  liability  of  the  special  partner.  The  date  of  this  act,  therefore, 
is  of  the  highest  consequence. 

It  is  the  time  when  the  firm  becomes  ready  for  business,  and  when  the 
safeguards  should  exist  that  are  designed  to  protect  third  parties.  White 
V.  Eiseman,  ante.  It  is  the  act  of  filing  the  certificate  and  affidavit  which 
gives  life  to  the  partnership  and  confers  immunity  for  the  debts  of  the 
firm  upon  the  special  partner.  Id.;  Ropes  o.  Colgate,  ante.  From 
that  moment,  those  who  deal  with  the  partnership  become  entitled  to  know 
the  truth  as  to  its  formation;  and  from  and  after  that  time,  a  wrong  Is  done 
to  those-  who  deal  with  it,  if  a  false  statement  is  published  through  the 
filing  of  the  certificate.  Id.  The  truth  of  the  statements,  contained  in  the 
certificate,  is  to  be  determined,  therefore,  at  the  time  of  its  being  ffied  with 
the  county  clerk.  If  true  at  the  instant  of  filing,  there  is  no  liability,  be- 
cause, being  true  at  the  instant  of  the  creation  of  the  limited  partnership, 
they  fulfill  the  purpose  for  which  the  law  was  enacted.    Id. 

The  object  of  the  legislature  in  passing  the  statute  should  not  be  defeated 
by  exalting  the  letter  and  subverting  the  spirit.  White  o.  Eiseman,  ante. 
The  formation  of  limited  partnerships  should  not  be  made  difficult  or  danger^ 
ous  by  technical  constructions.  If  every  statement  contained  in  the  papers 
required  to  be  filed  is  true  at  the  time  of  ffiing,  nothing  further  is  necessary 
for  the  protection  of  creditors,  who  are  thus  given  all  the  information  that 
it  was  the  policy  of  the  statute  to  furnish.  Id.  More  than  this  shdUld  not 
be  exacted,  in  the  absence  of  an  actual  intent  to  deceive.  Id.  As  the 
special  partner  cannot  himself  make  the  affidavit,  he  should  be  protected 
if  it  is  true  and  ffied,  as  that  is  the  first  use  which  is  made  of  it,  and  the 
occasion  when  he  is  first  charged  with  the  duty  of  examining  it.  If,  upon 
then  examining  it,  he  finds  its  contents  are  true,  it  will  be  a  harsh  and  un- 
reasonable rule  to  require  him  to  ascertain,  if  he  can,  the  precise  date  when 
the  check  is  cashed  or  certified,  and,  comparing  it  with  the  date  of  the  Jurat, 
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to  decide,  at  the  peril  of  losing  all  he  has,  which  date  precedes  the  other. 
Id.  If  any  business  has  been  done  between  the  making  and  filing,  or  if  it  is 
a  mere  artifice  to  evade  the  statute,  or  if  any  creditor  is  misled  by  the  tech- 
nical inaccuracy  of  the  statement,  when  viewed  from  the  date  of  the 
Jurat,  a  different  question  will  be  presented.    Id. 

The  general  rule  relating  to  payment  of  capital  by  the  special  partner  is 
that  the  fund  must  be  in  existence  in  money  and  in  the  solft  control  of  the 
general  partner  on  the  day  the  partnership  is  formed,  free  from  all  contin- 
gencies except  those  arising  from  the  proper  business  of  the  concern*  Id. 
This  is  in  substantial  accord  with  the  authorities,  which  hold  that  payment 
in  goods,  notes  or  even  government  bonds,  worth  more  than  par,  is  insuffi- 
cient.   Van  Ingen  v.  Whitman,  ante;  Haviland  v.  Chace,  d9  Barb.  283. 

In  Durant  v.  Abendroth,  ante,  the  certificate  and  affidavit  were  ffied  Dec 
28,  on  which  day  x>ost-dated  checks,  payable  Dec.  31,  were  given  by  the 
special  to  the  general  partner,  but  they  were  not  paid  until  the  second  of 
the  following  month.  Id.  It  was  held  that  this  was  not  a  payment  in 
cash.  The  coiut,  however,  said:  ^*If  the  special  partner  had  paid  the 
money  to  the  bank  to  the  credit  of  the  general  partners,  or  deposited  it 
with  any  third  party  for  the  express  purpose  of  being  paid  to  the  iSrm  at 
the  commencement  of  the  partnership,  and  had  appropriated  it  to  that  pur- 
pose in  such  a  manner  as  to  part  with  all  control  over  it,  there  would  be 
much  force  in  the  argument  that  this  was  a  payment  of  his  contribution  of 
capital.'* 

In  Met.  Nat.  Bank  v.  Sirret,  the  usual  papers  were  filed  with  the 
county  clerk,  a  check  drawn,  dated  and  delivered  by  the  special  to  the 
general  partners,  and  the  check  deposited  by  them  in  the  bank  on  which 
it  was  drawn,  to  the  credit  of  the  firm,  all  on  the  same  day.  No  money 
was  actually  paid,  but,  as  there  was  a  transfer  credit  by  the  bank  from 
the  sx>ecial  partner  to  the  partnership,  it  was  held  sufficient. 

In  the  Met.  Nat.  Bank  v.  Palmer,  ante^  the  delivery  of  a  certified  check 
was  held  a  valid  payment  within  the  meaning  of  the  act.  The  capital,  in 
this  case,  was  as  completely  subjected  to  the  control  and  disposition  of  the 
firm,  as  though  the  money  had  been  drawn  upon  the  check  and  was  in 
form  paid  over  in  cash. 

In  White  v.  Eiseman,"  ant«,  an  action  was  brought  against  the  defendants 
as  general  partners,  for  an  indebtedness  of  the  firm.  Two  of  the  defend- 
ants alleged  that  they  were  special  partners.  Upon  the  trial,  these  defend- 
ants produced  In  evidence  a  certificate  of  limited  partnership,  which  was4n 
the  usual  form,  signed  and  acknowledged  by  the  general  and  special  part- 
ners, Aug.  3, 1886.  The  special  partners,  the  same  day,  delivered  to  one 
of  the  general  partners  their  check  of  even  date  on  a  solvent  bank  to  the 
order  of  the  firm  for  the  amount  of  their  contribution  to  the  common  stock, 
as  stated  in  the  certificate.  This  check  was  charged  on  their  bank  book, 
which  was  balanced  next  day.  The  check  was  certified  Aug.  4,  and  de- 
posited to  the  credit  of  the  firm,  Aug.  5,  at  2.  P.  M.  On  the  same  day,  at 
4:  45  P.  M.,  the  certificate  and  affidavit  required  by  the  statute  were  filed. 
On  Aug.  6,  the  check  was  paid  to  the  bank  in  which  it  was  deposited.    The 
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affidavit,  which  was  made  Aug.  3,  stated  that  the  sum  specified  in  the  certifi- 
cate, as  contributed  by  the  special  partners,  **  had  been  actually  and  in 
good  faith  paid  in  cash.**  It  was  held  that  the  certification  of  said  check  was 
an  absolute  appropriation  of  the  money  to  the  use  of  the  firm;  that  thus 
the  certificate  was  rendered  true  when  it  was  first  used  for  a  purpose  con- 
templated by  the  statute;  the  statute  was  substantially  complied  with,  and 
the  special  partners  were  not  liable.  Where  the  money  is  actually  in  the  bank 
to  the  credit  of  the  special  partner,  and  he  gives  absolute  and  final  control 
of  it  to  the  general  partner,  it  should  be  regarded  as  a  payment  in  cash. 
Id.  The  delivery  of  a  certified  check  to  the  payee  has  this  effect.  Clewes 
V.  Bank  of  X.  Y.,  etc.,  89  N.  T.  418.  Meads  v.  Merchants*  Bank  25 
Id.  148;  Farmers*  &  M.  Bank  v.  Butchers*  &  D.  Bank,  16  Id.  125. 

The  statute  does  not,  in  so  many  words,  require  a  statement  in  the  certifi- 
cate of  the  place  where  the  firm  will  do  business.  Riper  v.  Poppenhausen, 
43  N..T.  68.  But  from  an  examination  of  its  provisions,  it  is  entirely  clear 
that  the  principal  or  main  place  of  business  must  be  where  the  certificate 
of  its  terms  is  filed  and  recorded.  At  least,  a  place  of  business  must  be 
there.  Id.  If  the  partnership  shall  have  places  of  business  situated  in 
different  counties,  a  transcript  of  the  certificate  duly  certified,  shall  be  filed, . 
ete.,  in  the  office  of  the  clerk  of  every  such  county.    Id. 

The  act  makes  no  provision  for,  and  evidently  does  not  contemplate,  a 
removal  by  the  firm  of  its  place  of  business  to  another  county.  Id.  It  does 
provide  for  branches  of  the  business  of  the  firm  in  different  counties.  In 
such  a  case,  a  certified  copy  of  the  certificate  must  be  filed  in  each  of  said 
counties,  but  not  for  a  removal.  The  latter  case  is  left  wholly  unprovided 
for.  Id.  So  that,  if  a  firm  entirely  discontinues  business  in  the  original 
county  and  goes  to  another,  the  act  affords  them  no  protection  as  special 
partners  in  this  new  location*  Id.  To  allow  a  firm  which  has  complied 
with  the  statute  so  as  to  enable  it  to  do  business  in  New  York  county,  to 
remove  its  only  place  of  business  to  Buffalo,  and  proceed  there  without 
ffiing  any  certificate  or  making  any  publication,  will  substantially  nullify 
the  provisions  of  this  statute.    Id. 

Where  the  assumed  limited  partnership  carries  on  the  business  of  com- 
mission merchants  in  New  York  county,  and  such  is  stated  to  be  its  business 
in  the  certificate  there  ffied,  and  it  is  also  engaged  in  the  business  of  tan- 
ning leather  in  another  county,  but  no  copy  of  the  above  certificate  is  filed 
In  the  latter  county,  no  limited  partnership  is  formed  and  the  parties  are 
liable  as  general  partners.    Loomls  v.  Hoyt,  ante, 

Pu5Ucation. — The  partners  shall  publish  the  terms  of  partnership. 
Bowen  9.  Argall,  ante.  The  form  of  the  notice  is  not  given,  but  the  object 
of  it  is  plain.  The  names  of  the  partners  alone  would  doubtless  satisfy  the 
words  and  spirit  of  the  section,  provided  they  are  truly  given.    Id. 

A  publication  of  the  terms  of  partnership  within  three  days  after  the 
registry  thereof  is  a  compliance  with  the  requirements  of  the  statutes.  Id. 
A  publication  once  in  each  of  the  six  ensuing  weeks  is  sufficient.  Id.  The 
statute  counts  by  weeks,  taking  one  day,  no  matter  which,  if  according  to 
the  common  course  of  weekly  publication,  in  each  week.    Id.    Each  single 
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publication  in  each  week  represents  and  should  be  reckcmed  for  seven  days. 
Id. 

In  Pres.,  etc.,  v.  Phillips,  109  N.  Y.  383,  the  articles  of  partnership,  the 
certificate  and  the  order  of  publication  bore  date  October  1.  The  certif- 
icate was  recorded  on  that  day.  The  first  publication  in  one  of  the 
two  designated  new8pax>ers  was  October  6,  and  in  the  other  October  10.  It 
was  held  that  the  publication  was  in  substantial  compliance  with  the  statute 
requiring  it  to  be  commenced  "immediately.'* 

The  certificate  of  formation  of  a  special  partnership,  in  Pres.,  etc.,  o. 
Phillips,  ante,  described  the  business  to  be  conducted  as  "a  general  com- 
mission business,  buying  and  selling  grain,  flour  and  produce  on  oom- 
mission.**  The  notices  published  stated  that  the  partnership  was  formed 
*'  for  the  purpose  of  conducting  a  general  commission  business."  In  an 
action  wherein  the  special  partner  was  sought  to  be  charged  as  a  general 
partner,  it  was  held  that  the  publication  of  the  certificate  was  in  substantial 
compliance  with  the  statute,  and  that  there  was  no  material  yariance  be- 
tween the  statement  as  to  the  nature  of  the  business  to  be  carried  on,  as 
the  same  was  embodied  in  the  certificate,  and  the  description  given  in  the 
advertisements. 

The  duty  of  making  the  publication  is  cast  upon  the  partner,  and  there 
is  no  obligation  on  the  part  of  the  publisher  of  the  paper,  as  there  is  on  the 
part  of  the  public  officer,  to  do  anything.  Pres.,  etc.,  v.  Laimbeer,  ante.  It 
is  a  matter  of  private  contract  between  the  partners  and  the  publishers  of 
the  newspaper.  In  that  way,  it  is  within  the  power  of  the  partners  to  see 
to  it  that  the  publication  Is  made  within  the  time  required  in  the  statute, 
and  that  it  correctly  states  the  terms  of  such  partnership.    Id. 

In  Madison  County  Bank  o.  Gould,  5  Hill,  309,  the  court  said:  **  I  see  no 
way  in  which  the  policy  of  the  law  can  be  maintained  and  the  rights  of 
third  persons  be  effectually  preserved,  without  holding  that  every  lntei»- 
tional  violation  of  the  statute  by  the  special  partner  will  deprive  him  of  that 
exemption  from  liability  to  creditors  which  he  might  otherwise  claim.** 
In  this  case,  there  is  a  distinction  to  be  noticed,  in  the  dealing  of  the  court 
with  different  sections  of  the  statute.  The  first  question  discussed  was, 
whether  a  mistake  in  the  published  notice  of  the  time  fixed  for  the  conn- 
mencement  of  the  partnership,  made  the  intends  special  partner  a  general 
partner.  Though  this  notice  is  not  made  in  terms  in  the  statute,  a  pre- 
requisite to  the  legal  institution  of  a  limited  partnership  and  to  its  com- 
mencement of  business,  yet  it  is  required  that  it  be  given;  and  it  is  declared 
that,  if  it  is  not  given,  the  i>artnership  shall  be  deemed  general.  In  dealing 
with  this  mistake  in  the  notice,  the  court  did  not  say  only,  that  if  it  was  in- 
tentional it  would  be  fatal,  but  if  it  was  unintentional,  or  if  the  contract  in 
suit  had  been  influenced  by  it — ^that  is,  had  been  made  before  the  mistake 
had  ceased  to  operate — It  would  have  been  fatal.  Obviously,  the  lack  of 
intention  was  not  considered  as  alone  sufficient  to  protect  the  special  partner; 
but  it  must  likewise  appear  that  the  mistake  did  not  Influence  the  contract. 
And  It  seems  that  a  contract  may  be  said  to  be  influenced,  though  it  is  not 
shown  to  have  been  induced,  by  the  erroneous  statement.    The  next 
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question  presented  in  that  case  was,  whether  the  baying  of  real  estate,  after 
Uie  partnership  has  been  formed,  with  its  moneys,  and  the  taking  of  the 
titles  to  the  lands  in  the  names  of  all  the  partners,  was  a  Tiolation  of  the 
fifteenth  section  of  the  statute,  and  rendered  the  special  partner  liable  as 
a  general  partner.  This  was  a  matter  occurring  after  the  due  execution  of  the 
limited  partnership,  and  concerned  the  conduct  of  the  affairs  of  the  asso- 
ciates, who  up  to  that  time  were  entitled  to  the  protection  and  benefit  of  the 
statute.  It  was  held  that  the  title  to  the  real  estate  should  have  been  taken 
hi  the  name  of  the  general  partners  alone,  but  that,  as  the  special  partner 
was  not  shown  to  be  cognizant  of  the  transaction,  and  hence  not  to  be 
holden  as  assenting  to  the  disregard  of  the  statute,  he  was  not  liable  for 
the  wrong  done  by  his  partners. 

Manifestly,  there  is  a  difference  in  this  case  recognized  between  a  dis- 
regard of  the  provisions  of  the  statute,  which  are  prerequisite  for  the  for- 
mation of  a  limited  partnership,  and  of  the  provisions  which  i^re  a  guide 
for  the  conduct  of  its  affairs  after  it  has  had  a  legal  inception.  Until  it  is 
legally  instituted,  there  is  no  lawful  limited  partnership,  and  no  member  of 
the  association  may  claim  the  protection  afforded  by  the  law.  After  it  has 
been  legally  formed  and  had  Its  start  according  to  the  law,  it  may  be  well 
said  that  the  protection  obtained  shall  not  be  forfeited  by  any  member, 
unless  he  himself  is  chargeable  with  knowledge  of  an  infraction  of  its  pro- 
visions and  an  intention  to  disobey  Its  requirements.  Van  Ingen  r.  Whit- 
man, wnte. 

An  omission  to  state,  in  the  notice  published,  all  the  details  of  the  part- 
nership, is  not  a  failure  to  comply  with  the  provision  of  said  act,  if  the 
publication  contains  all  the  facts  required  by  the  act  to  constitute  the  part- 
nership. Met.  Nat.  Bank  v.  Slrret,  ante.  Such  provision  is  satisfied  by  a 
publication  of  the  terms  of  the  certificate.  That  the  name  of  one  of  the 
newspapers,  in  which  notice  was  directed  to  be  published,  was  changed  after 
the  publication  was  commenced,  does  not  affect  the  validity  of  the  publi- 
cation.   The  identity  of  the  paper  is  not  lost  by  the  change  of  name. 

Renewal. — Under  §  11  of  the  act,  the  partnership  may  be  renewed  by 
filing  and  recording  papers  containing  the  same  statements  as  are  contained 
in  the  original  x>apers.  Ropes  v.  Colgate,  ante.  The  statute  does  not  re- 
quire actual  contribution  by  the  special  partner  to  the  renewed  partnership, 
but  clearly  intends  that  the  partnership  shall  continue  with  the  special 
partner's  capital  invested,  as  it  may  be  on  the  date  of  the  renewal,  in  the 
common  stock  of  the  firm.  Id.  If  the  renewal  certificate  and  affidavit 
are  in  proper  form,  the  penalty  imposed  by  this  section,  of  general  part- 
nership liability,  is  not  incurred  by  the  falsity  of  the  statements  therein. 
Id. 

To  render  the  statute  available  as  an  exemption  from  liability,  compli- 
ance with  its  provisions  is  essential  in  the  formation  of  a  limited  partner- 
ship and  in  its  renewal  or  continuance.  Fifth  Av.  Bank  v.  Colgate,  ante. 
I  11  of  1  R.  S.  765  is  the  only  provision  for  the  renewal  or  continuance  of 
such  partnership.  In  it  must  be  found  whatever  is  essential  to  the  exten- 
lion  of  the  existence  of  the  partnership  beyond  the  period  originally  given 
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to  it.  Id.  The  evidence  of  the  renewal  or  continuance  must  be  famished 
in  the  same  manner  as  that  of  its  formation.  The  same  formality  mnst  be 
observed.  Id.  Since  the  section  above  mentioned  does  not  contain  within 
itself  the  requisites  of  a  certificate  and  affidavit,  reference  must  be  had  to 
§§  4  and  7  of  the  same  statute,  in  which  appears  the  manner  of  the  forma- 
tion, so  far  as  relates  to  the  certificate  and  affidavit.  The  provisions  there- 
in must  be  followed  in  the  renewal  or  continuance.    Id. 

The  statement  in  the  certificate  and  affidavit,  or  in  either  of  them,  that 
the  special  capital  remains  unimpaired,  is  not  essential  to  the  renewal  or 
continuance  of  the  limited  partnership.  Id.  It  is  not  so  expressed  in  the 
terms  of  the  statute,  nor  is  it  necessarily  within  its  import.  The  mannef  in 
which  the  renewal  is  to  be  represented  is  that  required  to  form  the  original 
partnership.  Id.  The  evidence  of  the  latter  is  in  the  certi  ficate,  affidavit  and 
proof  of  publication  of  notice,  all  of  record.  The  original  certificate  states 
the  amount  of  capital  which  has  been  contributed  by  the  special  partner  to 
the  common  stock,  and  the  affidavit  declares  that  the  amount  so  certified 
has  been  in  good  faith  paid  in  cash.  Id.  The  repetition  of  those  state- 
ments in  the  certificate  and  affidavit  of  renewal  or  continuance  would,  in 
that  respect,  seem  to  be  a  literal  compliance  with  the  statute,  at  least  in 
form.  Id.  The  purpose  of  this  provision  of  the  statute  is,  not  that  a  new 
partnership  be  created,  but  that  one  already  existing  may  be  continued; 
that  its  life  may,  at  the  option  of  the  partners,  be  prolonged.  Id.  No  new 
capital  is  to  be  contributed  by  the  special  partner.  His  right  and  relation 
as  such,  so  far  as  they  are  dependent  upon  capital,  are  supported  by  the 
contribution  made  by  him  in  the  outset.  Id.  If  it  is  not  required  by  the 
statute  that  the  fact  be  made  so  to  appear  by  them,  a  statement  in  the  cer- 
tificate and  affidavit  that  the  capital  remains  unimpaired  seems  to  be  sur- 
plusage, and  the  fact  that  it  is  not  so,  is  unimportant  for  the  effectual  re- 
newal or  continuance  of  the  limited  partnership. 

Whatever  the  statute  directs  to  be  done,  is  essential  to  accomplish  it 
without  reference  to  the  existence  or  want  of  any  penal  provision.  Fifth 
Av.  Bank  v.  Colgate,  ante.  All  the  rights  and  privileges,  qualifying  the 
obligations  and  liabilities  incident  to  a  general  partnership  according  to  the 
common  law  or  law  merchant,  are  derived  wholly  from  the  statute,  which, 
for  their  support,  must  be  substantially  in  all  respects  observed.  Id. ;  Havi- 
land  V.  Chace,  39  Barb.  283;  Sharp  v.  Hutchinson,  100  N.  Y.  633.  This,  in 
the  formation  of  tlie  partnership,  is  not  satisfied  by  the  sufficiency  of  the 
certificate  and  affidavit  with  the  requisite  notice,  but  the  essential  facts 
upon  which  they  purport  to  be  founded  must  exist  and  be  truly  stated  in 
them  to  give  efficiency  to  the  statutory  partnership.  Fifth  Av.  Bank  «. 
Colgate,  ante ;  Van  Ingen  v.  Whitman,  ante  ;  Durant  v,  Abendroth,  ante, 

.The  only  provision  for  the  contribution  of  capital  by  the  special  partner 
is  found  in  §  2,  which  provides  that  It  be  paid  *'  in  actual  cash.*'  Fifth  Av. 
Bank  v  Colgate,  ante.  This  has  relation  to  the  formation  of  the  partnw- 
flhip.  Contribution  of  capital  at  any  other  time  or  during  its  continuance 
is  not  only  not  provided  for,  but  by  §  12  it  is  declared  that  every  alteration 
*^  in  the  capital  or  shares  thereof  contributed,  held  or  owned,  or  to  be  oonr 
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tributed,  held  or  owned  by  any  of  the  special  partners,"  shall  be  deemed  a 
dissolution  of  the  partnership.  Id.  The  contribution  of  capital,  therefore, 
by  which  the  interest  of  the  special  partner  is  represented  during  the  time 
of  the  continuance  of  the  partnership,  is  unchangeably  fixed  by  that  made 
on  its  formation.  Id.  This  capital  is  guarded  against  the  act  of  the  special 
partner  by  statutory  inhibition  of  its  withdrawal  (§  15),  and  by  the  penalty, 
jf  it  is  so  withdrawn  by  him  wholly  or  partially  during  the  continuance  of 
the  partnership,  that  his  relation  and  protection  as  such  cease,  and  he  be- 
comes a  general  partner.  Id. ;  Beers  v.  Reynolds,  11  N.  Y.  97;  Bulkley  o. 
liarks,  15  Abb.  454.  The  renewal  or  continuance  provided  for  operates  as 
an  extension  for  the  designated  period,  a  mere  continuance  of  the  life,  for 
that  time,  of  the  originally  formed  partnership.  In  practical  effect,  it  is 
the  same  as  though  such  time  had  been  embraced  within  the  term  of  the 
original  formation.  Fifth  Ave.  Bank  v.  Colgate,  ante.  This  was  evidently 
the  purpose  of  the  statute.  The  renewal  or  continuance,  so  far  as  respects 
the  reference  to  the  special  capital,  has  relation  only  to  that  which  was 
originally  contributed.  The  proceedings,  had  to  extend  the  time  of  exist- 
ience,  are  an  assurance  that  nothing  lias  been  done  to  defeat  the  right  of 
renewal  and  of  the  protection  of  the  si>ecial  partner  as  such.    Id. 

If  the  purpose  of  the  requirement  to  accomplish  the  continuance  is  to 
Inform  the  future  creditors  of  the  firm,  or  those  dealing  with  it,  of  its  then 
financial  condition,  the  legislature  signally  failed  in  the  language  employed 
to  express  such  intent.  Id.  The  consequence  upon  the  capital  of  the 
hazards  of  the  trade,  to  which  it  may  have  been  exiM>sed  in  the  business  of 
the  partnership,  does  not  seem  by  the  statute  to  be  made  the  subject  of  in- 
formation to  be  furnished  by  the  certificate  and  affidavit  essential  to  the 
continuance.  And  they,  in  not  containing  any  reference  to  the  then  condi- 
tion of  the  capital,  cannot  operate  as  a  fraud  upon  the  creditors  any  more 
than  that  to  which  the  creditors  might  be  subjected  in  the  midst  of  an 
unexpired  term.    Id. 

In  Met.  Nat.  Bank  v.  Sirret,  antey  no  statement  that  the  special  capital 
remained  unimpaired,  was  contained  in  the  certificate  or  affidavit  of  re- 
newal or  continuance.  It  was  held  that  the  certificate  stated  all  the  facts 
required  to  be  stated  by  the  fourth  section  of  the  statute.  But  the  court 
in  this  case  did  not  consider  the  question  whether  it  was  essential  to  a 
renewal  or  continuance  that  the  capital  should  then  remain  unimpaired. 

It  may  be  assumed  that  its  continuance,  as  well  as  its  former  existence, 
must  have  for  its  support  a  valid  formation  of  the  partnership.  Fifth  Ave. 
Bank  v.  Colgate,  ante.  Its  absence  takes  from  the  creation  of  the  partner- 
ship the  life  which  sustains  its  properly  continued  existence.    Id. 

The  right  to  form  limited  partnerships  was  first  introduced  into  this  state 
by  chap.  264  of  the  Laws  of  1822.  Id.  This  act  required  no  certificate,  but 
provided  for  a  registry  of  substantially  the  requisites  of  the  certificate  now 
required.  Following  in  that  connection  was  the  provision  that  '^  all  renewals 
or  continuances  of  partnerships  shall  be  registered  in  like  manner.'*  (§  7.) 
By  the  next  section,  it  was  provided  that  it  should  be  the  duty  of  a  general 
partner,  at  the  time  of  registering,  to  file  an  affidavit  made  by  him  of  the 
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ftctnal  bona  fide  advance  of  the  sum  by  the  special  partner,  according  to 
the  registry  of  the  amount  of  the  same.  Tlie  main  features  there  were  sub- 
stantially the  same  as  they  are  in  the  Revised  Statutes.  But  the  provisions  of 
the  act  of  1822  may  be  so  construed  as  not  to  have  required  an  affidavit  oa 
the  renewal  or  continuance.  Id.  In  the  present  statute,  the  words  "  certi- 
fied, acknowledged  and  recorded,  and  an  affidavit  of  a  general  partner  be 
made  and  ffied  and  notice  given  in  the  manner  herein  required  for  its  origi- 
nal formation,"  are  substituted  for  the  method  provided  in  that  respect  by 
the  prior  act.  Then,  as  now,  there  was  no  qualification  of  the  right  to  re- 
new or  continue  founded  upon  the  remaining  condition  of  the  special  cap- 
ital provided  by  the  statute.  Id.  But  it  was  then  given  the  same  protec- 
tion as  now  against  interference  of  the  special  partner  with  it.    Id. 

The  renewal  or  continuance  is  not  the  creation  of  a  new  partnership,  but 
an  extension  of  the  one  before  then  existing.  Id.  The  special  partner 
hazards  only  the  amount  contributed,  and  is  not  liable  to  do  more.  The 
diminution  or  impairment  of  the  capital  is  not  in  the  way  of  the  renewal  or 
continuance  of  the  partnership.  Id.  The  impairment  of  the  capital,  with- 
out the  fault  of  the  special  partner,  does  not  deny  the  right  to  renew  or  con- 
tinue the  partnership.  A  statement  of  the  condition  of  the  special  capital 
in  the  certificate  or  affidavit  is  not  essential  to  effect  a  renewal.  Id.  What 
might  be  the  consequences  of  such  additional  statement  in  the  certificate  as 
bearing  upon  the  liability  of  the  special  partner  to  creditors  who  may  have 
been  induced  by  it  to  give  credit  to  the  firm,  is  a  question  of  an  entirely  dif- 
ferent character.    Id. 

Dealiixgs  with  special  partner, — There  is  nothing  in  the  letter  or  policy 
of  the  Limited  Partnership  Act  to  prevent  the  change  of  an  existing  general, 
into  a  limited,  partnership.  Met.  Nat.  Bank  v.  Sirret,  ante.  The  practical 
convenience  of  such  a  proceeding,  in  many  cases,  is  manifest.  It  enables 
a  general  partner  who,  by  reason  of  age  or  infirmity,  or  upon  any  other 
ground,  desires  to  withdraw  from  the  active  management  of  the  business, 
to  place  it  in  the  hands  of  his  copartners,  risking  only  his  capital,  and  at 
the  same  time  securing  to  the  new  concern  the  good  will  and  business  ad- 
vantages possessed  by  the  former  firm.  Id.  The  practical  arrangements, 
by  which  such  a  change  is  effected,  usually  include  the  taking,  by  the  lim- 
ited, of  the  assets  of  the  general,  partnership.  The  special  partner  cannot 
put  in  his  stock  which  he  had  in  the  old  concern,  upon  a  valuation,  as  his 
capital,  because  the  statute  requires  it  to  be  paid  in  cash.  Id.  But  the 
statute  does  not  prohibit  the  limited  partnership  from  purchasing  in  good 
faith  of  the  former  firm  or  from  paying  for  it  out  of  capital  contributed  by 
the  special  partner,  though  it  may  happen  that  the  latter  is  enabled  to  re- 
ceive the  greater  part,  or  the  whole  of  the  purchase  money,  and  be  placed 
in  substantially  the  same  position  as  though  he  originally  had  put  in  the 
stock  as  capital  instead  of  money.  Id.  The  transaction  in  such  case  is  not 
a  withdrawing  of  the  capital  of  a  special  partner.  It  is  the  employment 
of  that  capital  in  the  business  of  the  limited  partnership.  Id.  If  the  pur- 
chase of  the  stock  is  made  a  condition  of  his  contribution  of  capital,  a  differ- 
ent question  would  arise.    But,  where  a  limited  partnership  is  at  liberty  to 
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purchase  the  stock,  or  to  use  the  funds  for  any  other  business  purpose,  bad 
faith  in  constituting  the  partnership  is  not  a  legal  inference  from  such  a 
transaction^  though  the  expectation  that  the  new  firm  will  make  the  pur- 
chase exists  when  the  partnership  is  formed.  Id. ;  Lawrence  o.  Merrifield, 
10  J.  A  S.  86;  aTd  78  N.  Y.  690. 

In  Met.  Nat.  Bank  9.  Slrrett,  antCy  an  action  was  brought  by  a  creditor 
of  a  limited  partnership  for  the  purpose  of  holding  the  special  partner  liable 
for  the  debt.  The  special  partner  was,  at  the  time  of  its  organization,  a 
member  of  a  firm  carrying  on  the  same  business.  He  was  practically  the 
owner  of  the  stock  of  the  old  firm.  He  sold  this  stock  to  a  third  person, 
loaning  him  the  money  to  pay  therefor.  The  new  firm  purchased  the  stock 
of  such  third  person  and  paid  him  therefor,  out  of  the  capital  contributed 
by  the  special  partner,  the  same  price  paid  by  him.  The  stock  was  needed 
by  the  new  firm  and  the  price  paid  was  reasonable.  It  was  held  that  the 
facts  Justified  the  submission  of  the  question  of  good  faith  to  the  jury. 

There  is  nothing  in  the  Limited  Partnership  Act  which  prohibits  such  a 
partnership  from  dealing  with,  or  buying  goods  for  its  business  from  the 
special  partner.  Met.  Nat  Bank  9.  Sirret,  ante.  Transactions  between 
the  firm  and  the  special  partner  may  be  fraudulent  in  fact  as  to  the  credi- 
tors of  the  firm.  But  there  is  no  disability  to  engage  in  such  dealings^  im- 
IK>sed  by  the  terms  of  the  act,  nor  are  such  dealings,  fairly  conducted,  in- 
consistent with  the  purposes  or  objects  of  a  limited  partnership. 

Liability. — ^Partnerships  of  this  description  are  authorized  and  regulated 
by  statute.  First  Nat.  Bank  v.  Whitney,  4  Lans.  34.  A  special  partner 
therein  cannot  be  made  liable  as  a  general  partner  in  the  business  of  the 
concern,  unless  he  has  been  guilty  of  violating  some  provision  of  the  stat- 
ute which  may  render  him  so  liable.    Id. 

For  neglect  to  observe  the  essential  requirements  of  the  law  relating  to 
limited  partnerships,  the  special  may  make  himself  liable  as  a  general 
partner  to  the  creditors  of  the  firm.  Waters  v.  Harris,  43  St.  Rep.  62; 
Yan  Dolsen  9.  Abendroth,  1  City  Ct.  460;  affd  131  U.  S.  66;  Durant  v. 
Same,  07  N.  Y.  132.  Such  liability  is  in  the  nature  of  a  statutory  penalty. 
Id.  As  between  the  parties  themselves,  the  contract  of  partnership  deter- 
mines their  relations,  rights  and  liabilities,  and  all  settlements  must  be  in 
conformity  with  it.  Waters  v.  Harris,  ante.  The  relation  of  the  parties 
to  a  limited  partnership  which,  by  reason  of  failure  to  comply  with  the 
statute,  is  never  formed,  or,  because  of  violation  of  the  statute,  becomes 
general,  is,  between  the  parfies  themselves,  fixed  by  the  contract,  and  as 
to  one  another  the  partnership  is  special.  In  Robinson  v.  Mcintosh,  8 
E.  D.  Smith,  221,  it  was  held  that,  where  parties  take  all  the  usual  steps 
to  form  a  limited  copartnership,  except  in  some  particular,  the  neglect 
whereof  renders  the  special  liable  as  a  general,  partner,  he  does  not  thereby 
become  an  active,  but  may  be  regarded  as  a  dormant,  partner,  in  such  a 
sense  as  warrants  the  general  partner  to  assign  the  partnership  effects 
to  a  trustee  for  the  benefit  of  creditors. 

In  Waters  v.  Harris,  antpy  the  special  partner  and  his  copartner  agreed 
upon  a  dissolution  to  take  effect  upon  the  completion  of  publication  of  the 
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notice  thereof.  Notes  were  given  to  the  special  partner  for  his  spedA^ 
capital,  which  were  never  paid.  It  was  held  that  this  did  not  constitute  a 
withdrawal,  return  or  payment  of  special  capital  contributed.  This  did  not 
make  him  liable  for  a  debt  contracted  by  his  former  partner  three  months 
after  the  dissolution,  with  a  person  who  had  no  former  dealings  with  the 
firm.    Id. 

Where  several  persons  enter  into  an  agreement  to  form  a  special  copart^ 
nership,  but  do  not  fulfill  the  requirements  of  law  necessary  to  perfect  such 
a  partnership,  the  person  intended  to  be  created  a  special  partner  will  be 
liable  to  third  parties  for  the  debts  of  the  partnership  contracted  in  the  or- 
dinary course  of  business.  €orbit  v.  McCoon,  10  W.  Dig.  77.  But  he  is 
not  liable  to  one  of  the  general  partners,  on  a  partnership  note  given  to  hinr 
by  the  other  general  partners,  in  consideration  of  a  purchase  by  them  of 
his  interest  in  the  business.    Id. 

The  indebtedness  of  the  firm  to  a  general  partner  is  postponed  until  th» 
creditors  of  the  firm  shall  be  satisfied.  White  v.  Hackett,  20  N.  Y.  178. 
It  is  not  so  in  the  case  of  a  special  partner.  His  loss,  if  he  keeps  within 
the  provisions  of  the  statute,  Is  limited  to  the  capital  invested  by  hlnif 
except  in  the  single  case  of  the  partnershJp  indebtedness  to  him.  Id.  In 
that  case,  he  is  placed  by  the  statute  ux)on  the  footing  of  a  general  partner, 
and  is,  in  case  of  the  insolvency  of  the  partnership,  prohibited,  under  any 
circumstances,  from  being  allowed  to  claim  as  a  creditor  until  the  claims  of 
all  the  other  creditors  of  the  partnership  are  satisfied.  Id.  This  provision 
does  not  relate  only  to  the  claims  of  a  8i>ecia1  partner  as  such,  but  also  to 
claims  which  may  arise  out  of  the  transactions  of  the  special  partner  acting 
individually  and  not  for  the  partnership.  Id.  The  statute,  prior  to  the 
adoption  of  §§  3  and  4,  chap.  837,  of  1857,  declared  that  no  special  partner 
shall,  under  any  circumstances,  be  allowed  to  claim  as  a  creditor  until  the 
claims  of  all  the  other  creditors  of  the  firm  shall  be  paid.  The  former  pnK 
visions  have  been  materially  changed  by  these  sections.    Id. 

In  the  case  of  Durant  o.  Abendroth,  ante^  the  partnership  was  to  com- 
mence on  Jan.  1,  which  happened  to  be  Sunday.  The  articles  of  partnership 
were  drawn  up  and  the  certificate  and  affidavit  made  on  Dec.  23,  upon 
which  day  the  special  partner  gave  his  check  for  the  amount  he  was  to  con- 
tribute, dated  Dec.  31.  The  certificate  and  affidavit  were  immediately  filed. 
The  check  was  paid  on  Jan.  2,  the  first  banking  day  of  the  new  year.  The 
cash  was  thereby  paid  into  the  partnership  before  one  x>article  of  business 
was  done  under  its  terms.  The  court,  however,  held  that  the  affidavit 
was  false  when  made,  for  the  reason  that,  at  that  time,  payment  in  cash 
had  not  been  made,  but  a  i>ostHlated  chedc  was  given  in  lieu  thereof,  and 
that,  after  such  check  was  paid,  no  affidavit  was  made  of  the  contribution 
in  casli  of  the  amount  to  be  contributed  by  the  special  partner.  Here 
again  the  intended  special  partner  was  held  liable  because  of  his  own 
failure  to  fulfill  and  comply  with  the  terms  of  the  statute.  He  had  full 
power  to  pay  In  cash  at  the  time  the  affidavit  was  made,  and,  if  he  failed, 
it  was  his  misfortune.  It  was  a  very  stem  and  technical  application  of  the 
statute,  inasmuch  as  confessedly,  before  one  particle  of  business  waa 
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tnuisacted  by  the  firm  and  on  the  earliest  possible  day  after  its  commence- 
ment at  which  it  conld  be  done,  the  check  was  paid  and  the  cash  contrib- 
uted by  the  special  partner  to  the  general  fund.  It  does  not  seem  as 
though  the  principle  of  that  case  should  be  extended.  Upon  a  subsequent 
appeal,  reported  in  07  N.  Y.  132,  the  doctrine  is  reiterated. 

In  Van  Ingen  r.  Whitman,  ant€j  the  special  partner  did  not,  as  the  cer- 
tificate stated,  contribute,  as  matter  of  fact,  $30,000  in  cash  to  the 
general  fund.  There  were  certain  assets  which  he  owned  in  an  old  part- 
nership. He  empowered  one  of  the  general  partners  to  turn  them  into 
cash.  This  was  to  be  contributed  as  his  payment  and  treated  as  cash. 
The  old  finn  was  then  solvent.  But  the  court  held  that  this  was  not  a 
compliance  with  the  statute,  which  required  that  the  payment  should  be 
made  in  cash.  Here  again  the  liability  rested  upon  a  failure  of  the  indi- 
yidual  to  do  that  which  the  statute  required  that  he  should  do.  It  was 
his  own  act,  or  rather  his  own  failure  to  act,  for  which  he  was  held  re- 
sponsible. 

In  the  general  construction  and  interpretation  of  the  statute  in  relation 
to  limited  partnerships,  courts  hare  inclined  to  exact  a  rigid  performance 
of  the  substance  of  the  statute  from  those  desirous  of  availing  themselves 
of  its  benefits.  Pres.,  etc.,  v.  Laimbeer,  ante.  But  in  all  cases  where  the 
individual  has  been  held  liable  for  a  failure  to  comply  with  the  terms  of 
the  statute,  such  liability  has  been  based  upon  a  failure  to  do  that  which 
the  statutes  called  upon  the  parties  interested,  or  some  of  them,  to  do,  and 
not  upon  the  failure  of  a  public  officer  to  do  an  act  which  the  statute  pro- 
vided that  he  should  do.  Id.  Thus  in  the  case  of  Smith  v.  Argall,  6  Hill, 
479,  the  publication  of  the  terms  of  the  x>artnership,  made  in  one  of  the 
newsi>aper8,  stated  that  the  special  partner  had  contributed  $5,000,  wlien 
in  fact  he  had  contributed  only  two  thousand  dollars.  It  was  not  claimed 
that  there  was  any  fraud  in  the  statement,  but  simply  a  mistake.  But,  as 
the  law  cast  the  duty  upon  the  partners  to  make  the  publication,  a  failure 
to  make  it  correctly  rendered  the  special  liable  as  a  general  partner.  That 
case  is  again  reported  on  appeal  in  3  Denio,  435,  where,  as  the  main  ground 
for  holding  the  defendant  liable  as  a  general  partner,  the  court  stated  that 
*'  the  duty  of  making  such  publication  is  by  the  statute  devolved  upon  the 
partners." 

In  Ward  v.  Newell,  42  Barb.  482,  the  language  of  the  opinion  is  such,  as 
that  it  is  sometimes  thought,  that  the  court  meant  to  hold  that  every  vio- 
lation of  the  statute  must  be  shown  to  have  been  intentional  on  the  part 
of  the  special  partner,  before  he  can  be  charged  as  a  general  partner.  But 
this  case  was  treating  of  an  infraction  of  the  thirteenth  section  of  the 
statute,  which  requires  that  the  business  of  the  partnership  shall  be  con- 
ducted under  a  firm  name  in  which  the  names  of  the  general  partners  only 
shall  be  inserted,  without  the  addition  of  the  word  **  company,"  or  any  other 
general  term.  The  firm  name  used  did  have  the  addition  of  that  word. 
But  it  was  not  shown  that  the  special  partner  intentionally  participated  in 
the  use  of  that  firm  name.  The  thirteenth  section  relate.s  to  the  conduct  of 
the  partnership  affairs  after  all  the  requirements  of  law  for  the  institution 


676  FIFTH  AVE.  BANK  v.  COLGATE. 

Note  on  "Limited  Partnenliip." 

of  it  have  been  observed  and  complied  with,  and  it  has  obtained  a  legal  ex- 
istence. This  case  holds  no  more  than  that,  after  a  legal  and  torhni/nii  in- 
stitution  of  a  limited  pattnership,  the  conduct  of  the  general  partners  in 
carrying  on  its  business  shall  not  cause  the  special  partner  to  be  deemed  a 
general  partner,  unless  he  intentionally  participates  in  it. 

It  is  to  be  observed,  too,  of  this  section,  that  it  does  not  in  terms  impose 
upon  the  special  partner  the  penalty  of  general  liability,  save  where  his 
own  name  is,  with  his  privity,  used  in  the  designation  of  the  firm.  It  may 
well  be  said  that  the  law  did  not  intend  greater  severity,  for  the  use  of  the 
word  **  company,'*  or  other  general  term,  than  for  the  use  of  the  name  of 
the  special  partner,  and  that,  if  one  must  be  with  his  knowledge  to  make 
him  generally  liable,  the  other  must  be  also.  The  case  of  Ward  v,  Newell, 
therefore,  does  not  touch  the  question  of  a  false  statement  made  in  the  af- 
fidavit, which  is  a  statutory  prerequisite  for  the  institution  of  a  limited 
partnership. 

A  substantial  compliance  with  the  statute,  even  in  the  case  of  a  limited 
partnership,  has,  upon  one  or  two  occasions,  been  held  sufficient.  Thus  in 
Bowen  v.  Argall,  24  Wend.  406,  a  publication  of  the  names  of  the  partners 
was  made,  in  which  the  name  of  one  partner  was  printed  *'  Argale,**  in- 
stead **  Argall."  The  court  held  that,  in  the  absence  of  any  evidence  that 
anybody  was  misled  by  it,  the  mistake  was  unimportant,  and,  if  there  was 
any  such  evidence,  it  was  a  fair  question  for  the  jury. 

Again,  In  Madison  Co.  Bank  v,  Grould,  ante^  the  period  of  the  commence- 
ment of  the  partnership  was  erroneously  stated  in  the  newspaper  as  Nov. 
16,  instead  of  Oct.  16.  In  the  absence  of  evidence  that  any  one  was  injured, 
it  was  also  held  to  be  an  unimportant  mistake,  the  statute  to  be  substantially 
complied  with  and  the  special  partner  not  liable. 

If,  at  the  moment  a  limited  partnership  is  formed  by  the  act  of  filing  a 
certificate,  all  the  statements  in  the  certificate  are  true,  there  is  both  a  sub- 
stantial and  a  literal  compliance  with  the  statute.  Bopes  c.  Colgate,  ante. 
In  such  case,  the  special  partner  does  not  incur  the  liability  of  a  general 
partner.  Id.  It  is  immaterial  that,  at  the  date  of  the  certificate  and 
at  the  time  when  it  was  signed  by  one  partner,  the  special  capital  had 
not  been  paid  in  as  therein  stated,  since  the  instrument  does  not  become 
the  certificate  referred  to  in  §  8,  until  it  is  a  completed  instniment,  and 
made,  acknowledged,  filed  and  recorded,  so  as  to  create  the  partnership. 
Id.    Man.  Co.  v.  Colgate,  1  St.  Bep.  615. 

Where,  because  of  a  failure  to  comply  with  the  provisions  of  the  statute 
in  reference  to  limited  partnerships,  a  special  partner  has  become  liable  for 
the  firm  debts,  the  same  as  though  he  was  a  general  partner,  it  is  not  neces- 
sary for  the  creditor,  in  an  action  against  the  members  of  the  firm  upon  a 
partnership  debt,  to  allege  in  his  complaint  the  attempt  to  form  a  limited 
copartnership,  and  the  special  defects  which  rendered  the  special  partner 
liable.  Sharp  v,  Hutchinson,  ante.  It  is  sufficient  to  charge  him  as  a 
general  partner,  and  upon  the  trial  to  show  that  he  is  such  as  to  the  credi- 
tors.   Id. 

In  an  action  to  charge  a  special  partner  with  liability  for  firm  debts  as  a 
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general  partner,  it  is  sufficient  to  chaige  him  as  a  general  partner  and  upon 
a  trial  to  show  that  he  Is  such  as  to  creditors.  Continental  Nat.  Bank  o. 
Strauss,  43  St.  Bep.  68.  It  is  not  necessary  that  the  complaint  allege  an 
attempt  to  form  a  limited  partnership  and  the  defects  which  render  the 
special  partner  liable.    Id. 

Where  the  creditor,  in  an  action  to  charge  a  special,  as  a  general,  partner, 
gives  evidence  tending  to  show  the  formation  of  a  special  partnership  under 
the  statute,  the  burden  of  proof  is  on  him  to  show  the  irregularities,  if  any, 
which  render  the  special  partner  liable.  Id.  The  special  partner  need  not 
show  compliance  with  the  statute.  Id.  The  law  will  not  presume,  in  the 
face  of  such  evidence,  that  he  has  illegally  formed  the  limited  partnership 
or  done  any  wrong.  The  legal  inference  is  that  every  man  does  his  duty, 
has  not  incurred  a  penalty,  and  has  complied  with  the  law.  Id.  Such  proof 
dispenses  with  the  production  of  the  certificate  of  the  formation  required 
by  §  8  of  the  statute.  Id.  If  the  onus  of  proving  the  special  partnership 
had  devolved  on  the  special  partner,  as  it  generally  does,  he  would  have 
been  required  to  produce  the  best  evidence  of  it,  that  is,  the  original  papers 
themselves.  But  where  a  creditor,  without  objection,  proves  a  partnership 
under  the  statute  without  the  formality  of  producing  the  original  papers, 
the  evidence  when  once  in  the  case,  with  all  the  presumptions  following  it, 
must  be  acted  upon  as  though  the  best  evidence  of  which  the  thing  is 
capable  had  been  produced.    Id. 

Where  the  partnership  articles  contain  a  provision  that  the  special  part- 
ner shall  bear  a  proportionate  share  of  the  losses,  this  is  not  violative  of 
said  act.  Met.  Nat.  Bank  v,  Sirret,  ante.  There  is  nothing  therein  pro- 
hibiting the  special  partner  from  extending  his  liability  by  agreement  with 
his  partners,  or  assuming  risks  beyond  the  loss  of  capital.    Id. 

The  law  has  not  provided  that  the  special  partner  shall  become  subject 
to  a  personal  liability  for  the  debts  of  the  firm  simply  because,  after  the 
formation  of  the  limited  partnership,  loans  of  money  are  made  by  it  to  the 
preceding  firm,  and  by  the  latter,  also,  to  the  former  firm.  Met.  Nat.  Bank 
V,  Palmer,  ante. 

Where  a  provision  in  a  certificate,  filed  for  the  purpose  of  the  organiza- 
tion of  a  limited  partnership,  authorizes  the  special  partner  to  draw  the 
interest  on  his  capital  monthly,  this  is  not  a  violation  of  the  provision  of 
§15  of  said  act,  which  permits  the  special  partner  **  annually**  to  receive 
lawful  interest.  Met.  Nat.  Bank  v.  Sirret,  ante.  The  word  **  annually,** 
as  used  in  this  provision,  means  simply  ^*  by  the  year,**  and  the  payment 
may  be  made  of  proportionate  parts  of  the  annual  interest  at  stated  periods 
less  than  a  year.    Id. 

The  bringing  of  an  action  by  the  special  partner  in  the  interest  of  credi- 
tors and  for  the  preservation  of  the  funds  of  the  partnership,  in  which 
action  he  is  appointed  receiver,  is  not  such  interference  by  him  as  will  make 
him  liable  as  a  general  partner.  Cont.  Nat.  Bank  v,  Strauss,  ante.  Nor  is 
he  rendered  liable  as  a  general  partner  by  the  dissolution  of  the  firm  by 
reason  of  its  insolvency  and  by  operation  of  law.    Id. 

A  special  partner  is  not  rendered  liable  as  a  general  partner  by  the  fact 
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that  one  of  the  general  partners  is  an  infant,  where  the  latter  has  not  repo- 
diated  the  partnership  nor  attempted  to  avoid  any  of  its  obligations.  Id. 
There  is  nothing  in  the  statute  which  prevents  infants  from  becoming 
general  partners  nor  makes  the  special  partner  liable  for  their  contract.    Id. 

A  special  partner  who  contributes  to  a  firm  an  agreed  amount  of  capital 
is  not  responsible  for  the  manner  of  its  use  by  the  general  partners,  nor  ia 
he  bound  to  show  what  tney  did  with  it.  Id.  The  general  partners  be- 
come trustees  with  regard  to  it,  and  the  special  partner  is  not  responsible 
for  their  misapplication  of  the  capital  contributed  by  him.  Id.  As  he  ia 
not  to  interfere  with  the  business,  it  will  be  next  to  impossible  for  him  to 
regulate  the  use  of  such  money.    Id. 

The  statute  omits  to  declare  that  a  violation  of  the  provisions  of  §§  8  and 
15  shall  liave  the  effect  to  make  the  special  partner  liable,  and  remit  him  to 
his  common  law  liability  as  a  general  partner.  Bell  v.  Merrifield,  ante. 
It  was  held  in  the  case  of  Madison  Co.  Bank  v.  Gould,  ante,  that  such  con- 
sequences are  visited  upon  the  special  partner  for  violating  the  restrainta 
imposed  by  such  section. 

§  17  of  this  statute  provides  in  regard  to  the  extent  in  which  a  special 
p&rtner  may  interfere  in  the  business  concerns  and  operations  of  the  par^ 
nership,  or  participate  therein.  First  Nat.  Bank  v.  Whitney,  (mte.  He 
may  examine  into  their  condition  and  progress  and  advise  as  to  their  maob- 
agement.  He  may  loan  It  money,  advance  and  pay  money  for  it,  and  take 
and  hold  choses  in  action  belonging  to  the  partnership  to  secure  its  pay- 
ment. Id.  He  may  also  become  surety  for  the  partnership,  and  have  the 
same  rights  and  remedies  as  any  other  creditor  might  have  in  such  casea. 
He  may  also  negotiate  the  sale,  purchases,  and  other  business  for  the  part- 
nership, subject  to  the  approval  of  a  general  partner,  but  not  as  agent  or 
attorney  of  the  partnership.  Id.  The  section  then  provides,  *'  if  he  shall 
interfere  contrary  to' these  provisions,  he  shall  be  deemed  a  general  part- 
ner." 

Where  he  puts  an  end  to  the  business  of  the  partnership,  takes  title  to 
the  entire  property  and  effects  thereof,  real  and  personal,  to  himself,  and 
takes  its  business  and  carries  it  on  in  his  own  name  and  for  his  own  exclu- 
sive benefit,  it  is  an  interference  with  the  concerns  and  business  of  the 
partnership.  Id.  It  is  an  act  which  not  only  terminates  the  existence  of 
the  partnership  but  divests  the  general  partner  of  all  title  to  the  firm  prop- 
erty and  transfers  it  tb  another.  Id .  This  unauthorized  act  or  interference 
operates  to  convert  him  from  a  special,  into  a  general,  partner.  Id.  It 
fastens  that  legal  character  or  status  upon  him  and  takes  the  other  away. 
He  is  to  be  deemed  in  law  by  reason  thereof,  a  general,  and  not  a  special, 
partner  of  that  partnership;  not  of  a  new  partnership,  but  of  that  one  from 
the  beginning.     Id. 

The  placing  of  the  general  partner  upon  a  footing  with  other  creditors  in 
an  assignment  made  by  an  insolvent  firm,  will  not  convert  a  special  partner 
into  a  general  partner  and  render  him  liable  accordingly.  Bowen  v,  ArgaU, 
24  Wend.  496. 

In  Tillinghast  r.  Walton,  41  Hun,  666,  a  special  partner  in  the  stock 


FIFTH  AVE.  BANK  v.  COLGATE.  579 

Note  on  ^*  Limited  Partnership.'' 

brokerage  business  was  bound  to,  and  did,  put  into  the  business  $100,000. 
On  this  he  was  credited  with  interest,  at  six  per  cent.  So  were  the  general 
partners  on  their  capital.  Besides  being  a  partner,  he  dealt  iaigely  with 
the  firm  as  one  of  its  customers,  and  a  stock  account  was  kept  with  him  as 
such.  So  far  as  that  account  was  in  debt,  he  was  charged  with  interest. 
It  was  held  that  he  was  entitled  to  have  Interest  on  his  capital,  though  he 
had  drawn  drafts  on  the  firm  for  a  sum  equal  to  more  than  half  of  his 
capital. 

As  to  whether,  under  the  provisions  of  the  Limited  Partnership  Act,  an 
assignment,  transfer  or  mortgage  by  a  special  partner  of  his  individual 
property  to  secure  his  individual  debts,  made  when  he  or  the  firm  is  insol- 
vent, is  prohibited,  quaere.  The  provision,  in  any  view,  does  not  avoid  a 
mortgage  given  by  a  special  partner  upon  his  individual  property,  when  he 
and  his  firm  are  insolvent,  to  secure  a  loan  made  to  him,  In  good  faith  and 
in  ignorance,  upon  the  part  of  the  lender,  of  the  fact  of  such  Insolvency, 
for  the  purpose  of  enabling  him  to  pay  his  Individual  debts,  though  such 
purpose  was  known  to  the  lender,  and  among  the  debts  was  one  to  a  firm, 
of  which  he  is  a  member.  Greorge  v.  Grant,  97  K.  Y.  262.  The  mortgage 
does  not  create  or  secure  any  preference,  li  any  exists,  it  results  from  the 
application  of  the  money  after  it  has  been  advanced.    Id. 

The  dissolution  of  a  limited  partnership  prior  to  the  expiration  of  the 
term  set  forth  in  the  certificate  of  its  formation,  except  in  the  manner  pre- 
scribed in  the  act,  may  render  a  special  liable  as  a  general  partner;  that 
is,  provided  the  dissolution  is  a  voluntary  one.  Gont.  Nat.  Bank  v.  Strauss, 
ante.  But  where  it  proceeds  from  Involuntary  causes,  the  result  stated  does 
not  follow.  Thus  (1.)  The  death  of  one  of  the  partners  within  the  period 
fixed  for  the  duration  of  the  agreement  dissolves  the  limited  partnership. 
Id.  (2.)  It  may,  perhaps,  terminate  by  the  extinction  of  the  assets,  which 
constitute  the  capital  upon  which  its  business  must  be  done.  (3.)  It  may 
be  dissolved  by  decree  of  the  court,  or  by  act  of  the  law,  for  willful  acts  of 
fraud  and  bad  faith,  gross  instances  of  carelessness  and  waste  in  the  admin- 
istration of  the  partnership  by  one  or  more  of  the  general  partners;  and 
this,  at  the  instance  of  any  other  general  partner  free  from  fault,  the  special 
partner,  or  any  creditor  of  the  firm  interested  in  the  application  of  the  firm 
property  as  a  trust  fund  for  the  payment  of  the  firm's  debts.  Id.  These 
acts  of  dissolution,  not  proceeding  from  the  wrongful  conduct  of  the  special 
partner,  do  not  charge  him  with  the  liability  of  a  general  partner.  Id. 
There  is  nothing  in  this  statute  that  is  intended  to  charge  him  with  liabili- 
ties for  a  dissolution  caused  by  any  of  the  voluntary  acts  of  things  above 
stated.    Id. 

In  case  of  Insolvency  of  the  firm,  the  withdrawal  by  the  special  partner 
of  the  capital  contributed  by  him  and  the  further  sum,  which  are  supposed 
profits,  is  against  the  positive  provisions  of  the  statute.  Bell  v.  Merrifield, 
ante.  The  special  partner  has  no  right  In  law  or  equity  to  have  and  keep 
the  same  as  against  the  creditors  of  the  copartnership.  But,  as  between 
himself  and  his  associates,  if  they  turn  over  the  assets  to  him,  he  may  hold 
them  as  against  them.    Id.    His  right  to  withdraw  such  Bun  of  money  and 
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retain  it,  is  not  made  dependent  on  the  question  of  good  faith  on  his  part. 
The  fact  of  insolvency  is  controlling  against  him.  He  would  hold  such 
sum  as  a  trustee  for  the  benefit  of  creditors,  and,  in  a  proper  action,  can  be 
made  to  account  for  the  same.  The  l^al  liability,  imposed  upon  him  in 
acting  contrary  to  the  statute,  is  that  of  a  general  partner.  Such  liability 
can  ordinarily  be  enforced  by  an  action  at  law.    Id. 

Where  a  limited  partnership  is  dissolved  by  the  agreement  of  the  partners 
before  the  period  fixed  for  its  termination  by  the  original  certificate,  it 
continues  as  to  persons  crediting  the  firm  without  actual  notice  of  such  dis- 
solution, until  the  notice  required  by  the  statute  has  been  filed,  recorded, 
and  published  for  four  weeks  as  therein  prescribed.  Beers  v,  Reynolds,  11 
K.  Y.  97.  But,  if  any  alteration  is  made  in  the  capital  or  sliares  and  the 
partnership  is  in  any  manner  thereafter  carried  on,  before  the  publication 
of  the  notice  is  completed,  the  special  partner  becomes  liable  as  a  general 
partner.    Id. 

The  special  partner  or  a  creditor  in  a  proper  case  may,  by  bill,  require 
the  general  x>artner  to  account  for  the  use  of  the  si>ecial  capital,  where 
fraud  and  maladministration  are  charged  against  him.  Cont.  Kat.  Bank 
V.'  Strauss,  ante.  If  the  partner  neglect  to  place  the  property  in  the  hands 
of  a  proper  trustee  for  distribution  in  case  of  insolvency,  any  creditor  may 
proceed  at  once,  in  equity,  for  the  appointment  of  a  receiver  and  distribu- 
tion. Id.  The  special  partner  may,  in  a  proper  case,  invoke  the  same 
remedy.    Id. 

§  17  of  the  act  provides  that,  if  the  special  partner  shall  interfere  con- 
trary to  its  provision,  he  shall  be  deemed  a  general  partner.  Id.  §  18 
provides  that  the  general  partners  shall  be  liable  to  account  to  each  other, 
and  to  the  special  partners,  for  their  management  of  the  concern  both  in 
law  and  equity,  as  other  partners  now  are  by  law.  This  liability  to  account 
must  be  proper  and  necessary,  as  well  after  the  dissolution  of  the  partner- 
ship as  before,  and  must  have  been  intended  to  apply  to  both  cases.  Id. 
This  includes  the  liability  to  have  a  receiver  appointed  when  it  would  be 
done  in  ordinary  partnership.  It  certainly  cannot  be  deemed  an  unlawful 
Interference  with  the  rights  of  the  general  partners,  or  their  creditors,  for 
the  special  partner  to  file  a  bill,  the  object  of  which  \b  to  preserve  the  part- 
nership assets  for  their  benefit  from  waste  or  misuse.  Id.  The  interference 
which  makes  a  special  liable  as  a  general  partner  is  something  more  than 
mere  observation,  or  that  incidental  supervision  and  advice,  wluch  a  person 
having  capital  employed  in  a  concern  would  naturally  give  to  an  enterprise 
in  which  perhaps  the  greater  part  of  his  fortune  was  invested.  Id.  It 
means  an  active  participation  or  domination.  Id.  The  interference  is  not 
a  legal  but  an  illegal  and  unauthorized  one.    Id. 

Where,  at  the  time  of  the  filing  of  the  certificate  and  affidavit  for  the 
purpose  of  forming  a  limited  partnership  under  the  statute,  the  special 
partner  had  not  in  fact  paid  in  the  sum  to  be  contributed  by  him,  but  had 
given  his  check  therefor  payable  thereafter,  the  misstatement,  though  the 
check  was  duly  i>aid,  renders  the  special  partner  liable  as  a  general  partner 
for  all  the  engagements  of  the  firm.    Durant  r.  Abendroth,  97  N.  T.  132. 
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But,  notwithstanding  such  erroneous  statement,  the  partnership  is,  in  form, 
a  limited  partnership,  and  subject  to  all  the  rules  applicable  to  such  part- 
nerships.   Id. 

In  cases  of  limited  partnership,  the  management  of  the  property  and 
business  of  the  firm  is  vested  exclusively  in  the  general  partners,  and,  upon 
insolvency,  the  assets  are  a  trust  fund,  directly  subject,  in  equity,  to  the 
claims  of  creditors,  without  first  obtaining  judgment  at  law.  Id.  Such  a 
partnership  cannot  give  preferences  in  case  of  insolvency,  even  under  the 
state  law.  If  it  undertakes  to  make  an  assignment  with  preferences,  such 
assignment  cannot  be  sustained  on  the  ground  of  the  violation  of  the  statute 
in  its  formation.  Id.  Such  violation  can  be  taken  advantage  of  only  by 
creditors.  Its  consequence  simply  is  to  give  them  recourse  against  the 
special  partner  personally,  as  though  he  was  a  general  partner.  By  resort- 
ing to  the  trust  fund,  the  creditors  do  not  waive  or  lose  the  recourse  which 
the  statute  gives  them  against  the  special  partner.    Id. 
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James  J.  MoComb,  Respondent  and  Appellant,  v.  Thx 
Babcelona  Apartment  Association,  et  ci.^  Appellants 
and  Respondents. 

Court  qfAppedU^  June  7,  1892. 
Affirming  50  Hon,  644. 

1.  Contracts,    Construction, — The  several  agreements  made  between  the 

different  parties  interested  in  the  erection  of  the  apartment  houses  in 
question  were  so  construed  as  to  transfer  to  the  respective  associations 
the  obligation  to  repay  to  plaintiff  the  respective  sums  of  money  ad- 
vanced by  him  to  the  Central  Park  Building  Company  to  complete  the 
building  belonging  to  each  corporation,  and  to  render  the  mortgages 
executed  to  him  therefor  free  from  the  taint  of  fraud. 

2.  Same, — ^A  conditional  subscriber  to  the  stock  of  the  building  company 

subject  to  the  right  of  an  election  to  surrender  his  interest  therein  and 
to  be  repaid  the  money  advanced  to  it  to  be  used  to  complete  the  con- 
struction of  the  buildings,  stands,  after  such  election  and  notice  thereof, 
simply  as  an  individual  loaning  the  money  for  the  benefit  of  the  asso- 
ciations. 

Cross  appeals  from  a  judgment  of  the  general  term  of  the 
supreme  court,  first  department,  modifying  a  judgment  en- 
tered upon  the  report  of  a  referee,  and  as  modified  affirming 
the  same. 

George  H.  AdamSj  for  defendant. 

Thomas  JBC.  Hubhard^  for  plaintiff. 

Haight,  J. — This  action  was  brought  to  foreclose  two 
mortgages  executed  by  the  defendant,  the  Barcelona  Apart- 
ment Association,  to  the  plaintiff,  January  14, 1884,  upon 
the  lands  of  the  Association,  one  for  one  hundred  thousand 
dollars,  and  the  other  for  fifty  thousand  dollars,  payable  May 
1st,  1886.  The  mortgages  were  made  to  secure  the  payment 
of  the  bonds  of  the  defendant,  the  Barcelona  Apartment 
Association,  bearing  even  date  therewith,  and  containing 
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provisions  authorizing  the  mortgagee  to  declare  the  prin- 
cipal sum  therein  mentioned  due  at  an  earlier  date  if  default 
should  be  made  by  the  mortgagor,  as  therein  expressed.  By 
the  terms  of  the  bonds  and  mortgages,  interest  on  the  prin- 
cipal sums  mentioned  at  the  rate  of  six  per  cent,  per  annum 
was  payable  half  yearly.  The  defense  is  that  the  mortgages 
were  void  for  the  reason  that  they  were  given  to  secure  the 
indebtedness  of  another  association,  induced  by  the  fraudu- 
lent contrivance  of  the  plaintiff ;  that  two-thirds  of  the  stock- 
holders of  the  Barcelona  Apartment  Association  never  assented 
to  the  giving  of  the  mortgages ;  that  they  are  tainted  with 
usury,  and  that  the  amount  found  due  thereon  by  the  referee 
is  largely  in  excess  of  that  which  is  in  fact  due,  etc. 

This  action  was  one  of  eight  suits,  each  of  which  was 
brought  for  the  foreclosure  of  similar  mortgages,  which  suits 
were  tried  together  before  the  same  referee  resulting  in  sim- 
ilar judgments,  in  four  of  which  appeals  were  taken  and 
submitted  with  that  of  the  Barcelona  Apartment  Association. 
The  facts  are  so  connected  as  to  make  it  advisable  to  consider 
them  together.  It  appears  that  in  the  year  1881,  one  Jose 
F.  De  Navan-o  formed  a  plan  for  the  erection  of  eight  large 
apartment  houses  on  the  block  of  land  in  the  city  of  New 
York,  bounded  on  the  west  by  Seventh  avenue,  on  the  north 
by  Fifty-ninth  street,  on  the  south  by  Fifty-eighth  street,  and 
extending  easterly  from  Seventh  avenue  about  430  feet. 
He  accordingly  purchased  the  land  described,  and  not  being 
a  citizen  of  the  United  States,  took  the  title  thereto  in  the 
name  of  his  wife,  who  subsequently  conveyed  the  same  to 
one  James  Cljrne,  his  confidential  clerk  and  attorney  in  fact, 
who  took  title  thereto  as  his  agent  and  representative.  For 
the  purchase  of  the  land,  and  for  the  making  of  excavations 
preparatory  for  the  work  of  laying  the  foundations  for  the 
buildings,  he  paid  the  sum  of  §1,^44,684.38,  prior  to  July  1, 
1888.  In  order  to  carry  out  his  plans  he  organized  eight 
different  incorporations  under  the  act  of  1848,  entitled  "  An 
act  to  authorize  the  formation  of  corporations  for  manufactur- 
ing, mining,  mechanical  or  chemical  purposes,  and  the  sev- 
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eral  acts  of  the  legislature  amendatory  thereof  or  supple- 
mentary thereto,"  in  each  of  which  certificates  the  object  was 
stated  to  be  ^^  the  purchasing,  leasing,  acquiring,  maintaining 
and  improving  real  estate  for  residences  and  apartment 
houses,  to  be  leased  and  conducted  by  the  corporation  and 
occupied  by  its  stockholders  and  others."  The  eight  incor- 
porations so  organized  were  known  as  the  Barcelona  Aparir 
ment  Association,  the  Madrid  Apartment  Association,  The 
Lisbon  Apartment  Association,  the  Cordova  Apartment  As- 
sociation, the  Granada  Apartment  Association,  the  Tolosa 
Apartment  Association,  the  Salamanca  Apartment  Associa- 
tion and  the  Valentia  Apartment  Association.  The  capital 
stock  of  four  of  the  incorporations  W8U9  fixed  at  $280,000 
each,  and  of  the  ot^er  four  at  $240,000  each.  The  capital 
stock  of  each  was  divided  into  sixteen  shares.  A  subscriber 
to  the  capital  stock  became  entitled  to  an  apartment  in  the  as- 
sociation building  for  each  share  of  the  stock  subscribed  for. 
The  land  upon  which  the  building  of  the  association  was 
constructed  was  to  be  leased  to  the  association  for  the  period 
of  ninty-nine  years,  at  a  fixed  rental,  with  the  privilege  to 
the  association  of  purchasing  the  land,  at  a  capital  price 
which  at  five  per  cent,  would  yield  the  rent  fixed  upon,  and 
the  stock  of  each  subscriber  was  subject  to  the  payment  of 
his  proportion  of  the  rent,  taxes  and  other  necessary  chaiges. 
The  appellant  Kellogg  and  some  other  persons  became  sub- 
scribers to  shares  of  stock  in  these  associations,  and  paid  the 
amount  thereof  to  Navarro,  some  in  cash,  others  in  work  and 
materials  furnished  and  used  upon  the  buildings.  They  took 
receipts  from  Navarro  showing  that  the  same  were  made  upon 
their  subscriptions,  but  no  stock  was  issued  to  them.  The 
amount  of  stock  so  subscribed  for  was,  in  the  Barcelona,  $120,- 
000 ;  the  Madrid,  $147,750 ;  the  Lisbon,  $110,000 ;  the  Cor- 
dova,  $110,000.  Four  mortgages  were  executed  by  Clyne 
to  the  Mutual  Life  Insurance  Company,  bearing  date  July 
21, 1882,  one  upon  the  land  to  be  occupied  by  the  Barcelooa 
building,  for  $200,000 ;  one  upon  the  land  to  be  occupied  by 
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the  Madrid,  $300^000 ;  one  upon  the  land  to  be  occupied  by 
the  Lisbon,  $800,000 ;  and  one  upon  the  land  to  be  occupied 
by  the  Cordova,  f  240,000.  Four  other  mortgages  were  also 
executed  by  Clyne  to  the  New  York  Life  Insurance  Com- 
pany, bearing  date  October  8, 1883,  of  which  one  was  upon 
the  land  to  be  occupied  by  the  Granada,  for  $240,000  ;  one  by 
the  Salamanca,  $200,000 ;  one  by  the  Valentia,  $260,000 ; 
and  one  by  the  Tolosa,  $260,000.  These  mortgages  were 
made  to  secure  the  bond  of  Clyne  and  Navarro,  and  were 
for  the  purpose  of  raising  money  with  which  to  construct 
the  buildings.  Upon  these  mortgages  the  Mutual  Life  Insur- 
ance Company  had  paid  over  to  Clyne,  and  he  had  turned 
the  same  over  to  Navarro,  the  sum  of  $833,000,  and  the 
New  York  Life  Insurance  Company  had  paid  over  the  sum 
of  $960,000.  Of  the  four  associations  appellants,  Navarro 
was  the  president  until  April,  1884,  after  which  George 
S.  Lespinasse  became  the  president. 

Clyne  executed  leases  to  each  of  the  associations  as  agreed 
upon,  in  each  of  which  there  was  a  covenant  that  the  associa- 
tion named  therein  should  within  a  time  fixed  commence  to 
erect  and  build  on  the  premises  an  apai*tment  house,  but  this 
was  not  done  by  either  of  the  associations,  but  instead  thereof 
Navarro,  the  president  of  each,  commenced  and  erected  such 
a  building  upon  the  lands  of  each  out  of  the  moneys  men- 
tioned. 

On  the  22d  of  May,  1883,  Navarro,  with  certain  other 
persons  associated  with  him,  organized  another  corporation 
to  be  known  as  the  Central  Park  Building  Company,  Limited, 
the  object  of  which,  as  stated  in  its  certificate  of  incorpora- 
tion, was  the  purchasing,  leasing,  acquiring,  maintaining  or 
improving  of  real  estate  for  apartment  houses  in  the  city  of 
New  York ;  and  also  the  construction  of  such  apartment 
houses,  which,  when  completed,  are  to  be  leased  and  conducted 
under  the  control  of  the  corporation,  and  occupied  by  its 
stockholders  and  others.  The  capital  stock  of  this  company 
was  fixed  at  $800,000.     At  this  time  the  subscription  to 
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apartments  of  the  association  had  stopped.  The  money 
derived  from  the  insurance  companies  had  been  exhausted, 
and  it  was  found  that  each  building  would  cost  $100,000 
more  than  was  estimated,  making  a  total  of  $800,000  for 
the  eight  buildings.  The  Central  Park  Building  Company, 
Limited,  was  designed  as  a  construction  company  to  complete 
the  buildings,  and  with  $800,000  capital  it  was  hoped  to  be 
able  to  do  so. 

At  this  time  Navarro  asked  his  broker  to  find  some  one  to 
furnish  more  capital  for  the  enterprise,  who  thereupon 
brought  about  an  interview  between  Navarro  and  the  plaint- 
iff, at  which  the  plaintiff  was  asked  to  subscribe  to  the 
capital  stock  of  the  Central  Park  Building  Company,  Limited. 
This  interview  finally  resulted  in  an  agreement  by  which  the 
plaintiff  subscribed  and  paid  for  $300,000,  one  Adams  sub- 
scribed for  $100,000,  which  was  paid  for  by  the  plaintiff, 
and  Navarro  agreed  to  subscribe  and  pay  for  the  other 
$400,000,  but  did  not  do  so. 

The  subscription  by  the  plaintiff  was  under  the  ag^reement 
that  Navarro  should  repay  to  him  such  amounts  as  the 
plaintiff  should  pay  on  his  subscriptions,  with  the  interest, 
and  assume  all  liabilities  of  the  company  remaining  unpaid, 
within  ninety  days  after,  the  completion  of  the  buildings,  if 
the  plaintiff  should  elect  or  transfer  to  him  all  his  interest  in 
the  company,  notice  of  such  election  to  be  given  within  sixty 
days  after  the  completion  of  the  buildings.  With  the  capital 
so  acquired,' the  Central  Park  Building  Company,  Limited, 
undertook  the  completion  of  the  buildings,  and  carried  on 
the  work  until  October  24, 1888.  By  this  time  its  capital 
had  become  exhausted,  and  the  plaintiff  declined  to  advance 
more  money,  in  consequence  of  which  the  work  upon  the 
buildings  was  stopped.  This  resulted  in  another  agreement 
between  the  plaintiff  and  Navarro,  bearing  date  December  1, 
1883,  in  which  agreement  Navarro  undertook  to  repay  the 
plaintiff,  with  lawful  interest,  all  sums  of  money  theretofore 
advanced  by  the  plaintiff  on  account  of  his  subscription 
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to  the  capital  stock  of  the  building  company  and  of  the 
$100,000  subscribed  by  Adams  and  paid  for  by  the  plaintiff, 
together  with  all  sums  which  the  plaintiff  should  thereafter 
advance  or  become  liable  for  in  order  to  secure  the  com« 
pletion  of  the  buildings  ;  and  for  the  purpose  of  providing 
means  for  the  prosecution  of  the  work  upon  the  buildings, 
the  plaintiff  agreed  to  obtain  and  provide  upon  the  com- 
mercial  paper  of  the  company,  at  lawful  interest  and  five  per 
cent,  commission,  in  case  it  should  be  necessary  for  the  plaint- 
iff to  furnish  credit  for  security  in  order  to  raise  the  money 
on  such  commercial  paper,  such  additional  funds  as  should 
be  necessary  to  pay  the  contractors  for  the  work  according 
to  the  terms  and  conditions  of  their  several  contracts,  and  to 
carry  the  work  of  the  buildings  on  to  completion,  provided 
that  the  total  cost  of  the  lands  and  buildings  should  not 
exceed  the  sum  of  $4,500,000,  which  amount  by  a  subsequent 
agreement  was  increased  to  $5,000,000. 

The  agreement  further  provided  that  James  Clyne,  in 
whom  was  vested  the  legal  title  to  the  land  upon  which  the 
apartment  houses  were  being  erected,  should  make  to  the 
plaintiff  eight  mortgages  of  $100,000  each,  with  interest  at 
six  per  cent.,  payable  May  1, 1886,  one  on  each  of  the  eight 
several  lots  of  land  and  buildings  on  which  the  houses  were 
respectively  situated,  for  the  purpose  of  obtaining  additional 
loans  from  the  insurance  companies,  and  if  such  mortgages 
were  not  taken  by  the  insurance  companies,  or  other  parties, 
they  were  to  be  held  by  the  plaintiff  as  securities  for  the 
advances  to  be  made  or  procured  by  him.  They  also  provided 
that  Clyne  should  make  to  the  plaintiff  eight  other  additional 
mortgages  for  $50,000  each,  with  like  interest,  one  upon 
each  of  the  several  eight  lots  of  land  and  buildings,  payable 
May  1, 1886,  to  be  held  by  him  as  security  for  the  repay- 
ment of  such  money  as  he  may  advance;  and  as  further 
security,  it  was  agreed  that  Navarro  should  also  execute  to 
the  plaintiff  a  mortgage  upon  other  property  owned  by  him, 
in  the  sum  of  $300,000,  as  a  security  for  the  payment  of  the 
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sums  previously  advanced  by  the  plaintiff,  or  procured  by 
him.  A  bond  was  to  accompany  each  mortgage.  Pursuant 
to  this  agreement,  the  sixteen  bonds  and  mortgages  to  be 
given  on  the  lands  occupied  by  the  associations  were  executed 
by  Clyne,  but  instead  of  delivering  them  to  the  plaintiff, 
they  were,  pursuant  to  another  agreement  bearing  date  the 
14th  day  of  January,  1884,  placed  in  escrow^  to  be  delivered  to 
him  and  used  for  his  protection  in  case  it  should  be  deter- 
mined that  sixteen  other  bonds  and  mortgages  executed 
under  the  agreement  of  January  14th  were  invalid. 

After  the  agreement  of  December  Ist,  and  the  execution 
of  the  bonds  and  mortgages  by  Clyne,  the  agreement  of 
January  14th  was  entered  into.  Under  it,  Clyne  conveyed 
the  lands  in  question  to  the  several  associations  occupying 
them,  and  thereupon  each  association  executed  and  delivered 
to  the  plaintiff  a  bond  and  mortgage  for  f  100,000,  payable 
on  the  1st  day  of  May,  1886,  and  each  association  executed 
and  delivered  to  the  plaintiff  an  additional  bond  and 
mortgage  for  $50,000,  payable  at  the  same  date.  It  was  upon 
these  securities  the  plaintiff  advanced  the  moneys  through  the 
building  company,  with  which  the  buildings  were  completed. 
The  amoimts  so  advanced  by  him,  including  the  $400,000 
previously  advanced  to  the  building  company,  is  in  the 
^gg^?^^  $2,039,120.69.  Of  the  moneys  so  procured  and 
advanced  by  him,  there  were  used  and  applied  to  the  con- 
struction of  the  several  apartment  buildings,  as  aforesaid, 
the  following  sums,  to  wit : 

TheMadrid $226,814.18 

The  Lisbon 239,422.82 

The  Cordova 205,023.70 

The  Barcelona 207,399.24 

The  Granada 272,748.98 

The  Salamanca 282,011,11 

The  Valentia 305,264.48 

The  Tolosa 300,436.28 


McCOMB  V.  BARCELONA  APART.  ASSOC.    589 

Opinion  of  the  Corjt,  by  Haight,  J. 

Within  the  time  prescribed  by  the  agreement,  the  plaint- 
iff elected  to  take  back  the  moneys  advanced  by  him  under 
the  several  agreements  referred  to,  and  gave  due  notice  there- 
of to  the  defendant  Navarro.  This  action  was  brought  upon 
the  last  mentioned  bonds  and  mortgages  given  by  the  de- 
fendant, the  Barcelona  Apartment  Association.  The  referee 
ordered  judgment  for  the  full  amount  called  for  by  the  bonds 
and  mortgages,  with  the  interest  accrued  thereon  at  the  date 
thereof,  amounting  to  $190,775  ;  that  the  premises  be  sold, 
and  out  of  the  surplus  arising  from  such  sale,  if  any,  there 
be  paid  to  the  plaintiff  the  full  amount  of  money  advanced 
by  him  to  the  Barcelona  Association,  namely,  $207,339.24, 
with  the  interest  thereon.  The  general  term  modified  the 
judgment  entered  upon  the  report  of  the  referee,  in  so  far  as 
it  provided  for  the  paying  to  the  plaintiff  of  the  surplus 
arising  upon  the  sale,  over  and  above  that  called  for  by  the 
mortgages. 

It  is  claimed  that  the  judgment  entered  herein  is  for 
$120,000  more  than  it  should  be  ;  that  the  plaintiff  should 
be  charged  with  that  amount,  it  being  the  par  value  of  eight 
shares  of  the  stock  of  the  Barcelona  Apartment  Association. 
The  facts  are  in  substance  as  follows  : 

Pursuant  to  the  agreement  of  January  14th,  1884,  a  meet- 
ing of  trustees  of  each,  the  Madrid,  the  Lisbon,  the  Cordova, 
and  the  Barcelona  Associations  was  held,  at  which  resolu- 
tions were  adopted  to  issue  to  Jose  F.  de  Navarro,  and 
certain  other  persons  therein  named,  associated  with  him, 
the  capital  stock  of  the  associations  remaining  unsubscribed 
for,  amounting  to  thirty-two  shares  in  all,  which  stock  was 
to  be  issued  to  them  as  full  paid,  on  behalf  of  and  for  the 
benefit  of  the  Central  Park  Building  Company,  Limited. 
Pursuant  to  such  resolution,  subscription  was  made  for  such 
stock  by  the  persons  named,  and  on  the  17th  day  of  January 
thereafter,  at  a  meeting  of  the  trustees  of  the  Central  Park 
Building  Company,  Limited,  such  subscription  was  by  that 
company  ratified.     It  does  not  appear,  however,  that  any  of 
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the  above  mentioned  stock  was  ever  in  fact  issued.  The 
plaintiff  was  not  one  of  the  parties  to  such  subscription,  nor 
was  he  ever  a  shareholder  or  an  officer  of  any  one  of  the 
associations.  The  stock  so  subscribed  for  in  the  different 
associations  was  of  the  par  value,  as  follows : 

The  Madrid,  six  shares,  par  value $105,000  00 

The  Lisbon,  ten  sharea,  par  value 175,000  00 

The  Barcelona,  eight  shares,  par  value 120,000  00 

The  Cordova,  eight  shares,  par  value 120,000  00 


$520,000  00 


It  is  now  claimed  that  these  items  should  be  charged  to 
the  plaintiff,  and  the  amount  thereof  deducted  from  the 
several  judgments  under  review  upon  this  appeal ;  tliat  the 
stock  was  subscribed  for  on  behalf  of  the  Central  Park  Build- 
ing Company,  Limited  ;  that  the  plaintiff  was  the  principle 
stockholder  in  such  company,  and  as  such  he  came  into 
reciprocal  relations  of  rights  and  obligations  towards  his 
fellow  stockholders  in  the  associations,  and  that  those  rights 
and  obligations  could  not  be  affected  by  any  subsequent 
action  on  his  part. 

The  question  thus  presented  involves  a  more  careful  con- 
sideration of  the  contracts  of  December  1, 1888,  and  January 
14,  1884. 

It  will  be  remembered  that  at  the  time  the  plaintiff  sub- 
scribed for  the  stock  of  the  Central  Park  Building  Company, 
Limited,  it  was  upon  the  express  agreement  with  Navarro 
that  the  plaintiff  should  have  the  right  to  return  his  interest 
in  the  company  upon  his  election  within  sixty  days  after  the 
completion  of  the  buildings,  and  to  recover  the  amount  paid 
in  and  advanced  to  the  company.  The  subscription,  there- 
fore, was  a  conditional  one,  depending  upon  the  election  that 
should  subsequently  be  made.  This  understanding  was 
recognized  and  more  fully  elaborated  in  the  agreement  of 
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December  1,  1883,  wherein  Navarro  expressly  agreed  that 
he  is  liable  and  undertakes  to  repay  the  plaintiff,  with  law- 
ful interest,  all  sums  of  money  theretofore  paid  by  the  plaint- 
iff on  account  of  his  subscription  to  the  capital  stock  of  the 
company,  viz. :  $400,000  ;  and  also  any  and  all  sums  which 
the  plaintiff  may  thereafter  advance  or  become  liable  for,  in 
order  to  secure  the  completion  of  the  buildings,  provided  the 
plaintiff  shall  elect,  within  sixty  days  after  the  completion 
of  the  buldings,  to  take  such  moneys  and  interest. 

As  we  have  seen,  this  agreement  was  with  Navarro,  and  is 
the  one  under  which  the  sixteen  bonds  and  mortgages  were 
given  by  Clyne  and  placed  in  escrow^  under  the  agreements 
bearing  date  the  14th  day  of  January,  1884.  These  agree- 
ments were  eight  in  number,  one  executed  by  each  of  the  apart* 
ment  associations  named,  Clyne,  Navarro,  the  Centi-al  Park 
Building  Company,  Limited,  and  the  plaintiff,  all  of  whom 
were  parties  to  such  agreements.  They  are  known  as  the 
five-party  agreements.  They  are  in  substance  the  same. 
That  of  the  Barcelona  recites  that  it  was  originally  intended 
that  the  association  should  erect  and  pay  for  an  apartment 
house,  on  the  land  owned  by  Clyne,  describing  it,  and  to  take 
a  lease  thereof  for  ninety-nine  years,  with  the  privilege  of 
purchasing  the  same  for  the  amount  of  the  first  mortgage 
thereon,  made  by  Clyne  to  the  Mutual  Life  Insurance  Com- 
pany. That  as  the  building  progressed  it  was  found  necessary 
to  expend  moneys  in  excess  of  the  sum  then  obtained  from 
the  insurance  company  and  subscriptions  to  apartments. 
That  such  necessary  moneys  were  furnished  to  a  large 
amount  by  the  Central  Park  Building  Company,  Limited, 
and  by  the  plaintiff.  That  on  December  1,  1883,  the  plaint- 
iff and  Navarro  made  an  agreement  designed  to  provide 
funds  and  securities  therefor,  sufficient  to  complete  the  build- 
ings, and  that  to  carry  out  the  details  of  that  agreeiftent  the 
sixteen  bonds  and  mortgages  were  made  already  alluded  to. 
That  they  had  decided  that  a  more  simple  method  eS^cting 
the  intent  of  the  parties  was  to  have  the  land  conveyed  by 
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Clyne  to  the  association,  and  that  the  bonds  and  mortgage 
of  the  association  should  be  made  to  the  plaintiff  in  place  of 
those  made  by  Clyne.  The  agreement  then  provides  that 
*'  all  the  aforesaid  bonds  and  mortgages  which  were  made 
subsequent  to  December  1, 1883,  were  made  for  the  purpose 
of  carrying  into  effect  the  provisions  of  the  agreement  of  that 
date,  between  said  Navarro  and  McComb,  and  in  the  event 
of  any  controversy  in  respect  thereto,  the  said  bonds  and 
mortgages  should  be  construed  and  enforced  with  reference 
to,  and  in  connection  with  said  agreement,  and  in  the  same 
way  as  if  said  agreement,  or  the  relevant  portions  thereof, 
had  been  written  in  each  one  of  said  bonds  and  mortgages. 
«  «  •  That  the  said  association  acknowledges  that  it  is 
liable  for,  and  it  promises  to  pay  the  money  advanced  by 
any  of  the  parties  hereto  for  the  construction  of  the  building 
on  said  land.  The  conveyance  to  said  association  is  not  to 
be  treated  as  a  conveyance  of  the  building  erected  on  said 
land,  free  and  clear  of  the  obligations  to  pay  therefor,  but 
the  consideration  mentioned  in  said  convejrance  is  the  value 
of  the  land  only,  and  does  not  include  the  cost  or  value  of 
the  building  thereon.  The  mortgages  given  to  said  McComb 
as  aforesaid,  shall  be  enforced,  and  their  avails  applied  accord- 
ing to  said  agreement  of  December  1,  1883,  and  to  that 
extent  in  reduction  of  the  liability  of  said  association  to  pay 
for  said  building." 

It  will  thus  be  seen  that  the  association  by  this  agreiement 
expressly  undertakes  to  pay  the  money  advanced  by  the 
plaintiff  through  the  construction  company,  and  that  his 
mortgages  shall  be  inforced  and  the  avails  applied  according 
to  the  agreement  with  Navarro,  under  date  of  December  1, 
1883.  So  that  we  have  here  recognized  and  adopted  by  the 
association  all  of  the  rights  which  the  plaintiff  had  under 
the  former  agreement,  one  of  which  was  the  right  to  termi- 
nate his  connection  with  the  building  company  and  recover 
the  nK)ney  that  he  had  advanced.  As  we  have  seen,  the 
plaintiff  was  not  a  subscriber  for  any  of  the  stock  of  the  as- 
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soeiations.  His  election,  made  in  accordance  with  the  agree- 
mentB  referred  to,  terminated  his  interests  in  the  building 
company,  and  with  it  all  interests  that  that  eompanj  had  in 
the  stock  held  in  trust  for  it.  Whatever  his  relations  or 
liabilities  may  be  as  to  the  contractors  and  persons  doing 
work  or  furnishing  material  for  the  construction  of  the 
building  it  is  not  material  to  now  determine ;  but  so  far  as  the 
defendant  association  is  concerned,  his  election  constituted 
him  a  simple  contract  creditor.  The  association  took  the 
title  to  the  land  from  Clyne  subject  to  the  conditions  of  the 
December  contract,  which  provides  for  the  repayment  of  all 
of  the  plaintiff's  advances.  The  purpose  of  the  contract  is 
to  give  the  plaintiff  security  to  the  limit  fixed  in  the  mort- 
gages for  his  advances. 

Again,  it  is  claimed  that  the  mortgages  in  suit  were  not 
given  to  secure  a  debt  of  the  appellant  association ;  that  they 
were  fraudulently  oontrived  by  the  plaintiff  to  secure  the 
payment  of  his  claim  against  Navarro,  and  that  they  were 
ocmsequently  void.  As  we  have  seen,  it  was  recited  in  the 
five-party  agreement,  executed  by  the  defendant  association, 
that  it  was  orig^ally  intended  that  this  association  should 
erect  and  pay  for  the  apartment  houses,  but  this  was  not 
done  by  the  association.  Navarro,  however,  as  its  president, 
commenced  the  building,  and  carried  it  on  until  the  moneys 
provided  by  the  subscription  to  the  stock  and  the  loans  of 
the  insurance  company  had  been  exhausted.  Navarro,  in 
this  regard,  acted  for  the  association,  evidently  with  the 
knowledge  and  consent  of  its  officers,  and  must  be  deemed, 
therefore,  to  have  been  its  agent.  After  the  money  to  which 
we  have  referred  was  exhausted,  the  Central  Park  Building 
Company,  Limited,  was  organized,  and  with  the  money  obtained 
from  the  plaintiff  that  corporation  undertook  the  completion 
of  the  buildings.  This  was  done  with  the  knowledge  and 
consent  of  the  officers  of  the  defendant  association. 

The  building  company  must  therefore  be  considered  as 

the  airent  of  the  association.     The  acts  of  Navarro  and  of 
^  38 
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the  building  company  were  in  effect  ratified  and  adopted 
by  the  defendant  association  in  the  five-party  agreement 
alluded  to.  In  that  agreement  it  is  provided  that  ^^  as  evi- 
dence of  the  amount  of  his  advances,  the  said  McComb  may 
take  receipts  from  said  Central  Park  Building  Company, 
Limited,  signed  by  its  president  and  treasurer  for  the  time 
being,  and  such  receipts  shall  be  conclusive  evidence  of  the 
amounts  advanced  or  procured  by  the  said  McComb  under 
the  agreement  of  December  1, 1888,  and  of  the  dates  of  such 
advances." 

The  plan  of  operation  thus  adopted  was  simply  this :  The 
completion  of  the  buildings  of  the  associations  was  carried 
on  by  the  building  company ;  the  money  advanced  by  the 
plaintiff  for  the  completion  of  the  buildings  was  paid  over 
to  the  building  company,  he  taking  the  receipt  of  its  officers 
therefor,  in  accordance  with  the  agreement  with  the  defend* 
ant  association,  and  which  it  pi'omised  to»repay  to  him. 

It  appears  to  us  that  the  obligation  became  that  of  the 
appellant  association,  and  that  the  security  obtained  by  the 
plaintiff  is  free  from  the  taint  of  fraud. 

The  payment  of  the  mortgages  is  further  resisted  upon  the 
ground  that  the  five-party  agreement,  so-called,  is  claimed 
to  be  invalid,  for  the  reason  that  it  was  executed  on  behalf 
of  the  appellant  association,  by  Navarro,  as  president,  and 
Lespinasse,  as  secretary,  and  by  the  Central  Park  Building 
Company,  Limited,  by  Navarro,  as  president,  and  Clyne,  as 
secretary.  That  these  persons  were  interested  in  each  of  the 
corporations,  and  could  not  contract  with  themselves. 

We  do  not  regard  it  as  necessary  to  consider  the  rights  of 
Navarro,  Lespinasse  and  Clyne,  or  that  of  the  Central  Park 
Building  Company,  Limited,  for  neither  are  here  seeking 
relief  under  the  contract.  The  plaintiff  was  an  independent 
party  to  the  contract,  and  the  obligations  entered  into  by 
the  several  corporations  were  chiefly  with  him.  It  is  true, 
as  we  have  seen,  that  he  was  a  conditional  subscriber  to  the 
stock  of  the  building  company,  but  this  was  subject  to  his 
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right  of  election  to  surrender  his  interest  therein,  and  to  be 
repaid  the  money  advanced  to  it  to  be  used  for  the  benefit  of 
the  associations. 

The  association  was  engaged  in  the  construction  of  the  build- 
ing, the  construction  was  being  made  first  through  Navano, 
and  subsequently  through  the  building  company.  Through 
the  election  of  the  plaintiff  he  stands  simply  as  an  individ- 
ual loaning  the  money  necessary  to  complete  the  construc- 
tion of  the  building.  The  association  derived  all  of  the  bene- 
fits. There  is  no  pretense  that  as  to  him  there  was  anything 
unjust  or  un&ir  in  the  contract,  or  that  the  association  is 
called  upon  to  pay  for  anything  that  it  has  not  had.  It  con- 
sequently appears  to  us  that  as  to  the  plaintiff  the  contract 
was  valid  and  binding  upon  the  association. 

It  is  claimed  that  the  association  has  been  charged  with 
the  expenses  of  the  organization  and  running  of  the  Central 
Park  Building  Company,  Limited,  the  salaries  of  its  super- 
intendent, fees  of  architect,  etc.  Were  the  building  com- 
pany here  seeking  a  recovery  against  the  association  there 
might  be  some  question  in  reference  to  these  charges,  but 
treating  the  plaintiff  as  occupying  the  relation  to  which  we 
have  already  alluded,  they  have  no  force,  for  the  reason  that 
he  was  loaning  the  money  for  the  construction  of  the  build- 
ing, and  the  building  was  being  constructed  by  the  building 
company.  He  was  under  the  five-party  agreement  to 
pay  the  money  over  to  that  company,  and  take  its  receipt 
therefor,  which  receipt  under  the  terms  of  the  contract  was 
to  be  conclusive  evidence  against  the  association. 

Questions  are  also  raised  to  the  effect  that  the  mortgages 
in  suit  were  executed  expressly  to  secure  future  advances 
only,  and  do  not  include  the  $400,000  advanced  by  the 
plaintiff  to  the  building  company ;  that  the  mortgages  were 
tainted  with  usury,  and  that  as  to  the  appellant,  the  Barce- 
lona Association,  the  requisite  assent  of  two-thirds  of  the 
stockholders  was  not  obtained  to  the  making  of  the  mort* 
gages. 
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These  questions  have  been  fully  considered  in  the  opinion 
written  in  the  general  term.  Our  views  are .  fully  in  accord 
with  the  conclusions  there  reached,  and  a  further  discussion 
of  the  questions  we  do  not  regard  essential,  for  it  of  neces- 
sity would  be  largely  a  repetition  of  that  which  has  been 
already  stated. 

As  to  the  modification  of  the  judgment  by  the  general  term, 
we  must  also  approve,  and  for  the  reasons  stated  by  that 
court.  It  follows  that  the  judgment  should  be  affirmed,  but 
without  prejudice  to  the  rights  of  the  lienors  in  the  surplus 
monejrs,  witJiout  costs  in  this  court  to  either  party. 

All  concur. 


Rebecca  SuTHERiiAND,  as  Administratrix,  etc.,  Respondent, 
V.  The  Tboy  aio)  Boston  Railroai>  Company,  Appel- 
lant. 

Court  (^Appeals,  February  24,  1891. 
ReyersLag  54  Hun,  639,  mem. 

1.  Master  and  servant.    Inference, — The  jury  is  not  at  liberty  to  infer, 

from  the  fact  that  a  telegraph  operator  was  only  seventeen  years  of 
age,  that  the  company  was  negligent  in  employing  him,  where  it  ap* 
peared  that  he  had  had  more  than  a  yearns  experience,  had  been  well 
recommended  by  his  former  employers,  and  had  discharged  his  duties 
intelligently. 

2.  Same,    Contributory  negligence, — ^The  violation,  by  an  engineer,  of  the 

known  rules  of  the  company,  which,  if  observed  by  him,  would  have 
resulted  in  his  avoiding  the  collision,  renders  him  guilty  of  contribu- 
tory negligence. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
tiiird  department,  affirming  judgment  for  plaintiff  entered 
upon  verdict  of  jury  at  circuit. 
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John  H.  Pecky  for  appellant. 
Chas.  E.  Patterson^  for  respondent. 

Pbr  Curiam. — The  collision  which  occasioned  the  casu- 
altj  was  at  a  point  about  two  and  one-half  miles  east  of  Peters- 
burgh  Junction.  If  the  presence  of  the  trains  No.  1  and  No. 
6  at  the  place  of  collision  was  attributable  in  any  degree 
either  to  the  omission  by  the  company  to  make  suitable  and 
adequate  regulations  for  the  running  of  its  trains,  or  to  the 
omission  of  the  train  dispatcher  at  Troy  to  exercise  proper 
care  to  notify  train  No.  1  to  await  at  Petersburgh  Junction 
the  arrival  of  train  No.  6,  a  case  was  made  out  on  the  point 
of  the  defendant's  negligence.  But  this  would  not  sustain 
the  action  provided  the  presence  of  train  No.  1  at  the  place 
of  collision  was  to  any  extent  attributable  to  the  negligence 
of  Sutherland,  the  plaintiff's  intestate^  It  would  then  be 
the  case  of  concurring  negligence  on  the  part  of  the  com* 
pany  and  the  person  injured. 

We  are  inclined  to  the  opinion  that  it  was  a  question  for 
the  jury  on  the  point  of  the  defendant's  negligence.  It  is 
true  that  if  Johnson,  the  telegraphic  operator  at  Petersburgh 
Junction,  had  strictly  followed  rule  88,  and  obeyed  the 
order  to  ^  flag  and  hold  train  No.  1,"  the  accident  would  not 
in  all  probability  have  happened.  He,  however,  interpreted 
the  order  as  designed  to  hold  No.  1  for  No.  2,  and  not  gener- 
ally, and  when  No.  2  had  arrived  and  he  had  procured  per- 
mission from  the  train  dispatcher  at  Troy  to  permit  No.  2  to 
pass  on  to  Hoosick,  then,  supposing  the  original  order  ful- 
filled, he  did  not  replace  the  red  flag,  as  he  ought  to  have 
done.  But  the  red  flag  signal  was  one  of  the  means  of  noti- 
fying an  approaching  train  to  stop,  but  when  special  orders 
were  given  to  control  the  running  of  trains,  upon  the  observ- 
ance of  which  the  lives  of  persons  depend,  the  jury,  we 
think,  had  a  right  to  determine  whether  the  company  had 
discharged  its  whole  duty  by  giving  the  order  to  the  oper- 
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ator,  without  communicating  it  to  the  trainmen  at  some  point 
before  the  train  reached  Petersburgh  Junction,  which,  so  far 
as  appears,  might  have  been  done  af  tei*  the  order  to  hold  the 
train  had  been  made. 

The  jury,  within  the  cases  of  Sheehan  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  91  N.  Y.  882,  and  Dana  v.  Same,  92  Id.  63d, 
were  entitled  to  say  whether  the  company  performed  the  full 
measure  of  its  duty,  in  view  of  all  the  circumstances,  in 
taking  no  means  to  notify  train  No.  1  of  the  order,  except 
by  the  order  to  Johnson,  relying  exclusively  on  his  perform* 
ance  of  his  duty. 

The  contributory  negligence  of  Sutherland  is  the  difficult 
point  in  the  case.  If  this  question  was  not  in  the  case  we 
think  the  judgment  would  have  to  be  reversed  for  error  in 
submitting  to  the  jury  the  question  of  the  competency  of 
Johnson.  The  only  suggestion  of  his  incompetency  made 
by  the  plaintiff  is  ft>unded  upon  the  fact  that  he  was  but 
a  little  over  seventeen  years  of  age.  It  was  shown  that  he 
had  had  more  than  a  year*s  experience  as  telegraph  operator; 
that  for  more  than  three  months  prior  to  the  accident  he  had 
been  the  operator  of  the  defendant  at  this  point  and  had  dis« 
charged  his  duties  intelligently,  to  the  entire  satisfaction  of 
the  company ;  that  the  company  employed  him  on  the  rec- 
ommendation of  the  manager  of  the  Western  Union  Tele* 
graph  Company  at  Rutland,  and  of  the  train  dispatcher  of 
the  D.  &  H.  C.  Co.,  and  that  he  was  perfectly  conversant 
with  the  rules,  and  was  a  ^^  first-class  operator,"  and  it  alsoap> 
peared  that  young  men  were  generally  better  operators  ihsui 
older  men.  The  plaintiff  did  not  undertake  to  controvert 
the  proof  of  the  defendant  on  the  subject. 

We  think  under  the  circumstances  the  jury  could  not  be 
permitted  to  infer  that  Johnson  was  incompetent  in  fact 
from  his  age  only,  or  that  the  company  was  negligent  in  em* 
ploying  him,  or  to  speculate  whether  if  the  operator  had 
been  a  man  of  mature  years  or  judgment  he  would  have  been 
less  likely  to  have  committed  the  mistake  which  Johnsoa 
did. 
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But  aside  from  this  error  it  seems  to  us  that  the  plaintiff 
did  not  meet  the  obligation  resting  upon  her  of  presenting  a 
case  from  which  the  jury  could  fairly  find  that  her  intestate 
was  free  from  any  negligence  which  contributed  to  his  death. 
Of  course  the  jury  had  a  right  to  consider  that  the  intes- 
tate was  not  here  to  explain  the  circumstances  and  to  make 
the  most  favorable  inferences  which  the  evidence  permitted, 
and  such  inferences  also  from  obscure  and  doubtful  circum- 
stances, relating  to  his  conduct  which  the  jury  might  not  be 
inclined  to  draw  if  fuller  explanation  was  possible.  But  ad- 
mitting this  it  remains  as  an  incontrovertible  fact,  founded 
upon  written  evidence  in  connection  with  admitted  circum- 
stances, that  the  deceased  was  bi'ought  into  the  peril  which 
caused  his  death  in  part  by  his  disregard  of  the  written 
rules  of  the  company  with  which  he  was  acquainted,  and 
which  if  they  had  been  observed  by  him  would  have  resulted 
in  his  stopping  his  train  at  Petersburgh  Junction  and  so 
have  avoided  the  collision. 

Rule  15  is  as  follows :  *^  The  speed  of  freight  trains  must 
not  exceed  fifteen  miles  per  hour  exclusive  of  all  stops ;  '*  and 
Rule  8  provides :  '^  Freight  trains  must  in  all  cases  keep  ten 
minutes  out  of  the  way  of  passenger  trains." 

Sutherland  left  Hoosick  Falls  with  his  train  going  east 
towards  Petersburgh  Junction  at  8:22  A.  M.  He  passed 
Petersburgh  Junction,  which  was  4.95  miles  from  Hoosick 
Falls  at  8 :30,  making  the  distance  in  eight  minutes,  which 
required  a  speed  of  thirty-five  miles  an  hour.  The  collision 
occurred  about  two  and  one-half  miles  east  of  the  junction^ 
at  8:34  or  8:35.  No.  6,  with  which  No.  1  collided,  was  on  its 
regular  schedule  time  or  nearly  so,  and  if  Sutherland  had 
had  this  in  mind  he  would  have  known  that  unless  No.  6 
was  delayed  a  collision  was  inevitable.  Sutherland's  train 
was  two  hours  behind  time,  and  one  explanation  of  his  run* 
ning  his  train  at  this  speed  may  be  that  if  he  had  been  gov- 
erned by  the  schedule  time  in  going  from  Hoosick  Falls  to 
Petersburgh  Junction  he  would  have  been  compelled  to  stop 


600  SUTHERLAND  v.  T.  &  B.  R.  R.  CO. 

Opinion  Pbb  Cubiam. 

there  to  let  passenger  train  No.  33,  which  was  behind,  pass, 
under  rule  3,  and  he  wanted  to  reach  the  next  station  or 
some  station  further  east  before  his  train  would  become  sub- 
ject to  the  ten-minute  rule.  He  probably  forgot  that  by  so 
doing  he  was  likely  to  encounter  No.  6.  It  is  proved  and  is 
undisputed  that  the  rule  as  to  speed  governs  belated  trains 
as  well  as  trains  on  time. 

Some  question  is  made  as  to  the  true  construction  of  rule 
16.  We  agree  with  the  construction  insisted  upon  by  de- 
fendant's counsel,  viz.,  that  the  speed,  between  stops,  must 
not  exceed  fifteen  miles  an  hour.  The  substantial  meaning 
is  that  the  speed  of  the  train  while  in  motion  shall  not  ex- 
ceed that  rate.  It  was  shown  and  it  is  evident  that  this 
exact  rate  could  not  be  kept  up  at  all  times.  In  slowing  up 
and  starting  the  speed  would  necessarily  be  less  than  that 
prescribed,  and  the  loss  would  have  to  be  made  up  by  going 
at  a  rate  somewhat  more  than  fifteen  miles  an  hour  at  other 
times.  But  the  rule  could  be  substantially  observed,  and  it 
appears  that  train  No.  1  was  scheduled  for  the  whole  distance 
between  Troy  and  Vermont  at  a  little  less  than  fifteen  miles 
an  hour,  although  between  stations  in  some  cases  the  sched- 
ule rate  was  a  little  more.  Between  Hoosick  Falls  and 
Petersburgh  Junction  the  schedule  time  was  about  twenty 
minutes,  which  would  require  a  speed  of  a  little  more  than 
fifteen  miles  an  hour.  There  was  a  clear  violation  of  rule 
15  by  Sutherland.  If  he  had  observed  the  rule  two  circum- 
stances would  have  probably  prevented  the  accident :  FirH^ 
he  would  have  been  required  under  rule  3  to  take  a  side 
track  at  the  Junction  in  order  that  No.  33,  due  there  at  8:52, 
could  pass  him ;  and  second^  train  No.  6  would  have  met  No. 
S3  and  passed  it  at  that  point  as  usual,  while  No.  1  was  at 
rest. 

It  seems  to  us  impossible  to  say  that  the  violation  of  tiie 
rule  by  Sutherland  did  not  contribute  to  the  accident.  The 
rules  are  made  as  well  to  promote  the  business  of  the  road 
as  for  the  safety  of  employes.    A  train  dispatcher  at  a  dis* 
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tant  point  must  to  a  considerable  extent  rely  upon  the  rules 
being  observed  by  train  men,  and  his  actions  are  naturally 
influenced  by  this  assumption,  and  so  it  was  in  the  present 
case,  although  the  juiy  might  say  that  his  full  duty  was  not 
discharged.  It  cannot  be  supposed  that  Sutherland  was 
ignorant  of  the  importance  of  observing  the  rules.  He  un- 
fortunately rushed  on  to  his  destruction  because  he  saw  no 
red  flag  at  the  junction,  not  bearing  in  mind  that  in  running 
at  suoh  a  rate  of  speed  he  was  violating  a  rule,  and  bringing 
himself  within  the  peril  which  resulted  in  his  death.  It  seems 
to  us  that  upon  the  evidence  the  co-operating  negligence  of 
the  deceased  was  an  inference  of  law,  and  that  the  judgment 
should  therefore  be  reversed  and  a  new  trial  granted. 

All  concur. 


Aknie  a.  Devlin,  Respondent,  v.  The  Greenwich  Sav- 
ings Bank  et  aL^  Appellants. 

Court  of  AppeaUy  February  24,  1891. 

1.  Appeal,  Questions  of  fact, — ^Where  the  general  term  reverses  a  judgment 
entered  upon  the  report  of  a  referee,  upon  the  facts  as  veil  as  upon  the 
law,  and  grants  a  new  trial,  the  court  of  appeals  must  review  such 
determination  upon  the  questions  of  fact  as  well  as  the  questions  of 
law. 

8.  iSame.— To  justify  the  reversal  of  the  findings  of  a  referee,  it  must  appear 
that  such  findings  are  against  the  weight  of  proof,  or  that  the  proofs 
so  clearly  preponderate  in  favor  of  the  contrary  result,  that  it  can,  with 
a  reasonable  degree  of  certainty,  be  said  that  the  referee  erred  in  his 
conclusions. 

8.  Qift.  Causa  mortia. — The  law  does  not  presume  in  favor  of  a  gift  causa 
mortis^  but  requires  clear  and  convincing  proof, 

4.  Witness.  Section  820. — It  is  doubtful  whether  a  witness  can  be  per- 
mitted to  testify  to  a  conversation  in  his  presence  between  the  decedent 
and  a  third  person  relative  to  a  gift  which  he  seeks  to  establish. 
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Appeal  from  a  judgment  of  the  New  York  common  pleas, 
reversing  judgment  in  favor  of  defendants,  entered  on  the 
report  of  a  referee. 

Abram  Kling^  for  appellants^ 

Wm,  Henry  Amoux^  for  respondent."^ 

Peckham,  J. — The  general  term  of  the  New  York  com* 
mon  pleas  reversed  the  judgment  herein  entered  in  favor  of 
the  defendant  upon  the  report  of  the  referee,  upon  the  facts 
as  well  as  upon  the  law  and  granted  a  new  trial.  The  de- 
fendant appealed  to  this  court  from  such  order.  In  such 
case  we  must  review  the  determination  of  the  general  term 
upon  the  questions  of  fact  as  well  as  the  questions  of  law. 
Beebe  v.  Mead,  33  N.  Y.  587 ;  Code  of  Civil  Pro.,  §  1388. 
The  principles  upon  which  such  review  of  the  facts  is  entered 
upon  here  have  been  lately  stated  in  the  case  of  Baird  v. 
Mayor,  etc.,  of  New  York,  96  N.  Y.  567.  We  gather  from 
that  case  and  from  those  cited  by  the  learned  chief  judge  in 
the  course  of  his  opinion,  that  to  justify  the  reversal  of  the 
finding  of  a  referee  or  a  single  judge,  it  must  appear  that 
such  findings  are  against  the  weight  of  proof  or  that  the 
proofs  so  clearly  preponderate  in  favor  of  a  contrary  result 
to  that  reached  by  the  referee  that  it  can  with  a  reasonable 
degree  of  certainty  be  said  that  the  trial  court  erred  in  its 
conclusions.  As  said  by  Folger,  J.,  in  Crane  v.  Baudouine, 
55  N.  Y.  256,  the  question  is  whether  we  are  so  certain  that 
the  referee  was  in  error  upon  the  facts  as  that  we  will  assume 
to  review  his  judgment  ?  The  fact  that  the  trial  court  has 
the  immense  advantage  of  seeing  the  witnesses  as  they 
testify,  and  can  thus  observe  their  general  intelligence,  their 
demeanor  while  under  examination,  and  the  presence  or 
absence  of  fairness  and  candor ;  all  this  always  weighed  very 
strongly  with  appellate  courts  when  asked  to  review  and 
reverse  the  findings  of  fact  by  a  court  or  referee. 
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The  plaintiff  herein  claimed  to  recoyer  the  amount  of  the 
-deposit  in  the  bank  on  the  ground  that  her  uncle,  its  former 
owner,  had  given  it  to  her  while  he  was  lying  ill  at  his 
house  in  Pennsylvania  and  in  expectation  of  his  death,  wliich 
occurred  within  a  short  time  after  the  alleged  gift  was  made. 
In  the  technical  language  of  the  law  she  claimed  the  money 
hy  reason  of  an  alleged  gift  catisa  mortis  from  the  former 
owner. 

In  many  of  such  cases  there  is  great  danger  of  fraud,  and 
all  the  books  concede  that  the  evidence  which  proves  the 
gift  should  be  clear  and  convincing,  strong  and  satisfactory. 
Although  it  may  not  be  true  that  the  law  presumes  against 
a  gift,  it  certainly  does  not  presume  in  its  favor,  but  requires 
proof  of  it.  Grey  v.  Grey,  47  N.  Y.  552 ;  Grymes  v.  Hone, 
49  Id.  17 ;  Lewis  v.  Merritt,  113  Id.  386 ;  22  N.  Y.  State 
Rep.  714.  Coming  to  a  review  of  the  findings  of  fact  by 
the  referee  with  these  rules  in  our  mind  we  are  compelled  to 
say  that  in  our  opinion  the  general  term  erred  in  reversing 
such  findings.  The  case  has  been  read  carefully  over  and 
all  the  evidence  on  both  sides  has  been  thoroughly  reviewed, 
and  we  have  come  to  the  conclusion  that  the  referee  was 
entirely  justified  in  his  refusal  to  find  that  any  gift  had  been 
made  to  the  plaintiff  of  the  property  in  question.  It  cannot 
be  said  that  his  findings  were  against  the  weight  of  evidence 
or  that  the  proof  clearly  preponderated  in  favor  of  a  contrary 
result. 

It  would  serve  no  beneficial  purpose  to  go  over  the  evi- 
dence and  point  out  in  detail  how  in  our  judgment  the 
plaintiff  fails  to  make  out  a  clear  case.  It  is  enough  to  say 
that  the  story  as  told  by  the  husband,  taken  as  a  whole,  with 
all  the  accessories  of  place,  time,  circumstance  and  probability, 
is  such  as  to  warrant  the  referee  or  any  other  tribunal  in 
refusing  to  give  credence  to  it. 

The  occasion  when  the  gift  was  made  he  describes  with 
confidence  as  to  the  entire  details.  He  does  so  in  his  first 
direct  examination  and  in  his  cross-examination,  and  is  par- 
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ticular  in  his  statement  that  the  gift  was  delivered  on  the 
very  same  day  and  occasion  as  the  bonds  were  given  for  the 
purpose  of  being  sold  by  the  witness  and  the  proceedn 
returned  to  the  owner. 

Subsequently,  after  the  case  before  the  referee  had  been 
adjourned,  the  witness  comes  on  the  stand  and  wholly  re- 
pudiates that  part  of  his  evidence,  desires  to  correct  it,  and 
then  proceeds  to  say  that  the  gift  was  made  on  an  entirely 
different  occasion  from  that  on  which  the  bonds  were  pro- 
duced for  him  to  take  to  New  York  and  sell,  and  that  it  was 
subsequent  to  that  time,  when  the  donor  was  in  another 
bedroom  in  another  part  of  the  house,  that  the  bank  books 
were  given  to  the  wife  of  the  witness,  the  present  plaintiff. 

The  stor}'  of  both  husband  and  wife  as  to  the  almost 
complete  silence  they  had  maintained  towards  each  other  on 
this  subject  from  the  time  of  the  gift  for  a  period  of  almost 
fourteen  years  is  in  itself  most  unnatural.  They  lived 
together,  and,  as  the  evidence  shows,  were  on  the  usual 
terms  of  husband  and  wife.  And  yet  neither  counted  up 
the  amounts  of  the  deposits  in  these  different  banks,  nor  had 
they  procured  any  one  else  to  do  so,  and,  so  far  as  appears^ 
neither  knew  what  such  amounts  were.  A  careful  reading 
of  the  husband's  evidence  does  not  impress  me  with  its 
candor  or  credibility.  The  reason  given  why  the  action  was 
not  brought  sooner  is  one  eminently  for  the  consideration  of 
the  trial  court.  It  bore  greatly  upon  the  question  of  the 
integrity  of  the  claim.  The  statement  of  Mrs.  Devlin  that 
she  gave  her  attorney  the  books  in  1874,  and  had  several 
times  since  directed  him  to  take  action  in  regard  to  the 
matter,  but  could  not  tell  within  five  years  of  the  time  she 
first  spoke  to  him  about  it,  and  the  fact  that  no  suit  was 
commenced,  or  anything  done  by  the  attorney  for  so  many 
years,  although  the  books  were  in  his  or  her  possession,  taken 
with  all  the  other  facts  in  the  case,  make  up  a  case  eminently 
fit  for  careful  scrutiny  by  the  trial  court.  The  books  were 
in  the  possession  of  the  plaintiff  soon  after  the  death  of  the 
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deeedent.  There  is  no  doubt  of  that  But  under  what 
oiicumstaaceB,  and  for  what  purpose  they  came  into  her  pos- 
session, there  is  very  grave  doubt.  There  is  corroboration  of 
the  claim  of  the  plaintiff,  slight  perhaps,  but  still  existing,  in 
the  evidence  of  the  housekeeper.  But  her  evidence  is  con- 
tradicted in  some  particulars  by  the  defendant,  Mrs.  Farmer, 
ssid  on  the  whole  the  story  was  one  peculiarly  for  a  trial 
court  to  pass  upon,  having  the  benefit,  already  alluded  to,  of 
aeeing  the  witnesses  who  were  testifying  to  this  strange 
fitory. 

Unless  the  referee  committed  some  error  in  the  admission 
or  rejection  of  evidence,  the  judgment  entered  upon  his 
report  should  be  affirmed. 

The  plaintiff  complains  that  the  referee  excluded  her  offer 
to  prove  by  the  plaintiff  that  she  once  had  a  conversation 
with  one  Father  Carew,  who  was  at  that  time  the  adminis- 
trator of  the  estate  of  her  uncle,  the  donor,  and  that  Father 
Carew  in  such  conversation  told  her  that  Father  Fitzsim- 
mons  (the  uncle  and  donor)  told  him  before  his  death  tluiD 
he  had  given  the  bank  books  or  property  to  the  plaintiff  (the 
witness).  If  Father  Carew  had  been  the  witness  and  it 
had  been  offered  to  prove  by  him  that  the  donor  had  made 
this  admission  to  him,  the  question  would  have  been  different 
and  the  evidence  perhaps  admissible.  As  it  was,  the  evi- 
dence was  nothing  but  hearsay,  a  statement  of  what  tlie  wit- 
ness said  some  one  told  her  that  some  one  else  had  told  him. 

There  was  another  offer  to  prove  that  Father  Carew,  while 
he  was  alive  and  was  the  administrator  of  the  donor,  knew 
that  the  plaintiff  had  possession  of  these  bank  books.  I  do 
not  think  this  evidence  was  admissible.  The  knowledge  of 
Father  Carew  was  not  material.  The  material  part  of  the 
story  was  the  money  remaining  so  long  in  the  bank  and  no 
step  taken  to  have  it  placed  in  the  name  of  the  plaintiff  as 
owner ;  no  claim  made  upon  the  bank  for  pajrment  of  any 
portion  of  the  money ;  no  step  of  any  kind  taken  in  regard 
to  the  deposit.    These  facts  bore  strongly  upon  the  honesty 
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of  the  claim.  The  fact  that  Father  Carew  may  have  known 
of  the  possession  of  these  bank  books  would  have  no  ten* 
dency  to  explain  the  delay  and  omission  above  spoken  of. 
But  even  if  it  were  admissible  and  the  referee  erred  in  bi^ 
rejection  of  the  evidence,  we  are  entirely  clear  that  its  rejec- 
tion could  by  no  possibility  harm  the  plaintiff,  and  that  there 
was  evidence  enough  to  fully  support  the  finding  of  the 
referee  even  with  all  this  alleged  explanation  in. 

The  counsel  for  plaintiff  asked  her,  when  on  the  stand, 
whether  she  was  present  at  a  conversation  between  her  uncle 
and  Father  Carew.  It  was  objected  to  and  excluded,  and  an 
exception  taken.  The  counsel  for  plaintiff  did  not  pursue 
the  subject.  He  made  no  offer  to  show  any  fact  that  waa 
material  and  which  occurred  during  such  conversation.  The 
mere  fact  that  she  was  present  at  some  conversation  was 
wholly  immaterial.  We  cannot  see  that  injury  resulted  to 
the  p^intiff  from  such  ruling.  It  is  for  her  to  show  error. 
To  exclude  evidence  of  her  presence  at  a  conversation 
between  her  uncle  and  Father  Carew  upon  a  subject  not  in 
the  least  connected  with  the  issue  would  not  be  error. 
Whether  the  conversation  was  of  that  nature  does  not 
appear.  Nothing  appears  except  the  bald  fact  stated,  and  so 
there  was  no  error. 

It  is  doubtful  if  the  witness  could  be  permitted  to  testify 
as  to  a  conversation  in  her  presence  between  her  uncle  and 
Father  Carew  relative  to  the  gift  she  claimed.  The  cases  of 
Eysaman's  Will,  118  N.  Y.62;  22  N.  Y.  State  Rep.  136; 
and  Dunham's  WiU,  121  N.  Y.  675 ;  31  N.  Y.  State  Rep. 
868,  have  very  greatly  limited  the  old  rule  in  regard  to  such 
conversations. 

There  is  no  question  of  the  statute  of  limitations  in  the 
case ;  and  the  knowledge  or  ignorance  of  Father  Carew  of 
the  alleged  gift  to  the  plaintiff,  or  that  the  books  were  in 
her  possession  and  she  claimed  them  as  a  gift,  could  have  no 
bearing  on  the  case.  The  rejection  of  the  offer  to  prove  by 
the  attorney  that  he  had  a  conversation  with  Father  Carew, 
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and  the  substance  of  such  conversation,  was,  therefore,  prop- 
erly rejected.  A  portion  of  it  was  also  clearly  hearsay  as  to 
what  Father  Carew  said  the  uncle  had  told  him. 

We  have  carefully  examined  each  of  the  other  objections 
made  by  the  plaintiff's  counsel  to  the  rulings  of  the  referee 
upon  the  question  of  admitting  or  rejecting  evidence,  and  we 
are  of  the  opinion  there  was  no  error  conmiitted  to  the  injury 
of  the  plaintiff. 

The  exceptions  to  the  findings  of  the  referee  are  not  valid, 
and  for  the  reasons  given  in  regard  to  the  whole  evidence  in 
the  case,  the  order  of  the  general  term  reversing  the  judg- 
ment and  granting  a  new  trial  should  be  reversed,  and  the 
judgment  entered  upon  the  report  of  the  referee  should  be 
affirmed,  with  costs  against  the  plaintiff. 

All  concur. 


KOTB  OK    **  TsSTDfOHT  OF  INTEBESTED  WITNESS  AS   TO  TRAKSAGTIONS 
OB  COMHUNICATIONB  BETWEEN  DECEDENT  AND  THIRD  PeBSON.'* 

§  S29  of  the  Code  excludes  not  only  testimony  of  transactions  directly 
between  the  wifeMss  and  deceased  and  communications  made  by  the  latter 
to  the  former,  but  of  any  transaction  between  the  deceased  and  others,  in 
any  portions  of  which  the  witness  participated,  or  any  conversation  in  his 
hearing  though  not  with  or  addressed  to  him.  Matter  of  Eyseman,  113 
N.  Y.  62. 

The  testimony  of  a  legatee  as  to  personal  communications  and  transac- 
tions with  the  testator  is  not  admissible  on  a  contested  proceeding  for  pro- 
bate of  a  will,  though  such  communications  and  transactions  were  not  per- 
sonal to  herself  but  were  only  made  in  her  presence.  Matter  of  Bartholick, 
35  St.  Rep.  730;  Matter  of  Eyseman,  ante ;  Matter  of  Dunham,  121  Id.  575. 

In  the  Matter  of  Dunham,  ante,  probate  of  a  codicil  to  a  will  was  con- 
tested on  the  ground  of  undue  influence,  restraint  and  mental  incapacity. 
This  codicil  gave  to  a  certain  legatee  a  legacy  large  in  proportion  to  the 
value  of  the  estate.  A  specific  and  residuary  legatee  under  the  will  was 
called  as  a  witness  by  the  contestant,  who  offered  to  prove  by  him  conver- 
sations and  transactions  of  the  testator  with  the  witness  and  with  others  in 
his  presence.  All  these  offers  were  excluded  as  incompetent  under  §  820 
of  the  Code.    And  it  was  held  that  such  exclusion  was  no  error,  inasmuch 
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as  the  communications  with  others  in  the  presence  of  the  witness  were 
deemed  to  be  made  to  him.  While  the  ruling  may  be  said  to  be  stretched 
to  the  extremest  tension,  it  has  the  merit,  possibly,  of  being  in  furtherance 
of  justice.  Id.  Tliis  section  of  the  Code  offers  considerable  difficulty,  in 
the  endeavor  to  give  to  its  provisions  a  reasonable  and  just  interpretation. 
Each  case,  as  it  arises,  may,  in  its  circumstances,  control  the  application  of 
the  rule  intended  to  be  established  by  the  legislature.    Id. 

A  distinction  is  taken  between  a  communication  exclusively  l)etwe6n 
others,  which  the  witness  overheard,  and  one  in  which  he  himself  took 
part,  either  actually  or  by  acquiescence.  Simmons  v,  Sisson,  20  N.  T.  264; 
Lobdell  V,  Lobdell,  86  Id.  327;  Gary  v.  White,  59  Id.  336;  Plnney  v.  Orth, 
82  Id.  619;  Brague  v.  Lord,  2  Abb.  K  G.  1.  In  the  case  of  Gary  v.  White, 
the  court  regarded  it  as  settled  that  the  provisions  of  the  former  Code,  which 
were  not  unlike  those  of  the  present  Code,  did  not  preclude  a  party  from 
testifying  to  the  statement  of  a  person  deceased,  made  to  a  third  person  in 
the  hearing  of  the  witness.  Such  a  case  was  said  not  to  fail  within  the 
letter  of  the  statute,  and  the  fact  tliat  another  person  is  competent  to  speak 
as  to  what  occurred,  is  referred  to  as  going  far  to  take  it  out  of  the  substan- 
tial reason  of  the  statute.  A  proper  regard  to  the  rights  of  suitors  in  the 
administration  of  justice  requires  the  condition  upon  which  this  conclusion 
depends  to  be  strictly  observed.  Holcomb  v.  Holcomb,  95  N.  Y.  316.  The 
policy  of  the  statute  excludes  the  testimony  of  an  interested  witness  con- 
cerning, (1.)  Any  transaction  between  himself  and  a  deceased  person,  or 
in  which  the  witness  in  any  manner  participated.  (2.)  All  communications 
between  the  person  deceased  and  the  witness,  including  communications  in 
the  presence  or  hearing  of  the  witness,  if  he  in  any  way  was  a  party  thereto, 
or  communications  to  either  one  of  two  or  more  persons,  if  all  were  inter- 
ested.   Id. 

Each  of  these  species  of  testimony  is  as  much  opposed 'to  the  spirit  and 
intent  of  the  statute  as  the  other.  Id.  If  the  proposedirttoess  has  asked 
a  question  of  the  decedent,  and  it  is  answered,  it  is  a  conversation.  If, 
while  the  decedent  is  conversing  with  a  third  person,  the  witness  by  word 
or  sign  jMtrticipates  in  it,  or  is  referred  to,  his  evidence  of  what  occurred 
cannot  be  received.    Id.  » 

The  provisions  of  §  399  of  the  former  Code  prohibiting  a  party,  in  certain 
cases,  from  testifying  to  a  personal  transaction  or  communication  between 
him  and  a  deceased  person,  did  not  preclude  a  party  from  testifying  to 
statements  made  by  a  deceased  person  to  a  third  party.  Gary  v.  White, 
ante.  And  this  was  so,  though  the  witness  participated  in  the  conversation, 
so  long  as  his  testimony  was  limited  to  what  was  not  personal  between  him 
and  the  deceased.    Id. 

The  prohibition  of  §  399  of  the  former  Code  did  not  prevent  a  party 
testifying  in  an  action,  in  which  the  legal  representatives  of  a  deceased 
person  are  adverse  parties,  to  a  conversation  between  the  deceased  and  a 
third  person,  which  was  overheard  by  the  witness.  Simmons  o.  Sisson,  ante. 
The  hearing  of  such  conversation  'was  held  not  to  be  a  transaction  had 
personally  between  the  deceased  and  the  party,  within  the  meaning  of  the 
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abeife  section.  The  language  was  held  to  have  reference  only  to  business 
done  or  negotiations  carried  on  in  person  between  the  deceased  and  snch 
parties.    Id. 

Although,  under  f  899  of  the  former  Code,  a  party  to  an  action  mln^t 
testify  as  to  a  conversation  between  the  deceased  and  a  thud  person  which 
he  had  overheard,  so  long  as  such  testimony  was  limited  to  what  was  neither 
a  personal  transaction  nor  oommunication  between  the  witness  and  the 
deceased,  yet  this  rule  did  not  prevail  when  the  third  person  was  an  agent 
for,  and  was  acting  in  the  interest  of  the  witness.  Head  «.  Teeter,  10 
Hun,  548. 

The  change,  made  by  the  enactment  of  §  829  of  the  Code  of  Civil  Pro- 
cedure, in  the  language  of  the  Code  of  Procedure,  precluding  a  witness, 
interested  in  the  event  of  the  action,  from  testifying  in  regard  to  personal 
transactions  with  a  deceased  person,  has  not  changed  the  rule  which  allows 
a  witness,  nnder  snch  circumstances,  to  testify  to  a  conversation,  had  be- 
tween such  deceased  person  and  the  third  party,  and  overheard  by  the 
witaMSS.  Stem  v.  Eisner,  61  Hun,  224.  In  the  case  of  Lobdell  v.  Lobdell, 
€HUe,  where  a  similar  question  was  asked  of  a  party  who  was  testifying,  it 
was  expressly  held  that  snch  a  question  did  not  come  within  the  language 
of  the  section,  and  that,  nnder  such  circumstances,  the  transaction  or  com- 
mnnlcation  in  question  was  not  between  the  witness  and  the  deceased 
person,  bnt  between  the  deceased  and  the  third  party,  and  for  that  reason 
did  not  come  within  the  provisions  of  the  section. 

In  ConoUy  v.  O'Connor,  17  St.  Rep.  261,  an  action  was  brought  to  recover 
upon  an  alleged  promise  of  the  defendant's  intestate  to  pay  the  plaintiff 
for  taking  care  of,  and  providing  for  a  bastard  child  of  which  he  had  been 
adjudged  the  father.  The  evidence  mainly  relied  upon  to  establish  snch 
promise  was  that  of  the  mother  of  said  child,  who  testified  that  she  was 
present  and  heard  the  conversation  between  the  intestate  and  the  plaintiff 
which  constituted  the  agreement.  The  agreement,  so  far  as  appears,  was 
a  transaction  wholly  between  plaintiff  and  the  deceased,  in  wliich  the 
witness  took  no  part  nor  any  one  in  her  behalf,  and  she  was  not  treated  as 
80  doing  by  acquiescence  or  otherwise.  It  was  held  that  she  was  a  com- 
jwtent  witness,  under  §'  829  of  the  Code,  to  prove  the  terms  of  the  agree- 
ment. The  doctrine  of  Head  v.  Teeter,  ante ;  Brague  o.  Lord,  67  N.  T. 
496;  Price  v.  Price,  33  Hun,  69;  <bM  held  not  to  be  applicable  to  the  focts 
in  this  case.  In  those  cases,  the  witnesses  personally,  or  by  representatives 
in  their  presence,  were  participants  in  the  commimicatlons  in  question. 

In  Crawford  o.  Haines,  44  Hun,  697,  an  action  was  brought  to  recover 
money  alleged  to  belong  to  the  plaintilTs  intestate.  It  was  shown  that  a 
debtor  of  the  intestate  paid  some  money  to  her,  at  her  house,  by  laying  the 
same  upon  a  table  before  her,  in  the  presence  of  both  plaintiff  and  defend* 
ant.  The  plaintiff  was  called  as  a  witness  and  was  asked :  *'  Can  you  state 
whether,  after  that  payment  was  made,  the  defendant  made  any  disposition 
of  that  money,  and  if  so,  what  ? ''  Plaintiff's  counsel  stated  that  the  pur- 
pose of  the  question  was  to  prove  that  the  defendant  took  the  money  and 
Mi  it  in  her  bedroom.    The  court  refused  to  permit  the  witness  to  answer 
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the  question.  And  it  was  held  that  the  court  erred  in  soch  refusal 
as  it  did  not  appear  that  the  transaction,  as  to  which  the  witness  was  asked 
to  testify,  was  a  transaction  hetween  him  and  the  deceased,  but  was  in  fact 
one  between  the  deceased  and  the  defendant. 

In  Simmons  v.  Havens,  101  N.  Y.  427,  plaintiff  was  allowed  to  testify  ta 
conTersations  between  her  alleged  deceased  grantor  and  the  defendant,  U> 
whom  the  decedent  subsequently  conveyed,  where  it  did  not  appear  that 
she  took  any  part. 

In  an  action  by  an  administrator  for  services  rendered  by  the  deceased^ 
testimony  of  defendant  as  to  what  the  deceased  said  in  a  conversation  oon- 
ceming  the  matter  in  question,  between  deceased  and  other  interested  per- 
sons, at  wiiich  the  witness  was  pr^ent,  but  in  which  he  took  no  part, 
was  held  in  Campbell  o.  Maginn,  58  Supr.  514,  to  be  competent. 

Cases,  which  uphold  the  distinction  that  the  communication,  which  can- 
not be  proved,  must  be  personal  between  the  witness  and  the  deceased  in 
the  sense  of  having  been  directly  addressed  or  spoken  by  the  latter  to  the 
former,  stand  upon  no  sound  principle.  Price  o.  Price,  ante,  A  perscMial 
communication,  within  the  true  meaning  of  the  section,  is  any  one  which 
the  surviving  party  claims  to  have  received  directly  or  indirectly  from  the 
deceased  i>erson,  and  which  the  deceased  person  if  living  could  contradict 
or  explain.  The  mode  of  making  the  communication  by  the  deceased  with 
the  survivor  is  not  at  ail  controlling.  Id.  Under  some  authorities,  it 
would  seem  that  two  parties  might  have  a  transaction  between  themselves 
not  only  personal  but  entirely  private,  to  which  no  person  but  themselves 
could  testify;  and  that,  if  one  of  them  should  die  so  that  the  other  could 
not  testify  to  the  transaction,  the  latter  could  testify  that,  after  it  was  con- 
cluded, he,  without  taking  any  part  in  the  conversation  himself,  heard  the 
deceased  relate  the  transaction  and  its  terms  to  a  third  party  and  thereby 
establish  the  transaction  solely  on  his  own  testimony  by  proving  the  codh 
munication  made  to  such  third  party  which  he  overheard.  Id.  But  in  such 
a  case,  his  testimony  should  be  excluded  both  as  concerning  the  personal 
transaction  between  him  and  the  deceased  and  as  concerning  a  communi- 
cation between  them.  Spoken  words  are  communicated  to  all  who  hear  and 
understand  them,  whether  addressed  to  one  or  many;  and  there  is  no  sound 
reason  for  saying  that  the  survivor  who  hears  the  deceased  relate  facts  to  a 
third  party,  does  not  derive  them  by  direct  or  personal  communication  from 
the  deceased,  as  much  as  the  third  party  himself  to  whom  they  are  addressed. 
Neither  is  there  any  sound  reason  why,  if  the  survivor  alleges  that  in  that 
conversation,  the  deceased  admitted  that  he  owed  him  a  large  sum  of  money, 
he  should  be  at  liberty  to  prove  that  Indebtedness  by  that  admission,  after 
the  death  of  the  deceased,  because  the  conversation  was  specially  addressed 
to  a  third  party.  His  testimony  should  be  excluded  in  such  a  case  for  the 
simple  reason  that  it  takes  the  evidence  which  he  seeks  to  give  against  the 
represen^tives  of  the  deceased  from  the  mouth  of  the  deceased  person  whom 
they  represent,  and  by  whom  if  living  they  could  disprove  or  explain  the 
evidence.  There  is  no  soundness,  therefore,  in  the  position  that  the  Code 
permits  a  party  to  testify  against  executors  as  to  what  their  testator  told 
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to  another  in  his  presence,  while  he  could  not  testify  to  it  if  told  directly 
himself.  Price  v.  Price,  ante.  The  reason  for  the  exclusion  in  each  case 
is  the  same.  If  the  testimony  is  admissible  in  either  case,  it  is  sufficient  if 
credited  to  establish  a  right  of  recoyery  against  a  dead  man's  estate  with- 
out giving  any  further  or  other  testimony  after  death  has  closed  the  lips  of 
the  adverse  party.    Id. 

Evidence  of  witnesses  that  they  heard  a  conyersation  between  a  decedent 
and  another  In  which  they  took  no  xMfft  is  admissible,  Matter  of  Brown,  88 
St.  Rep.  130,  even  though  the  testimony  of  these  witnesses  was  prearranged 
so  as  to  escape  the  statute  and  render  their  testimony  admissible.  This 
fact  bears  upon  their  credibility  and  not  upon  the  admissibility  of  their 
testimony.    Id. ;  Gary  v.  White,  ante  ;  Holcomb  v,  Holcomb,  ante. 


GuisEFPE  MiELB,  Appellant,  t;.  Joseph  Depekoto  ei  at^ 

Respondents. 

Court  qf  Appeals,  October  4, 1802. 

1.  AppeaL    Court  qf  appeals. — ^Where,  in  an  action  to  rescind  a  contract 

for  the  purchase  of  real  estate  and  to  recover  $206  purchase  money  paid 
and  $203.51  expenses  of  search  and  disbursements,  the  complaint  also 
alleged  that  plaintiff  was,  by  the  terms  of  the  contract,  to  receive  the 
rent  of  the  premises  from  June  1st  to  15th,  and  without  alleging  the 
amount  thereof  asked  to  recover  the  same,  a  judgment  in  favor  of  the 
defendant  is  not  reviewable  in  the  court  of  appeals,  as  the  amount  in- 
volved is  less  than  $500  and  the  action  does  not  affect  the  title  to  real 
property,  or  an  interest  therein. 

2.  Contract,    Rescission. — ^The  plaintiff  cannot  repudiate  or  rescind  the 

contract  which  gave  him  the  rent,  and,  at  the  same  time,  have  all  the 
benefits  of  the  contract  to  which  he  would  be  entitled,  if  it  was  per- 
formed. 

Appeal  from  order  of  the  supreme  court,  general  term, 
second  department,  affirming  judgment  in  favor  of  defend- 
ants. 

D.  W.  Narthupj  for  appellant. 

Wm.  Doll  and  Robert  H.  Bacey^  ior  respondents. 
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Eael,  Ch.  J.— On  the  14th  day  of  May,  1891,  the  plain tiflF 
entered  into  a  contract  with  the  defendants  to  purchase  from 
them  certain  real  estate  situated  in  Brooklyn ;  and  at  the  time 
of  the  execution  of  the  contract  he  paid  them  $200  to  apply 
upon  the  purchase  price.  The  deed  of  the  real  estate  was 
by  the  terms  of  the  con^iract  to  be  delivered  to  the  plaintiff 
by  the  defendants  on  the  1st  or  the  15th  of  June  at  the 
election  of  the  plaintiff.  Subsequently  the  time  for  the  de- 
livery of  the  deed  was  postponed  to  July  Sd,  and  on  that  day 
the  defendants  tendered  a  deed  of  the  real  estate  to  the  plain- 
tiff, but  he  refused  to  accept  it,  claiming  that  the  defend- 
ants did  not  have  good  title  to  the  real  estate.  He  then 
demanded  repayment  of  the  sum  of  $200,  and  the  farther 
sum  of  $203.51  for  his  expenses  and  disbursements  in  ex- 
amining the  title  to  the  real  estate,  and  these  sums  not  being 
paid,  about  the  17th  day  of  July,  1891,  he  commenced  this 
action  to  recover  the  amount  of  them. 

These  sums  do  not  amount  to  $500,  and  as  the  action  does 
not  affect  the  title  to  real  property,  or  an  interest  therein, 
this  court  has  no  jurisdiction  to  entertain  this  appeal. 
Code,  §  191. 

By  the  terms  of  the  contract  the  plaintiff  was  to  have  the 
rent  of  the  real  estate  from  the  1st  to  the  15th  day  of  June, 
and  in  his  prayer  for  relief  he  also  asks  to  recover  such  sum 
as  may  be  found  due  for  the  rent  during  that  time.  He 
does  not  allege  the  amount  or  the  value  of  the  rent,  and  he 
sets  forth  no  facts  entitling  him  to  recover  the  rent.  He 
cannot  repudiate  or  rescind  the  contract  which  gave  him 
the  rent,  and  at  the  same  time  have  all  the  benefits  of  the 
contract  to  which  he  would  be  entitied  if  it  were  performed. 
No  fact  is  alleged  in  the  complaint  showing  that  the  plaint- 
iff is  entitled  to  recover  more  than  the  two  items  mentioned. 

The  appeal  should  therefore  be  dismissed,  with  costs. 

All  concur. 
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Mahoabet  E.  Nedbxthb,  Appellant,  v.  John  Sohbeybb, 

Respondent. 

Court  (f  AppeaU,  October  4j  1802. 


1.  Appeal,  Waiter.-^ A  party  desiring  to  claim  that  facts  offered  to  be 
proved  are  not  warranted  by  the  pleadings  and  the  issues  made  by 
them,  must  in  some  way  at  the  trial  object  to  the  proof  as  incompetent 
under  the  pleadings,  or  else  he  will  be  deemed  to  have  waived  his 
objection  and  to  have  consented  that  it  should  have  its  legal  force  and 
effect. 

2>  8ame,  Presumption — ^Where  the  record  on  appeal,  in  an  action  tried 
by  a  refereei  contains  none  of  the  evidence,  but  simply  the  findings  of 
the  referee,  it  is  to  be  assumed  that  all  the  evidence,  upon  which  the 
findings  are  based,  was  received  without  objection.  In  such  case,  the 
question  as  to  the  competency  of  the  evidence  under  the  pleadings  is 
waived,  and  cannot  be  considered  in  the  court  of  appeals. 


Appeal  from  judgment  of  the  New  York  common  pleas, 
general  term,  affirming  judgment  upon  an  accounting  of  a 
copartnership. 

21  M.  Tynffj  for  appellant. 

Alex.  Thain^  for  respondent. 

Eabl,  Ch.  J. — The  very  satisfactory  opinion  delivered  in 
the  general  term  leaves  but  little  to  be  said  here. 

This  record  contains  only  the  findings  of  the  referee  and 
none  of  the  evidence,  and  therefore  we  have  only  to  deter^ 
mine  whether  the  conclusions  of  law  are  justified  by  the 
findings  of  fact. 

The  record  presents  no  questions  as  to  the  pleadings. 
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We  cannot  know  that  any  objection  based  on  the  pleadings 
was  made  to  any  of  the  evidence,  and  we  must  assume '  that 
all  the  evidence  given  upon  which  the  findings  of  fact  were 
based  was  received  without  objection,  and  hence  that  it  was 
entitled  to  be  considered  and  to  have  effect  in  the  decision 
of  the  case.  A  party  desiring  to  claim  that  facts  offered  to 
be  proved  are  not  warranted  by  the  pleadings  and  the  issues 
made  by  them,  must  in  some  way  at  the  trial  object  to  the 
proof  as  incompetent  under  the  pleadings,  or  else  he  will  be 
deemed  to  have  waived  his  objection  and  to  have  consented 
that  it  should  have  its  legal  force  and  effect. 

There  was  no  mistake  in  the  findings  of  law  as  to  the  pro- 
ceeds of  the  premises  No.  424  West  Fortieth  street.  The 
argument  of  plaintiff's  counsel  to  charge  these  proceeds  to 
the  defendant  is  not  even  plausible,  and  needs  no  more 
attention  than  it  has  received  in  the  opinion  of  the  court 
below. 

The  main  objection  of  the  plaintiff  is  to  the  allowance  to 
the  defendant  of  the  sum  of  $8,000,  which  is  one-third  of 
the  profits  realized  from  the  eight  houses  and  lots  situate  on 
West  Forty-fifth  street  and  on  Fourth  avenue.  She  objects 
that  that  sum  was  a  usurious  bonus  agreed  to  be  paid  to  the 
defendant  for  the  loan  of  money.  There  is  no  allegation  of 
usury  in  the  complaint  or  reply.  It  does  not  appear  that 
any  objection  pointing  to  usury  was  made  at  the  trial  or  in 
any  way  brought  to  the  attention  of  the  referee.  There  was 
no  finding,  and  there  was  no  request  to  find,  that  the  one- 
third  of  the  profits  was  agreed  to  be  paid  in  addition  to  the 
legal  rate  of  interest  for  the  loan  or  forbearance  of  money. 
The  finding  of  the  referee  is  that  the  defendant  agreed  to 
advance  ^^  such  moneys  as  should  be  needed  to  erect  such 
buildings  and  pay  for  such  lots  over  and  above  such  as 
should  be  raised  on  bond  and  mortgage  thereon ;  and,  on  the 
sale  of  the  houses  and  lots,  should  from  the  purchase  price 
thereof  be  repaid  all  of  his  advances  made  with  interest 
thereon,  and  should  be  entitled  to  receive  in  addition  thereto 
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one-third  of  the  profits  that  should  be  received  on  such 
sale ; "  and  that,  afterward,  for  the  better  assurance  and  se- 
curity of  the  defendant,  the  plaintiff  by  an  instrument  in 
writing  "  declared  that  she  held  the  title  to  said  property 
(the  eight  houses  and  lots)  subject  to  the  repayment  of  the 
defendant's  advances  thereon  with  interest  and  the  payment 
of  one-third  of  the  net  profits  arising  on  the  sale  thereof,  as 
and  when  sold  and  conveyed  or  otherwise  disposed  of." 
The  findings  tended  to  show  that  the  parties  were  jointly 
interested  in  these  houses  and  lots  under  an  agreement  by 
which  the  defendant  was  to  have  the  money  advanced  by  him 
with  the  interest  thereon,  and  one-third  of  the  profits.  That 
agreement  was  reduced  to  writing,  signed  by  the  plaintiff, 
which,  as  the  referee  found,  specified  the  relationship  be- 
tween the  parties  as  to  the  eight  houses  and  lots.  That  writ- 
ing was  put  in  evidence  and  marked  as  an  exhibit,  and  yet 
it  does  not  appear  in  the  case,  and  we  do  not  know  what  its 
precise  terms  were.  We  cannot  infer  that  it  created  the  re- 
lation of  borrower  and  lender  between  these  parties,  or  that 
it  provided  for  usury  to  be  paid  by  the  plaintiff  for  money 
loaned  to  her  by  the  defendant.  The  inference  from  the 
findings  is  that  it  made  the  parties  jointly  interested  in  the 
real  estate  to  the  extent  and  in  the  manner  above  specified. 
The  plaintiff  had  the  burden  of  establishing  the  usury  which 
she  now  charges,  and  if  that  paper  showed  the  relation  of 
borrower  and  lender  she  should  either  have  had  additional 
findings  or  have  printed  the  writing  in  the  record.  There  is 
nothing  in  this  record  upon  which  she  can  now  base  the 
charge  of  usury  which  her  counsel  makes. 
The  judgment  should  be  affirmed,  with  costs. 

All  concur. 
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Emma  K.  Ekob,  Respondent,  t;.  Johk  A.  Enos,  Appellant. 


Court  qfAppecUSf  October  4, 1802. 


1.  Boidenee.    Slander. -^hx  an  action  for  slander,  proof  of  a  repetition  of 

the  slander  charged  in  the  complaint,  made  by  the  defendant  before 
the  commencement  of  the  action,  is  admissible  as  bearing  upon  the 
degree  of  malice  which  actuated  him  in  speaking  the  words  laid, 
provided  they  impute  the  same  and  not  a  different  charge,  or  a  chaige 
of  a  different  nature. 

2.  Same, — Provided  the  words  are  a  repetition  of  the  same  calumny,  the 

particular  form  of  words  in  which  the  repetition  is  clothed  is  immaterial. 
8.  Same* — ^The  words,  so  proved  as  repetitions,  do  not,  it  seems^  furnish 

an  independent  cause  of  action,  and  no  recovery  can  be  based  solely 

upon  them. 
4.  Same, — Where  the  action  is    based  upon  words  charging  a  married 

woman  with  imchastity,  it  is  competent  for  her  to  prove,  as  bearing' 

upon  the  question  of  damages,  that  she  has  a  family  of  young  children. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  fifth  department,  affirming  judgment  for  plaintiff. 

John  Qillette^  for  appellant. 

Hvson  ^  Dwelle^  for  respondent. 

Andrews,  J. — The  words  proved  by  the  witness  Burt 
imputed  a  charge  of  unchastity,  and  were,  we  think,  admis- 
sible under  the  rule  which  permits  proof  of  a  repetition  by 
the  defendant  before  the  commencement  of  the  action  of 
the  slander  charged  in  the  complaint,  as  bearing  upon  the 
degree  of  malice  which  actuated  him  in  speaking  the  words 
laid.  Root  v.  Lowndes,  6  Hill,  518  ;  Howard  v.  Sexton,  4 
N.  Y.  167 ;  Frazier  v.  McClosky,  60  Id.  887.    The  words 
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testified  to  by  Burt  are  not  the  same  words,  nor  substantially 
the  same  words  laid  in  the  complaint,  but  they  were  of  the 
same  import,  or  at  least  the  jury  might  so  find.  They  would 
not  under  the  rules  of  pleading,  if  they  had  been  relied  upon 
to  sustain  the  action,  have  been  provable  without  an  amend- 
ment of  the  complaint,  because  the  words  laid  must  be 
proved  in  substance,  and  different  words,  although  imputing 
the  same  charge,  but  entirely  different  language,  will  not 
support  the  complaint. 

But  where  the  object  of  proving  other  words  is  to  show 
the  poalicious  intent  of  the  defendant  in  speaking  the  words 
laid,  then,  provided  they  impute  the  same,  and  not  a  different 
charge,  or  a  charge  of  a  different  nature,  there  seems  to  be 
no  reason  for  excluding  them  in  view  of  the  general  rule 
and  the  purpose  for  which  repetitions  are  admissible.  If 
the  words  are  a  repetition  of  the  same  calumny,  the  particu- 
lar form  of  words  in  which  the  repetition  is  clothed  would 
seem  to  be  immaterial.  They  would  equally  bear  upon  the 
malice  of  the  defendant  as  if  the  repetition  was  verbally  exact, 
and  I  perceive  no  reason  why  their  proof  in  an  action  would 
not  bar  another  action  by  the  plaintiff  founded  thereon,  to 
the  same  extent  as  if  the  words  were  identical.  See  Root  v. 
Lowndes,  9upra.  • 

We  think  the  trial  judge  erred  in  his  charge  to  the  jury 
in  respect  to  the  evidence  of  Burt.  He  dwelt  at  considerable 
length  upon  it,  and  in  such  terms  instructed  the  jury  that  if 
they  found  that  the  defendant  intended  by  the  words  to 
charge  the  plaintiff  with  unchastity,  they  might  base  their 
verdict  upon  them.  The  words,  as  has  been  said,  did  not 
sustain  the  complaint.  They  were  not  the  words  counted 
on,  nor  substantis^Uy  similar  words.  They  were  admissible, 
as  has  been  stated,  as  bearing  upon  the  degree  of  malice  of 
the  defendant  in  speaking  the  words  in  the  complaint.  But 
the  authorities  are  uniform  that  words  proved  as  repetitions 
of  the  slander  charged  are  not  an  independent  ground  of 
action  in  the  case  and  that  no  recovery  can  be  had  for  utter- 
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ing  them.  They  reflect  upon  and  strengthen  the  claim  for 
damages  on  account  of  the  words  charged.  If  the  defendant 
had  excepted  to  the  part  of  the  charge  referred  to,  or  in  any 
other  way  had  raised  the  question  by  a  proper  exception 
that  the  jury  had  no  right  to  regard  the  words  sworn  to  by 
Burt  as  a  ground  or  cause  of  action,  the  point  would  have 
been  well  taken.  But  we  do  not  find  that  the  point  was 
raised. 

After  the  evidence  of  Burt  had  been  given  and  the  de- 
fendant's counsel  had  cross-examined  the  witness,  he  asked 
that  the  evidence  should  be  stricken  out,  upon  the  grounds 
that  the  statement  proved  was  not  alleged  in  the  complaint 
and  that  it  was  not  a  statement  alleging  unchastity.  The 
court  denied  the  request  and  exception  was  taken.  Before 
Burt  was  examined,  words  charged  in  the  complaint  had 
been  proved  in  substance,  and  Burt's  testimony  was  compe- 
tent as  a  repetition,  and  they  did  amount  to  a  charge  of  un- 
chastity. The  court  might  properly  refuse  to  strike  out  the 
testimony.  The  only  exception  to  the  charge  is  stated  in  the 
case  as  follows  :  *^  Counsel  for  the  defendant  excepted  to  the 
charge  that  the  jury  might  pass  upon  what  the  defendant 
intended  by  the  words  sworn  to  by  Burt,  and  to  all  that  was 
charged  upon  the  subject."  Thift  manifestly  did  not  call 
the  attention  of  the  court  to  the  error  to  which  we  have 
referred. 

There  were  some  other  exceptions  taken  on  the  trial. 
Some  were  taken  to  questions  asked  witnesses  as  to  what 
was  said  by  the  defendant  in  their  presence  at  a  time  and 
place  stated,  and  the  objection  preceded  the  giving  of  the 
evidence.  It  is  now  claimed  that  the  complaint  did  not 
allege  with  sufficient  particularity  time,  place  and  circum- 
stances in  connection  with  the  speaking  of  the  words  charged, 
and  that  no  proof  thereunder  could  be  given,  and  the  excep- 
tions now  referred  to  were  doubtless  based  upon  this  view. 

We  think  the  complaint  was  sufficiently  definite,  and  if 
for  any  reason  the  defendant  desired  a  fuller  statement  of 
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the  circumstances,  his  remedy  was  by  motion,  and  he  could 
not  exclude  the  evidence  by  objection  taken  on  the  trial. 
It  was  competent  to  permit  proof  that  the  plaintiff  had  a 
family  of  young  children,  as  bearing  upon  the  question  of 
damages.  It  certainly  was  a  serious  aggravation  that  the 
words  were  spoken  of  a  mother  having  children  who  would 
be  disgraced  by  such  a  charge.  See  Townshend  on  Slander, 
§  891,  and  cases  cited.  The  rule  that  the  wealth  of  a  de- 
fendant cannot  be  shown  in  aggravation  is*  based  upon  the 
fact  that  that  circumstance  has  no  relation  to  the  injury 
suffered  by  the  plaintiff.  See  Myeis  v.  Malcolm,  6  Hill, 
292.  We  find  no  exception  justifying  a  reversal  of  the 
judgment. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

All  concur. 


Henby  W.  Stbinhaeuseb,  as  Assignee,  etc.,  Respondenti 

v.  John  Mason,  Appellant. 

Cowrt  cfAppealSt  October  11, 1802. 

Parties,  Substitution, — ^The  executor  of  an  assignee  for  the  benefit  of 
creditors  is  not  entitled  to  be  substituted  as  plaintiff  in  an  action 
brought  by  the  deceased  as  such  assignee,  unless  such  executors  has 
been  substituted  as  assignee. 

Motion  to  substitute  plaintiff's  wife  as  his  executrix. 
Franklin  Bien^  for  appellant. 
Abram  Kling^  for  respondent. 
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Per  Cttriam. — This  is  simply  a  motion  to  substitute 
Mary  C.  Steinhaeuser,  as  executrix  of  the  will  of  plaintiff, 
in  his  stead.  As  executrix,  so  far  as  any  facts  now  appear^ 
she  has  no  place  in  the  litigation  and  no  right  of  substitution. 
If  she  has  been  properly  substituted  as  assignee  in  the  place 
of  her  deceased  husband,  then  she  should  make  a  motion  to 
be  substituted  as  such  in  this  action,  and  so  far  as  we  can 
perceive  there  would  be  no  answer  to  such  a  motion.  The 
moving  papers  do  not  disclose  the  fact  that  she  has  been 
substituted  as  assignee.  This  motion  must  therefore  be 
denied,  but  as  she  seems  to  have  been  thus  substituted  since 
notice  of  this  motion,  the  denial  is  without  costs. 

All  concur. 


John  A.  Nichols,  Respondent^  v.  The  Sgbaktok  Stbed 

CoMPAinr,  Appellant 

Court  qf  Appeals,  October  11, 1S02. 

1.  Appeal,    Prtference, — The  provision  of  section  701  of  the  Code  of  Civtt 

Prooedure  does  not  apply  to  the  court  of  appeals. 

2.  Same, — To  obtain  a  preference  upon  the  calender  of  this  court,  in  a  case 

not  designated  by  the  Code  or  in  its  rules,  the  application  must  be  ad- 
dressed to  its  discretion  upon  a  showing  of  such  facts  as  may  be  deemed 
to  render  a  preference  proper  to  be  awarded  in  the  interest  of  Justice. 
8.  Same. — The  fact  that  certain  certificates  of  stock,  belonging  to  the 
appellant,  had  been  levied  upon  by  virtue  of,  and  were  held  under,  an 
attachment  issued  in  the  action,  is  insnfflcient  to  Justify  the  granting 
of  such  motion. 


Motion  to  prefer  case  on  appeaL 
Wilson  ^  Wallis^  for  appellant. 
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jr.  p.  Starhuek^  for  respondent. 

Gbay,  J. — A  preference  is  claimed  by  the  appellant  upon 
<mr  calendar,  upon  the  ground  that  the  property  of  the 
defendant  is  held  under  attachment,  and  nubdiyision  10  of 
§  791  of  the  Code,  is  reUed  upon.  That  provision  adds  to 
the  list  of  causes  to  be  preferred,  ^*  a  cause  entitled  to  pref- 
erence by  the  general  rules  of  practice,  etc."  The  rules 
referred  to  are  those  of  the  supreme  court,  and  rule  numbered 
86  requires  that  ^*  if  the  property  of  the  defendant  be  held 
under  attachment,  the  action  shall  be  placed  on  a  preferred 
calendar."  This  rule  does  not  furnish,  of  itself,  a  reason  for 
a  preference  upon  the  calendar  of  this  court.  Section  791 
of  the  Code  is  expressly  restricted  in  its  operation  by 
§  3347.  By  subdivision  6  of  that  section  it  is  provided  that 
chapter  VIII,  in  which  §  791  is  found,  applies  only  to  "  pro- 
ceedings taken  in  an  action  or  special  proceeding  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  (3347) 
section ; "  excepting  certain  specified  sections,  among  which 
§  791  is  not  given.  The  subdivision  4th,  referred  to,  specifies 
courts  other  than  the  court  of  appeals.  Section  3347  was 
enacted  to  regulate  the  application  of  certain  portions  of  the 
Code.  An  exception  to  such  application  is  provided  for 
where  the  particular  provision  in  a  chapter,  specified  in  a 
subdivision  of  the  section,  expressly  designates  the  courts ; 
in  which  case  the  provision  is  deemed  excluded  from  the 
application  of  the  subdivision.  In  §  791,  certain  subdivi- 
sions do  expressly  designate,  or  include  this  court;  but  in 
subdivision  10  the  preference  is  made  to  depend  on  the  su- 
preme court  rules.  Therefore,  to  obtain  a  preference  upon 
the  calendar  of  this  couil,  in  a  case  where  it  is  not  desig- 
nated by  the  Code,  or  in  our  rules,  the  application  must  be 
addressed  to  the  discretion  of  the  court,  upon  a  showing  of 
such  facts  as  may  be  deemed  to  render  a  preference  proper 
to  be  awarded  in  the  interests  of  justice. 

In  this  case  the  bare  fact  is  made  to  appear  in  the  moving 
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papers  that  the  sheriff  levied  upon  certain  certificates  of 
stock  belonging  to  this  defendant  and  in  the  possession  of 
another  i)arty,  and  that  the  certificates  continue  to  be  held 
under  that  attachment.  This  is  not  such  a  showing  as  ta 
justify  us  in  preferring  the  argument  of  the  appeal  over  other 
causes  on  the  general  calendar. 

The  motion  should  be  denied;  but|  under  the  eircum* 
stance,  without  costs. 

All  concur. 


Elizabeth  A.  Citlliford,  Rospondent,  v.  Moiiitgomebt 

Gadd,  Appellant. 

Court  iff  Appeals,  October  11, 1802. 

Appeal.  Stipulation.— Where,  in  pursuance  of  a  stipulation  which  recited 
that  an  undertaking  given  on  an  appeal  to  the  court  of  appeals  had 
been  cancelled,  an  order  was  entered  which  gave  plaintiff  leave  to  file 
another  undertaking,  to  perfect  the  appeal,  within  five  days,  and  pro- 
vided that  the  new  undertaking  should  have,  when  filed,  the  same  force 
and  effect  as  though  it  had  been  filed  and  served  when  the  first  under- 
taking  was  given,  and  that,  if  not  filed  as  specified,  the  appeal  should 
be  dismissed,  the  case  was  placed,  by  the  stipulation  and  order  on 
the  same  footing  as  though  no  undertaking  had  been  given,  and  the 
appellant  had  the  right,  within  the  statutory  time  for  appealing,  to- 
take  and  perfect  another  appeal. 

Motion  to  strike  cause  from  calendar. 
F.  SpiegeXberg^  for  motion. 

Sidney  Harris,  opposed. 

Per  Curiam. — ^The  plaintiff  is  concluded  by  the  order  of 
this  court,  entered  April  9, 1892,  upon  the  stipulation  of  the 
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parties,  which  lecites  that  t^e  undertaking  given  to  perfect 
the  appeal  had  been  cancelled  and  annulled  in  the  superior 
court,  which,  it  appears  from  the  papers,  was  also  done  by 
consent,  and  which  granted  the  plaintiff  leave  to  file  another 
*^  undertaking  to  perfect  the  appeal "  within  five  days,  and 
to  have,  when  filed,  the  same  force  and  effect  as  if  it  had 
been  filed  and  served  when  the  first  undertaking  was  given ; 
and  the  order  provided  that  if  not  filed  and  served  within 
that  time,  that  the  appeal  should  be  dismissed,  with  costs, 
which  was  subsequently  done. 

The  case  was  thus  placed  by  the  act  of  the  parties  upon 
the  same  footing  as  if  no  undertaking  had  been  given  to  per- 
fect the  appeal,  and  the  appellant  had  the  right,  within  the 
statutory  time  for  appealing,  to  take  and  perfect  another 
appeal,  as  his  first  attempt  to  avail  himself  of  this  right  had 
proved  ineffectual.  Langley  v,  Warner,  1  N.  Y.  606 ;  Blake 
V.  Lyons  &  Fellows  Man.  Co.,  75  Id.  611 ;  Good  v.  Daland 
119  Id.  163. 

The  motion  must  be  denied,  with  ten  dollars  costs. 

All  concur. 


Thomas  G.  Prothingham  et  al.^  Appellants,  v.  Anthony 
J.  G.  HoDENPYL  et  al .,  Respondents. 

Court  qf  Appeals^  October  11,  1892. 

Creditor*  s  acti(m.  Parties, — ^A  creditor  at  large  cannot  maintain  an  action 
against  his  debtor  to  set  aside  an  alleged  fraudulent  judgment  entered 
in  favor  of  another  creditor.  Such  right  is  acquired  only  after  his  claim 
is  established  by  a  judgment  and  execution  returned  unsatisfied. 

Appeal  from  judgment  of  the  supreme  court,  general  term» 
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first  department,  affirming  judgment  of  special  term  dismiss* 
ing  complaint. 

Franklin  Bien^  for  appellants. 

Hay9  and  Ghreenbawm^  for  respondents. 

Gbay,  J. — This  action  differs  only  from  that  of  the 
Columbus  Watch  Co.  v.  Hodenpyl,  decided  at  this  term,  in 
the  one  respect  that  here  the  plaintiff's  firm  are  general  credi- 
tors of  the  firm  of  Stern  &  Stem,  who  demanded  similar 
equitable  relief  against  certain  judgment  creditors  of  that 
firm. 

It  is  sufficient  to  say  that,  as  creditors  at  large,  they  have 
no  right  to  maintain  any  such  action,  or  to  question  their 
debtors'  acts.  Such  right  is  gained  when  the  claim  of  the 
creditor  is  established  by  a  judgment  and  execution  returned 
unsatisfied.  Until  then  he  cannot  come  into  a  court  of  equity 
for  assistance  to  prevent  or  redress  fraud  alleged.  Wiggins 
V.  Armstrong,  2  Johns.  Ch.  144 ;  Dunlevy  v.  Tallmadge,  82 
N.  Y.  457. 

The  general  term  have  correctly  decided  the  case  below, 
and  I  see  no  ground  upon  which  this  appeal  is  maintainable. 

The  judgment  appealed  from  shoidd  be  affirmed,  with 
costs. 

All  concur. 
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BUBSBLL  Bbusie,  Respondent,  t;.  Pbgk  Bbothebs  &  Com- 
pany, Appellants. 

Court  qfAppecUSf  October  11, 1802. 

1*  Soidence,  PcUenU.^^-Whem  the  complaint  in  an  action  demands  ia  in- 
Jnnction,  annulment  of  a  contract  for  manufacturing  and  selling  a 
patented  machine,  damages  and  an  account  of  sales,  but  the  plaintiff 
proceeded  on  the  trial  as  for  a  recovery  of  royalties  upon  similar 
machines  which  defendants  had  made  and  sold,  a  refusal  to  reoeiye  in 
evidence  the  letters  patent  on  defendants*  offer  is  error.  They  are 
receivable  in  evidence  to  aid  in  the  construction  of  plaintiffs  claim. 

'2,  Same. — ^While  the  plaintiff  Is  resting  upon  his  contract  and  claiming  a 
liability  in  the  defendants  to  make  payments  by  force  of  its  terms,  it  is 
competent  for  the  latter  to  show  that  such  contract  had  been  mutually 
rescinded. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  affirming  judgment  entered  upon  the 
verdict  of  a  jury  and  order  denying  motion  for  new  trial  on 
the  minutes. 


Robert  Sewell^  for  appellants. 

D,  J,  Dean^  for  respondent. 

Peb  ^  CiJBiAM. — The  plaintiff  was  the  owner  of  letters 
patent  of  the  United  States,  securing  to  him  the  exclusive 
right  to  make,  use  and  sell  a  lawn  sprinkler,  and  by  an  agree- 
ment in  Mrriting  with  him  the  defendants  acquired  the  sole 
right  to  manufacture  and  sell  the  patented  machine.  The 
contract  called  for  the  performance  of  certain  acts  on  defend- 
ants' part  and  the  payment  of  a  certain  royalty.    In  the  fol- 
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lowing  year  disputes  occurred  between  the  parties,  and  this 
action  followed. 

The  complaint  set  up  the  making  of  the  contract  and 
alleged  a  violation  by  defendants  of  their  contractual  obliga- 
tions, in  certain  respects  stated,  and  the  fraudulent  practice 
of  competing  with  and  underselling  the  plaintiff  upon  the 
market  by  a  machine  resembling  the  plaintiff's,  but  inferior 
and  of  less  value.  The  relief  prayed  for  was  an  injunction, 
the  annulment  of  the  contract,  damages  and  an  account  of 
sales.  The  answer  admitted  the  contract ;  denied  perform* 
ance  by  plaintiff;  averred  a  faithful  compliance  on  tbe 
defendant's  part ;  denied  the  alleged  breaches  and  fraudu- 
lent practices;  set  up  the  difficulty  of  selling  plaintiff's 
machines  by  reason  of  the  excessive  price  fixed  for  their 
sale,  and  alleged  that  to  supply  the  demand  at  a  less  price 
they  did  make  and  sell  a  sprinkler  of  their  own,  which  did 
not  infringe  upon  the  plaintiff's. 

When  the  parties  came  to  trial,  a  number  of  years  after 
the  issues  were  joined,  the  plaintiff,  after  putting  in  the 
contract  and  endeavoring  to  prove,  by  the  evidence  of  one 
of  the  defendants  and  of  two  expert  witnesses,  that  certain 
machines  made  by  the  defendants  were  actually  the  same  in 
operation  and  result  as  the  plaintiff's,  rested ;  the  concession 
being  made  as  to  £he  amount  of  royalties  due,  if  any  were 
due.  The  defendants  on  their  side  offered  the  plaintiff's 
letters  patent  in  evidence ;  but  were  not  permitted.  The 
rest  of  their  case  consisted  in  evidence  tending  to  show  a 
mutual  abandonment  of  the  contract  in  the  year  following 
its  making,  and  in  the  evidence  of  witnesses  to  show  charac- 
teristic differences  in  the  two  machines ;  sundry  attempts  to 
prove  that  the  principle  of  plaintiff's  machine  was  long 
previously  known,  or  what  the  plaintiff's  patent  covered, 
having  failed  under  the  judge's  rulings.  The  plaintiff,  in 
rebuttal,  endeavored  to  prove  the  differences  in  the  machines. 
The  trial  judge  submitted  to  the  jury  this  one  question : 
^^  Do  each  of  the  three  lawn  sprinklers,  exhibits  B,  C   and 
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D,  substantially  embody  the  same  device  or  idea  and  accom- 
plish practically  the  same  results  by  means  of  the  same 
mechanical  principles  ?" 

The  looseness  with  which  this  action  was  tried  out  and 
the  disregard  by  the  parties  of  the  particular  issues  tendered 
by  the  pleadings  would  dispose  us  to  let  the  judgment  stand 
as  a  final  settlement  between  these  litigants,  if  it  were  pos- 
sible. But  two  errors,  which  are  pointed  out  by  the  appel- 
lants, wei*e  sufficiently  grave  to  require  us  to  order  a  new 
trial. 

The  plaintiff,  abandoning  the  grounds  set  out  in  his  com- 
plaint, proceeded  as  for  a  recovery  of  royalties  upon  the 
lawn  sprinklers  which  the  defendants  had  made  and  sold. 
When  the  defendants  offered  in  evidence  the  letters  patent 
issued  to  the  plaintiff  they  should  have  been  received. 
Their  exclusion  presents  the  first  of  the  two  serious  errors 
committed  in  the  trial.  The  plaintifTs  objection  was  upon 
the  ground  of  their  immateriality;  but  they  were  very 
material  in  aid  of  a  proper  undeistanding  as  to  what  the 
patent  covered  and  the  conti*act  called  for.  If  the  defend- 
ants were  liable  for  royalties,  it  was  because  they  were  manu- 
facturing and  selling  the  particular  machine  which  was  in* 
vented  and  owned  by  the  plaintiff  and  as  to  which  the  con- 
tract spoke,  into  which  they  had  entered.  The  letters  patent 
were  receivable  in  evidence  to  aid  in  the  construction  of  the 
claim  which  was  set  up  against  the  defendant.  Upon  no 
conceivable  ground  could  they  be  properly  excluded,  upon 
the  issue  tried,  and  it  is  not  easy  to  perceive  how  their  in- 
troduction could  prejudice  any  legal  right  of  the  plaintiff. 

The  very  question  presented  to  the  jury,  if  we  should 
concede  its  propriety  in  such  an  action,  would  require  the 
presence  in  the  evidence  of  the  patent  record  and  its  con- 
struction by  the  court,  for  the  understanding  by  the  jury  of 
the  rights  and  obligations  of  the  parties  under  the  contract. 

The  appellants  excepted  to  that  part  of  the  charge  which 
instructed  the  jury  that  they  were  not  to  consider  the 
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question  of  the  rescinding  of  the  contract.  The  trial  judge 
assigned  as  a  reason  that  there  was  no  evidence  upon  that 
point.  He  also  refused  to  charge  that  if  the  parties  mutually 
agreed  to  rescind  the  contract  in  April,  1874,  that  nothing 
can  be  recovered  except  royalties  on  the  Brusie  machine  up 
to  that  date.  In  these  rulings  the  trial  judge  greatly  erred. 
It  is  true  the  answer  did  not  plead  rescission  as  a  defense ; 
but  in  the  way  the  cause  was  tried  and  the  precise  issues 
mutually  disregarded,  we  must  hold  that  upon  the  issue  as 
tried  the  defendants  were  entitled  to  have  the  jury  pass 
upon  the  question  of  whether  there  had,  or  had  not,  been  a 
mutual  agreement  to  rescind,  upon  the  evidence  of  the  acts 
and  conduct  of  the  parties.  This  evidence  consisted  in  a 
letter  written  by  plaintiff  in  April,  1874,  a  few  months 
after  the  contract,  in  which,  upon  the  ground  therein  stated 
of  a  failure  by  the  defendants  to  perform  the  terms  of  the 
contract,  the  plaintiff  said  he  considered  that  they  '^  have 
forfeited  their  right  under  it;"  that  he  shall  no  longer 
"  consider  himself  bound  by  it,"  and  "  shall  hold  them  re- 
sponsible for  any  damage  that  may  occur  to  him  by  the 
further  manufacture  or  sale  of  the  lawn  sprinkler  by  them." 
No  answer  was  made  to  this,  apparently ;  but  the  patterns 
were,  a  few  days  thereafter,  returned  to  plaintiff  upon  his 
insistance,  and  the  defendants'  treasurer  testified  that  they 
"  ceased  manufacturing  the  machines  known  as  the  Brusie 
machines  after  receiving  his  notice ; "  and,  again,  that  "  it 
was  not  till  we  received  written  notice  that  we  ceased 
manufacturing."  If  the  jury  believed,  upon  this  evidence, 
that  the  defendants  had  ceased  to  continue  under  the  con- 
tract, and  that  there  had  been  a  mutual  rescission  of  the 
contract,  the  right  of  recovery  under  this  action  would 
have  been  limited  to  that  time.  For  any  violation  of  the 
plaintiff's  patent  rights,  such  as  could  be  claimed  after  the 
contract  had  ceased  to  exist,  the  plaintiff's  remedy  was  by 
another  action  and  in  another  forum.  While  the  plaintiff 
was  resting  upon  his  contract  and  claiming  a  liability  in 
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the  defendants  to  make  payments  by  force  of  its  terms,  it 

certainly  was  competent  for  the  defendants  to  show  that 

the  contract  had  been  mutually  rescinded.    Indeed,  the 

plaintiffs  counsel  seems  to  have  thought  so;  for  he  made 

no  objection  to  the  evidence  offered  on  that  point. 

For  the  errors  mentioned,  the  judgments  below  should  be 

reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 

event. 

• 
All  concur. 


Chables  Spekceb,  Appellant  t;.  The  State  of  New  York* 

Respondent. 

Court  qf  Appeals,  October  11, 1802. 

Appeal.  Board  cf  claims, — To  sustain  an  appeal  to  the  court  of  appeals 
from  an  award  of  the  board  of  claims,  where  a  claim  has  been  wholly 
rejected  by  said  board,  the  right  to  recover  some  sum  must  conclusively 
appear  in  order  to  raise  a  question  of  law,  or  there  must  have  been 
some  material  and  erroneous  ruling  adverse  to  the  claimant,  which 
prejudiced  him  in  the  prosecution  of  his  case. 

Appeal  from  an  award  of  the  board  of  claims  rejecting 
claims. 

T.  E.  Hancock^  for  appellant. 

S.  W.  Mosendale^  for  respondent. 

Feb  Cubiam. — The  right  of  the  claimant  to  damages 
against  the  state  occasioned,  as  alleged,  from  the  overflow 
of  Butternut  Creek  upon  his  lands  in  the  winter  and  spring 
of  1886  and  1887,  depended  upon  a  question  of  fact. 

It  was  contended  on  the  part  of  the  claimant  that  the 
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oveiflotr  was  caused  by  the  discharge  into  the  creek  of  water 
from  the  long  level  of  the  Erie  Canal  at  a  point  oyer  Butter- 
nut Creek,  which  escaped  through  a  defective  dam  built  hj 
the  state  across  the  canal  immediately  east  of  the  point 
where  the  canal  passes  by  an  aqueduct  over  the  creek,  and 
was  discharged  through  an  opening  in  the  flooring  of  the 
aqueduct  into  the  creek  below. 

It  was  contended  on  the  other  hand,  by  the  state,  that  the 
overflow  was  caused  by  unusual  freshets  which  occurred  at 
intervals  during  the  winter  and  spring,  which  surcharged 
the  creek  beyond  its  capacity,  whereby  the  water  overflowed 
its  banks  and  was  discharged  on  the  lands  of  the  claimant 
and  other  lands  in  the  vicinity,  and  there  retnained  until 
April,  1887.  This  was  the  issue  litigated  before  the  board 
of  claims,  and  the  board  decided  adversely  to  the  claimant 
on  the  ground,  as  stated  in  their  report,  *^  that  the  overflow 
of  the  farm  of  the  claimant  and  the  injury  and  damage 
sustained  by  him  by  reason  thereby,  were  caused  by  and 
the  result  of  the  heavy  rains  and  freshets  af oresaid.^' 

The  issue  involved  a  question  of  fact  purely,  and  its 
determination  presents  no  question  of  law,  unless  it  appears 
that  there  was  an  absence  of  all  evidence  to  support  the 
finding  above  recited,  and  that  evidence  was  given  by 
claimant  tending  to  show  that  the  overflow  and  damages 
were  attributable  in  whole  or  in  part  to  the  action  of  the 
state.  There  was  no  substantial  controversy  on  the  trial  as 
to  the  fact  that  water  was  discharged  during  the  winter 
through  openings  in  the  aqueduct  into  Butternut  Creek 
above  the  lands  of  the  claimant.  But  there  is  a  considerable 
discrepancy  in  the  evidence  as  to  the  quantity  so  discharged. 
To  the  extent  of  such  discharge  it  of  course  increased  the 
volume  of  water  flowing  in  the  creek,  and  presumably  added 
to  the  overflow,  and  if  the  addition  from  this  source  produced 
or  contributed  to  the  damage  sustained  by  the  claimant,  he 
was  entitled  to  compensation. 

There  was  evidence  from  which  the  board  might  have 
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found  that  the  overflow  and  consequent  damage  were  to  an 
appreciable  extent  caused  by  the  discharge  of  the  water 
from  the  canal.  It  is  unnecessary  for  us  to  express  an 
opinion  upon  the  weight  of  evidence  upon  this  point,  as  we 
have  no  jurisdiction  to  consider  it,  since  by  the  terms  of  the 
statute  vesting  in  this  court  jurisdiction  of  appeals  from 
awards  of  the  board  of  claims,  appeals  can  be  taken  ^^  upon 
questions  of  law  only  arising  upon  the  hearing  of  the  claim, 
or  upon  the  excess  or  insufficiency  of  such  award  or  order." 
Laws  of  1887,  chap.  607.  Where  a  claim  is  wholly  rejected, 
and  no  award  of  any  sum  is  made,  the  right  to  recover  some 
sum  must  conclusively  appear  in  order  to  raise  a  question 
of  law,  or  there  must  have  been  some  material  and  erroneous 
ruling  adverse  to  the  claimant,  which  prejudiced  him  in  the 
prosecution  of  his  case. 

In  opposition  to  the  case  made  by  the  claimant,  there  was 
considerable  evidence  given  in  behalf  of  the  state,  tending 
to  show  that  large  and  almost  unprecedented  freshets 
occurred  from  time  to  time  during  the  winter,  on  and  after 
December  1, 1886,  which  largely  increased  the  volume  of 
water  in  the  creek,  and  caused  the  overflow ;  that  large  tracts 
of  land  within  the  town,  not  affected  by  the  waters  of  the 
creek,  were  overflowed ;  that  by  reason  of  the  lower  level  of 
the  lands  of  the  claimant,  and  the  want  of  any  sufficient 
outlet,  and  the  detention  by  ice,  the  water  remained  on  the 
land.  In  short  there  was  evidence  tending  to  show,  or  from 
which  it  could  be  inferred,  that  the  discharge  from  the  canal 
did  not  occasion  the  overflow,  and  that  the  whole  injury 
would  have  been  sustained  if  no  water  from  the  canal  had 
been  discharged  into  the  creek.  Under  such  a  state  of  the 
evidence  we  cannot  review  the  finding  of  the  board  of  claims 
upon  the  fact  litigated. 

The  counsel  for  the  claimant  refers  to  several  exceptions 
to  evidence.  We  think  it  was  competent  for  the  state  to 
show  the  obstructions  created  by  bridges  and  railroad  em- 
Iwiikments  below  the  farm  of  the  claimant,  hindering  the 
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discharge  of  the  water  in  the  creek.  It  was  relevant  in 
considering  the  effect  of  the  freshets,  and  their  tendency  to 
produce  an  overflow.  The  evidence  admitted  against  the 
objection  of  the  claimant,  to  the  effect  that  the  building  of 
the  Jamesville  reservoir  had  impaired  the  condition  of  the 
claimant's  lands,  and  that  freshets  had  been  less  frequent 
since  the  reservoir  was  constructed,  was,  we  think,  incomr 
petent. 

But  in  view  of  the  ground  on  which  the  decision  was 
placed,  this  evidence  could  not  have  affected  the  result,  and 
was  harmless 

Upon  the  whole,  we  see  no  ground  upon  which  this  court 
can  interfere  with  the  award. 

The  award  is  therefore  afi&rmed,  with  costs. 

All  concur  except  Maynard,  J*,  taking  no  part. 


The  Baglby   and  Sewall  Company,    Respondent,   fK 
The  Saranao  River  Pulp  Company,  Appellant. 

Court  qfAppealSy  Oetober  11, 1802. 

JBMdence*  Paro2.— Where  a  written  contract  for  the  manufacture  and 
sale  of  certain  machines,  to  be  used  in  the  manufacture  of  wood  pnlp^ 
contains  a  guaranty  on  the  part  of  the  vendor  that  the  machines  would 
take  care  of  all  the  pulp  produced  from  '^four  Scott  grinders,"  and,  in 
an  action  to  recover  the  contract  price,  the  vendee  sets  up  as  ooonter- 
claim  a  breach  of  this  guaranty,  oral  evidence  to  show  the  paiticpkr 
grinders  referred  to  and  their  capacity,  and  that  the  contract  related  to 
grinders  of  that  description,  is  admissible,  and  its  receipt  not  in  con- 
flict with  the  rule  excluding  oral  evidence  to  contradict  or  change  a 
written  instrument 

Appeal  from  judgment  of  the  supreme  court,  genexal 


t 
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term,  third  department,  affirming  judgment  entered  upon  a 
verdict  of  a  jury  and  order  denying  motion  for  new  trial. 

Frank  E.  Smithy  for  appellant. 
Elon  R,  Brawny  for  respondent. 

Andrews,  J. — The  guaranty  for  the  breach  of  which  the 
defendant  sought  to  counterclaim  damages  is  contained  in 
the  written  proposition  made  by  the  plaintiff  to  the  defend- 
ant October  30, 1888,  and  orally  accepted  by  the  defendant, 
for  the  sale  to  the  defendant  of  two  *^  wet  machines,"  to  be 
used  in  the  manufacture  of  wood  pulp,  after  the  process  of 
grinding  the  pulp  had  been  done  by  other  machines  con- 
structed for  that  purpose. 

The  clause  of  guaranty  is  as  follows :  ^^  We  will  guarantee 
the  above  machines  to  take  care  of  all  the  pulp  produced  from 
four '  Scott  grinders,'  and  deliver  the  pulp  fifty  per  cent,  dry." 
When  the  proposition  was  made  the  defendant  was  engaged 
in  erecting  a  pulp  mill  on  its  premises,  and  had  contracted 
with  the  manufacturer  of  the  Scott  grinders  for  four  grinders 
to  be  placed  in  the  mill.  They  were  subsequently  placed  in 
the  mill,  as  were  also  the  machines  purchased  from  the 
plaintiff. 

The  defendant,  in  support  of  its  contention,  gave  evidence 
tending  to  show  that  the  machines  bought  of  the  plaintiff 
would  not  take  care  of  all  the  pulp  produced  by  the  four 
grinders  placed  in  the  mill,  and  deliver  it  fifty  per  cent.  dry. 
The  four  grinders  would  produce  about  eight  tons  of  pulp  a 
day,  and  the  machines  purchased  of  the  plaintiff,  while  they 
would  provide  for  that  quantity,  would  not  deliver  it  fifty 
per  cent,  dry,  but  forty  to  forty-five  per  cent.  dry.  It  was 
established  on  the  part  of  the  plaintiff  that  the  machines 
would  take  care  of  at  least  six  tons  of  pulp  per  day,  and 
deliver  it  fifty  per  cent,  dry,  being  an  amount  equal  to  3,000 
pounds  of  pulp  for  each  grinder. 
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The  plaintiff,  in  answer  to  the  alleged  connterclaim,  was 
permitted  to  show  that  the  guaranty  was  given  upon  the 
representation  of  the  defendant  that  the  Scott  grinders,  for 
which  they  had  contracted,  had  a  capacity  of  prbducing  each 
3,000  pounds  of  pulp  per  day,  and  that  the  proposition  and 
guaranty  were  based  upon  this  production.  The  point  in- 
sisted upon  in  behalf  of  the  defendant  is,  that  this  evidence 
was  inadmissible,  because  in  violation  of  the  rule  excluding 
oral  evidence  to  contradict  a  written  contract.  Whether 
this  evidence  was  in  violation  of  the  rule  invoked  is  the 
main  question  in  the  case.  The  negotiation  between  the 
parties  did  not  have  its  inception  at  the  date  of  the  propoei- 
tion,  October  SO,  1888. 

On  June  27, 1888,  the  defendant  addressed  a  letter  to  the 
plaintiff,  saying :  "  We  have  already  made  a  trade  for  four 
grinders,  that  are  guaranteed  each  to  make  8,000  pounds 
every  twenty-four  hours,  dry  weight,  and  now  we  want  to 
get  a  press  to  take  care  of  it."  In  another  letter  of  October 
16, 1888,  the  defendant  said :  *^  The  machines  we  are  putting 
in  are  guaranteed  each  to  make  8,000  pounds,  dry  weight, 
pulp  each  twenty-four  hours,  or  the  four  machines  will  turn 
out  six  tons  a  day.  Now,  will  one  of  your  72  in.  machines 
take  care  of  this  amount  of  pulp?  "  The  conversation  be- 
tween the  parties  concurrently  with  the  date  of  the  proposi- 
tion (October  16, 1888).  shows  that  the  guaranty  was  made 
upon  the  basis  that  the  capacity  of  the  Scott  grinders  to  be 
placed  in  the  mill  was  8,000  pounds  of  pulp  per  day. 

The  inequity  of  the  alleged  counterclaim  is  apparent.  But 
this  is  no  answer  to  the  rule  of  law  invoked,  if  by  its 
proper  application  it  excludes  a  consideration  of  the  facts 
referred  to. 

We  think  it  may  well  be  doubted  whether  the  letters  of 
June  27, 1888,  and  October  16, 1888,  may  not  be  considered 
as  parts  of  the  written  contract  for  the  sale  of  the  machines. 
The  proposition  of  guaranty  of  October  30, 1888,  was  its 
culmination,  but  the  previous  letters  of  the  defendant  explain 
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the  application  of  the  guaranty,  and  being  themselves  in 
^wxiting  their  consideration  does  not  contittvene  the  principle 
upon  which  oral  terms  are  forbidden  to  be  engrafted  upon 
written  contracts.  But  passing  this  we  are  of  opinion  that 
the  oral  evidence  was  competent  to  ascei*tain  and  define  the 
capacity  of  the  grinders  to  which  the  guaranty  related.  The 
parties  were  contracting  for  machines  which  would  take  care 
of  the  pulp  produced  by  "  four  Scott  grinders,"  and  deliver 
it  at  a  certain  dryness.  The  amount  of  pulp  produced  de- 
pends, as  the  evidence  shows,  upon  the  capacity  of  the 
grinders  and  the  power  applied.  Scott  grinders  are  manu- 
factured of  varying  capacity.  The  plaintiff  had  no  knowl- 
edge of  the  capacity  of  the  grinders  which  were  to  be  placed 
in  the  mill  except  as  informed  by  the  defendant.  It  would 
be  unreasonable  to  suppose  that  in  making  the  contract  with 
the  plaintiff,  the  parties  contracted  without  reference  to  the 
capacity  of  the  grinders  to  be  used,  or  that  by  the  words, 
♦♦  all  the  pulp  produced  by  four  Scott  grinders,*'  the  parties 
intended  all  the  pulp  which  could  be  produced  by  any  Scott 
grinders  operated  with  any  power,  however  great.  The  ex- 
trinsic circumstances  show  that  they  had  reference  to  the 
production  of  the  four  grinders  contracted  for,  having  the 
capacity  represented  by  the  defendant. 

In  interpreting  the  guaranty  parol  evidence  identifying 
the  machines  known  as  Scott  grindei*s  is  essential.  The  fact 
that  the  grinders  are  of  different  productive  capacity  involves 
the  further  inquiry,  to  grinders  of  what  capacity  did  the 
parties  refer  ?  This  we  think  was  the  subject  of  explanation 
by  parol  evidence.  Such  evidence  does  not  contradict  the 
written  contract,  nor  does  it  add  a  new  term  thereto.  It 
simply  makes  intelligible  what  needs  explanation,  and  con- 
struing the  written  contract  in  light  of  the  explanation,  full 
force  is  given  to  all  the  words,  without  adding  to  or  detract- 
ing anything  therefrom.  See  Chapin  v.  Dobson,  78  N.  Y. 
74 ;  Schmittler  v.  Simon,  114  Id.  177 ;  23  St.  Rep.  160 ;  1 
Green.  Ev.,  §  227,  et  seq.    The  parol  evidence  was  not  ad- 
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mitted  to  limit  the  guaranty  to  a  part  of  the  product  of  the 
Scott  grinders  which  the  parties  had  in  mind,  but  to  shovr 
the  particular  grinders  referred  to  and  their  capacity,  and 
that  the  contract  related  to  grinders  of  that  description. 

The  conclusion  we  have  reached  renders  it  unnecessary  to- 
consider  any  of  the  other  questions  in  the  case.  The  fact? 
as  to  the  contemporaneous  oral  understanding  of  the  parties 
and  the  other  extrinsic  facts  are  undisputed,  and  the  plaintiff 
was  entitled  to  judgment  thereon. 

The  judgment  below  is,  therefore,  affirmed,  with  costs. 

All  concur. 


The  Peoplb  of  the  State  of  New  Tobk,  Respondent, 

V.  Fred  MoGuibe,  Appellant. 

Court  qf  Appeals,  October  18,  1802. 

Homicide,  Accomplice. — The  facts  in  the  case  were  held  to  prove  clearly 
that  the  murder  charged  in  the  indictment  was  committed  either  by  the 
prisoner  or  one  Sarah  Brown;  and  it  was  further  held  that,  if  the  Utter 
was  regarded  as  an  accomplice,  her  evidence  was  strongly  corroborated 
in  material  respects  by  that  of  the  prisoner  himself,  and  strengthened 
by  the  falsity  of  his  statements,  when  first  accused,  and  by  lu» 
confession. 

Appeal  from  judgment  of  the  Orange  county  oyer  and 
terminer,  convicting  defendant  of  the  crime  of  murder. 

Wilton  Bennett  for  appellant. 

M.  H,  Sir%chJbergy  for  respondents. 

Finch,  J. — It  is  so  entirely  clear  that  the  murder  charged 
in  the  indictment  was  committed  either  hy  the  prisoner  or 
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Sarah  Brown,  that  the  learned  counsel  for  the  former  frankly 
admitted  the  fact  upon  the  argument,  and  so  left  in  the  case 
only  the  inquiry  which  of  the  two  was  guilty  of  the  crime. 
Each  charged  it  upon  the  other,  and  both  as  witnesses  upon 
the  trial  gave  their  version  of  the  facts,  and  it  is  not  difficult 
upon  a  comparison  of  their  respectiye  accounts  of  the  trans- 
action to  determine  where  ilie  truth  really  is. 

They  started  from  their  home  together  and  went  to  the 
neighborhood  of  Gregory's  house.  Both  knew  that  money 
was  kept  there,  and  lai'gely  over-estimated  the  amount. 
Both  had  talked  over  the  project  of  robbery,  and  apparently 
were  ready  to  commit  that  crime  if  it  could  be  done  with 
safety.  The  man  sa}rs  that  they  left  home  for  the  innocent 
purpose  of  gathering  nuts,  and  that  in  pursuit  of  that  occu- 
pation they  came  to  the  edge  of  the  woods  near  Gregory's ; 
that  the  woman  then  said  she  was  going  to  Gregory's ;  that 
the  prisoner  asked  what  for ;  and  she  merely  replied,  "  Wait 
till  I  return ; "  and  that  when  she  came  back  she  said  she 
**  had  murdered  the  dirty  old  wretch."  She  had  never  before 
been  in  the  house,  had  no  acquaintance  with  and  so  no  per- 
sonal hostility  to  Mrs.  Gregory,  never  even  asked  McGuire 
to  go  with  her  or  aid  her  in  the  entei*prise,  and  did  not  tell 
him  her  purpose,  although  she  knew  he  had  talked  about  the 
Tobbery  and  ceitainly  had  displayed  no  aversion  to  the  act. 
The  story,  as  he  tells  it,  is  not  very  easy  of  belief.  On  the 
other  hand,  she  testifies  that  they  left  home  for  the  under- 
stood purpose  of  effecting  the  robbery,  which  had  often  been 
talked  about ;  that  she  tried  to  persuade  the  defendant  to 
abandon  his  purpose,  but  he  persisted ;  that  he  left  her  to 
wait  for  him  at  the  barbed  wire  fence  ;  that  on  his  return  he 
said  he  had  killed  Mrs.  Gregfory,  but  wished  he  had  not ; 
and  that  he  hid  the  pistol,  the  pocket-book,  the  money,  and 
the  mask,  which  he  had  made,  in  the  woods  where  they  were 
afterwards  found.  Knowing,  as  we  do,  that  one  account  or 
the  other  is  substantially  true,  although  both  witnesses  were 
more  or  less  unreliable,  there  is  very  little  doubt  which  should 
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have  our  belief.    And  even  that  doubt  is  dispelled  when 
other  features  of  the  evidence  ore  considered. 

Mrs.  Gregory  was  both  shot  through  the  head  and  cut  and 
mangled  and  bruised  almost  beyond  recognition.  Her  blood 
was  everywhere ;  on  the  floor  and  on  the  door  and  spattered 
in  all  directions.  The  broken  vessel  of  earthenware  showed 
with  what  weapon  the  cuts  and  bruises  were  made.  The 
murderer  left  the  scene  through  the  front  door.  The  blood 
on  his  hands  stained  its  knob,  left  finger  marks  on  the  sides, 
and  the  outline  of  a  heel  on  the  porch.  And  yet  the 
prisoner,  telling  his  story  to  save  his  life,  confesses  ihaJt 
when  Mrs.  Brown  returned  to  him  he  saw  no  blood  upon  her 
anywhere,  on  face  or  hands  or  dress,  and  no  witness  in 
the  case  was  able  to  find  upon  her  clothing  any  such  marks 
of  g^t,  although  she  wore  for  the  first  time  a  light  calico 
dress  which  she  continued  to  wear  thereafter.  If  she  was 
the  guilty  person,  what  we  know  of  the  death  scene  makes 
it  certain  that  the  blood  of  her  victim  would  have  been 
plainly  visible  upon  her  in  the  daylight  of  her  return.  In 
addition,  he  declares  that  he  saw  her  have  no  weapon,  al- 
though, beyond  question,  the  shots  were  fired  from  his  own 
revolver.  On  the  contrary,  she  testifies  that  he  returned 
with  blood  stains  upon  him ;  that  they  were  on  his  pants 
and  on  his  shoes;  that  he  wore  two  coats  when  he  started 
from  home,  a  black  coat  over  a  red  one ;  that  he  left  the 
black  coat  with  her  at  the  fence,  and  on  his  return  put  on 
the  black  one,  and  buried  the  red  one,  which  he  later  dug 
up  and  burned.  She  adds  that  he  rubbed  out  most  of  the 
stains  on  his  pantaloons  with  a  piece  of  lining  torn  from  the 
coat,  but  one  refractory  spot  he  pounded  out  with  a  stone, 
and  she  sewed  a  patch  over  the  rent.  The  garment  with  the 
patch  on  it  was  produced,  and  all  the  prisoner  could  say 
about  it  was  that  he  could  not  tell  how  the  patch  or  the  hole 
it  covered  came  to  be  there.  Comparing  the  statements  of 
the  two  witnesses,  we  are  obliged  to  say  that  even  if  the 
woman  be  regarded  as  an  accomplice  her  evidence  is  strongly 
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corroborated  in  material  respects  by  that  of  the  prisoner 
himself,  and  strengthened  by  the  falsity  of  his  statements 
when  first  accused.  He  denied  totally  his  presence  at 
Gregory's  or  near  there  on  that  afternoon,  asserting  that 
he  went  to  the  asylum  in  pursuit  of  work,  and  denied  also 
possession  of  the  small  revolver.  The  falsity  of  both  state- 
ments he  admitted  as  a  witness,  assigning  as  an  excuse  a 
desire  to  screen  Mrs.  Brown,  when  the  most  probable  object 
was  to  screen  himself. 

A  distinct  confession  of  his  guilt  made  by  him  to  Brazing- 
ton  was  sworn  to  by  the  latter.  He  cannot  l)e  regarded  as 
an  accomplice  in  the  commission  of  the  crime.  When  it 
was  done  he  was  at  work  with  Gregory  in  the  celery  field, 
and  never  was  gone  for  a  moment.  There  is  no  evidence 
that  he  knew  beforehand  of  the  expedition  to  Gregory's  on 
that  day,  or  in  any  manner  aided  or  abetted  it.  There  is 
proof  that  he  talked  approvingly  of  a  robbery,  and  even 
started  once  with  McGuire  to  effect  it,  but  he  is  in  no  manner 
connected  with  the  actual  offense  committed  except  by  his 
silence  after  he  heard  of  it.  He  says  that  McGuire  con- 
fessed to  him  that  he  committed  the  crime,  and  gave  him  the 
twenty  dollar  gold  piece  and  some  other  money  stolen  from 
Gregory  not  to  tell.  The  prisoner's  counsel  calls  the  story 
improbable,  and  criticises  it  as  telling  of  a  crime  and  then 
buying  the  listener's  silence,  when  it  was  easy  not  to  tell  at 
all.  But  that  is  not  a  just  criticism.  What  had  previously 
passed  between  the  two  with  reference  to  a  robbery  was 
quite  enough  when  it  occurred  to  enable  Brazington  to  be 
sure  that  McGuire  was  the  perpetrator.  The  latter  knew 
that  the  former  would  be  confident  of  it,  and  a  denial  to  him 
useless.  He  took  what  seemed  to  him' the  safer  course  of 
telling  him  the  truth,  and  bribing  him  to  silence.  So  that 
neither  the  want  of  corroboration  of  Mre.  Brown's  evidence 
nor  the  criticism  upon  Brazington's  are  well  founded. 

The  defendant's  counsel  urges  that  the  proof  given  of 
practice  at  shooting  at  a  mark  by  McGuire,  Mrs.  Brown  and 
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Brazington,  or  some  of  them,  was  improperly  admitted.  It 
was  competent  evidence,  although  of  reiy  slight  importance, 
and  can  scarcely  be  said  to  have  influenced  the  verdict. 

The  trial  was  conducted  with  extreme  solicitude  for  the 
rights  of  the  prisoner ;  the  charge  to  the  jury  was  so  iaii 
and  just  that  his  counsel  not  only  took  no  exception  to  it, 
but  expressed  his  entire  satisfaction ;  and  the  verdict  is  well 
supported  by  the  evidence. 

The  judgment  must  be  affirmed. 


All  concur. 


William  I.  Thobk,  Respondent,  v.  Ouveb  T.   Bsabd, 

Appellant. 

Court  qf  Appeals  J  October  18, 1892. 

1.  Attorney.    Compensation.— An  attorney,  while  acting  as  a  guardian 

ad  litem,  cannot  recover  for  services  rendered  by  him  as  counsel  for  a 
party  whose  Interest  is  adverse  to  that  of  the  infants. 

2.  Same. — ^Kor  can  he  recover  where  he  neither  did  the  services  he  was 

employed  to  do,  nor  made  any  special  preparation  for  its  performance. 

Appeal  from  judgment  of  the  supreme  court,  general 
term,  second  department,  affirming  judgment  in  favor  of 
plaintiff,  entered  upon  verdict  of  a  jury,  atcircuit. 

0.  T.  Beard^  in  person,  for  appellant. 

Wood  ^  Morschauser^  for  respondent. 

Finch,  J. — This  action  was  brought  by  an  attorney,  to  re- 
cover for  services  rendered  to  his  client.  They  covered  a 
period  extending  from  September,  1887,  to  March  or  April 
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of  1889.  During  that  time  a  suit  was  brought  for  the  con- 
struction of  the  will  of  William  Beard,  in  which  the  interest 
of  the  defendant  was  quite  seriously  involved,  and  a  proceed- 
ing was  instituted  for  the  settlement  of  the  accounts  of  the 
executors  named  in  that  will.  In  each  of  those  litigations 
the  defendant  was  represented  by  counsel  other  than  Thorn, 
and  the  latter  participated  in  the  character  of  guardian  (id 
litem  for  certain  of  the  infant  children  of  the  defendant, 
whose  interests  under  the  will  were  certainly  adverse  to 
those  of  their  father.  He  was  seeking  to  divert  income  to 
himself  which  otherwise  would  accumulate  for  the  benefit  of 
the  children  as  remaindermen.  During  the  progress  of  these 
litigations  there  was  much  of  consultation  and  conversation 
between  the  two  parties  about  the  will  and  its  construction 
and  the  action  and  accounts  of  the  executors.  Upon  the 
entry  of  final  judgment  in  the  equity  suit,  an  allowance  was 
made  to  Thorn,  as  guardian,  of  five  hundred  dollars.  He 
took  the  money,  but  was  discontented  with  its  amount,  and 
presented  a  bill  for  seven  thousand  dollars  against  the  de- 
fendant, for  five  thousand  dollars  of  which  he  had  presented 
a  sworn  claim  to  the  court  as  due  to  him  in  the  capacity  of 
guai'dian.  The  defendant  refusing  to  pay,  this  action  was 
brought.  The  courts  have  held  that  Thorn's  position  as  guar- 
dian for  the  infants  was  inconsistent  with  any  action  as  coun- 
sel for  the  defendant  in  the  then  existing  litigations,  .and 
refused  to  permit  a  recovery  for  the  services  claimed  to  have 
been  rendered ;  and  that  determination  was  so  clearly  correct 
as  scarcely  to  require  discussion. 

But  beyond  what  was  involved  in  the  equity  suit  and  the 
accounting  before  the  surrogate,  there  seemed  to  have  been 
two  questions  raised  by  the  defendant  which  were  important 
to  him,  and  as  to  which  the  interest  of  his  children  was  iden- 
tical with  his  own.  These  were  whether  the  executors  under 
the  will  were  entitled  to  commissions  not  only  as  such,  but 
also  as  trustees  under  the  trust  provisions  of  that  instrument; 

and  whether  a  bill  of  sale  for  a  dredge  plant  executed  for  a 

41 
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nominal  consideititioh  by  the  testator  to  one  of  his  sons 
could  be  set  aside.  A  successful  result  of  these  inquiries 
would  have  necessarily  added  large  sums  to  the  estate  and 
benefited  alike  the  defendant  and  his  children.  Thotn 
claimed  to  have  rendered  services  in  those  directions  upon 
the  request  of  the  defendant,  and  has  recovered  a  judgment 
therefore  which  is  assailed  on  this  appeal,  but  I  am  unable 
to  see  how  it  can  be  sustained. 

The  two  subjects  came  up  while  the  litigations  over  the 
will  were  in  progress.  Thorn  testifies  that  he  told  defendant 
that  neither  question  was  involved  in  or  could  be  determined 
by  the  suit  for  construction  of  the  will  or  the  accounting  of 
the  personal  estate  which  were  in  progress ;  that  defendant's 
remedy  would  be  by  an  action  thereafter  to  be  commenced 
to  remove  the  executor  who  held  the  bill  of  sale  and  restore 
the  subject  matter  of  it  to  the  estate ;  but  that  he,  Thorn, 
would  not  enter  upon  that  litigation  unless  he  could  entirely 
control  it. 

I  quote  his  testimony :  "  I  said  we  will  go  through  this 
matter,  but  when  we  come  to  the  suit  for  the  accounting 
and  for  the  discharging  of  the  trustees  I  am  going  to  do  the 
business  in  my  own  name  and  in  my  own  way,  or  I  won't  do 
it ;  you  have  put  me  to  a  great  deal  of  trouble  here,  you  are 
tenacious,  I  will  run  your  litigation  or  you  will  run  it ;  well, 
he  says,  I  engage  you  now  to  run  that  litigation,  do  you 
hear  ?  '  Yes,  in  my  name  ? '  '  Yes.'  Well,  J  have  fished 
behind  the  net  long  enough  and  I  cannot  handle  myself,  and 
I  intend  to  be  where  I  can  protect  myself  fully,  and  I  want 
you  to  talk  a  great  deal  less,  if  you  will.  Colonel,  and  let 
me  have  my  own  way  a  good  deal  more  or  less ;  I  want  you 
to  let  me  alone.  Mr.  N.  B.  Haight  was  present  when  that 
conversation  occurred,  and  the  thing  was  discussed  there- 
after, and  it  was  understood  that  just  as  soon  as  we  got  the 
judgment  perfected  and  matters  straight  in  this  construction 
suit,  that  that  matter,  then  fully  discussed,  was  to  be  started 
in  action,  Oliver  T.  Beaixl  against  the  balance. 
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'^  Q.  Were  you  posted  and  prepared  to  commence  that 
action  and  carry  it  through?  A.  I  think  I  was  as  we  under- 
stand— I  knew  all  about  it,  and  I  knew  how  to  commence  it 
except  in  details. 

*^  Q.  After  the  completion  of  that  other  suit,  fixing  as  to 
income,  that  suit  was  not  commenced  ?    A.  We  split." 

He  testified  again  that  when  the  subject  of  the  bill  of  sale 
to  defendant's  brother  came  up  in  a  discussion  over  the  ac- 
counting he  told  the  defendant  ^^  to  let  it  alone  and  it  would 
all  come  up  in  the  big  suit."  It  seems  to  me  to  be  the  just 
result  of  the  testimony  that  while  Thorn  was  acting  as  guaiv 
dian  ctd  litem  for  the  infants  he  was  also  more  or  less  advis- 
ing defendant  in  directions  hostile  to  their  interests ;  that  in 
the  course  of  those  discussions  the  double  commissions  which 
might  or  might  not  be  charged  and  the  bill  of  sale  were  talked 
about ;  that  those  matters  were  incidental  and  came  up  at 
first  before  the  relation  of  attorney  and  client  was  established 
between  Thorn  and  defendant ;  tbat  it  was  not  to  be  estab- 
lished until  after  the  existing  litigations  were  out  of  the  way 
and  Thorn  left  unhampered  by  his  position  as  guardian  ad 
litem  ;  that  he  refused  to  be  employed  in  his  existing  situ- 
ation, and  only  on  condition  that  he  could  act  in  his  own 
name  and  in  his  own  way ;  and  that  the  only  employment 
by  defendant  to  which  he  anywhere  testified  was  a  retainer 
to  bring  an  independent  suit  after  the  close  of  the  existing 
litigations.  Now  that  suit  he  never  brought.  He  did  not 
enter  upon  the  stipulated  employment.  He  never  even  of- 
fered to  biing  it  or  tendered  his  services  for  that  purpose. 

On  the  contrary  he  presented  an  unjust  bill,  and  then  sued 
upon  it,  making  impossible  the  future  relation  contemplated. 
In  other  words,  he  neither  performed  nor  offered  to  perform 
the  contract  of  employment  to  which  he  testified,  but  put 
himself  in  an  attitude  toward  the  defendant  which  would 
have  justified  the  latter  in  refusing  his  services  if  he  had 
tendered  them.  And  beyond  that  I  can  discover  no  evidence 
that  Thorn  did  any  labor  or  performed  any  work  after  the 
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contract  of  employment  and  by  reason  of  that  engagement  in 
the  way  of  preparation  for  the  future  suit  contemplated. 
What  he  says  about  the  double  commissions  is  this :  "  Whether 
they  had  a  right  to  single  or  double  commissions  was  the 
serious  question  that  he  made — I  had  none.  Q.  That  ques- 
tion never  as  matter  of  fact  arose  at  all  ?  A*  Never  as  yet, 
because  he  did  not  bring  that  suit."  And  he  says,  elsewhere, 
that  he  stopped  the  defendant's  discussion  of  the  subject, 
saying  he  knew  all  about  it  and  was  devoting  time  to  it  in 
another  very  important  case.  I  cannot  find  that  he  ever 
advised  the  defendant  one  way  or  the  other  upon  the  ques- 
tion, but  kept  his  knowledge  and  opinion  to  himself,  evi- 
dently intending  to  wait  until  the  question  in  some  way 
arose,  although  apparently  it  did  arise  and  was  decided  in 
the  accounting  before  the  surrogate  and  so  came  within  the 
duties  of  the  guardian.  So  far  as  the  bill  of  sale  is  concerned 
he  seems  to  have  done  nothing  and  had  not  investigated  the 
details.  It  seems  to  me  to  be  beyond  dispute  that  he  neither 
did  the  service  he  was  employed  to  do  or  made  any  special 
preparation  for  its  performance.  The  question  was  fairly 
raised  on  the  trial  by  a  motion  for  a  nonsuit  and  by  an  ex- 
ception to  so  much  of  the  charge  as  related  to  the  bill  of 
sale  of  the  dredge  plant.  We  think  the  nonsuit  should  have 
been  granted. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 
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John   Brooks,  Appellant,  v.   Samxtel  B.  Diok  et   al.^ 

Impleaded,  etc..  Respondent. 

Court  qf  Appeals^  October  26, 18d2. 

Contract.  Fraud, — ^Where  a  committee  of  railroad  mortgage  bondholders, 
appointed  on  foreclosure  sale  of  the  mortgaged  property  for  the  purpose 
of  effecting  a  reorganization,  entered  into  a  contract  within  the  scope 
of  their  authority,  an  action  to  have  such  contract  adjudged  null 
and  void  is  not  sustainable,  in  the  absence  of  facts  which  tend  to  show 
a  fraud  on  the  part  of  the  contractors,  or  a  participation  in  some 
fraud  of  the  committee,  and  it  is  not  enough  to  aver  conduct  on  the 
part  of  the  latter  which  might  amount,  as  between  them  and  the  bond« 
holders,  to  a  violation  of  their  trust  duties. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  judgment  of  special  term  sustain- 
ing a  demurrer  interposed  by  the  defendants  Dick  and  A. 
C.  Huidekoper,  and  dismissing  the  complaint  as  to  those 
defendants. 

W.  M.  Safford^  for  appellants. 

C.  O.  BigffinSy  for  respondents. 

Finch,  J. — The  demurrer  interposed  to  the  complaint 
raises  the  question  whether  any  cause  of  action  was  pleaded 
as  against  the  two  parties  demurring.  It  is  their  contract 
with  the  committee  of  reorganization  which  is  sought  to  be 
annulled,  and  the  inquiry  is  whether  any  conduct  of  their 
own  justifies  the  intervention  of  a  court  of  equity.  They 
are  independent  contractors.  They  stand  in  no  trust  relation 
to  the  bondholdeis,  of  whom  the  plaintiff  is  one,  and  owe 
diem  no  trust  duty.     Their  right  to  contract  in  tlieir  own 
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interest  is  clear,  and  unless  some  fraudulent  representation 
on  their  part,  or  some  fraudulent  concealment  induced  the 
contract,  or  they  took  some  dishonest  advantage  of  the 
parties  with  whom  they  dealt,  there  is  no  ground  for  interfer- 
ing with  their  contract.  The  complaint  alleges  no  facts  of 
that  character.  The  extreme  limit  to  which  it  goes  consists 
in  the  allegation  that  certain  debts  which  they  covenanted 
to  pay  were  debts  owing  to  one  or  more  members  of  the 
bondholders'  committee  with  whom  their  contract  was  made, 
and  that  others  were  either  overestimated  or  had  no  real  and 
honest  existence. 

There  is  no  allegation  that  they  knew  of  any  such  fact 
when  they  made  their  agreement,  or  represented  anything  to 
the  committee  on  the  subject,  or  were  interested  in  any  false 
or  simulated  debts.  The  Peninsular  Car  Co.  judgment  they 
owned,  and  if  they  bought  it  at  less  than  its  face  they  were 
under  no  obligation  to  give  the  consenting  bondholders  the 
profit  on  their  purchase.  The  Reed  judgment  of  975,000  is 
said  to  have  had  ^^  no  existence  in  fact,"  but  was  ^*  used  as  a 
pretext  to  swell  the  indebtedness."  It  seems  to  be  admitted 
that  there  was  such  a  judgment  in  form,  and  yet  in  some 
way  defective  or  fraudulent  and  having  no  honest  foundation. 
It  is  not  pretended  that  the  committee  knew  of  the  defect 
or  even  that  the  contractors  had  any  such  knowledge  or 
represented  or  concealed  anything  about  it,  much  less  that 
they  were  at  all  interested  in  it.  Presumably  the  list  of 
debts  to  be  paid  was  furnished  them  by  the  committee,  who 
included  in  it  whatever  there  was  reasonable  ground  to 
believe  the  company  might  be  liable  to  pay,  and  there  is  no 
allegation  that  either  party  knew  the  Reed  judgment  not  to 
be  such  an  obligation.  One  of  the  debts  included  in  the 
schedule  appeared  to  be  due  to  a  receiver  of  one  of  the  com- 
panies, who  was  also  a  member  of  the  contracting  committee. 
There  is  no  averment  that  it  was  not  an  honest  debt  and 
honestly  due  and  which  would  necessarily  need  to  be  paid 
in  the  process  of  reorganization,  or  was  to  any  extent  unfairly 
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or  unreasonably  estimated ;  but  however  that  may  be,  the 
demurring  oontractois  were  in  no  manner  responsible  for  its 
character  or  required  to  enforce  the  trust  duties  due  from 
the  committee  to  the  bondholders  whom  they  represented. 
It  18  enough  that  they  are  not  shown  to  have  been  interested 
in  or  parties  to  any  such  breach  of  faith.  The  same  thing 
is  true  of  the  debt  to  the  Exchange  Bank  and  F.  W.  Huide- 
koper's  interest  therein. 

The  complaint  shows  what  the  authority  of  the  committee 
was.  It  was  carefully  put  in  writing  and  signed  by  the 
plaintiff  himself.  The  contract  made  with  the  demurrants 
was  clearly  within  the  scope  of  that  authority,  and  until 
some  facts  are  averred  which  tend  to  show  a  fraud  on  the 
part  of  the  contractors,  or  a  participation  in  some  fraud  of 
the  committee,  i^  is  not  enough  to  aver  conduct  on  the  part 
of  the  latter  which  might  amount  as  between  them  and  the 
bondholders  to  a  violation  of  their  trust  duties.  While 
there  are  in  the  complaint  loose  general  charges  of  fraud  and 
conspiracy,  no  facts  are  averred  which  involve  the  agreement 
of  the  contractors  in  legal  invalidity. 

There  is  an  allegation  that  one  of  the  committee  was,  when 
appointed,  the  attorney  of  the  two  contractors.  But  they 
could  not  appoint  him,  and  did  not  appoint  him,  and  it  is 
not  distinctly  averred  that  he  continued  to  be  their  attorney 
when  the  contract  was  made,  or  was  their  attorney  in 
any  matters  whatever  which  fell  within  the  scope  of  the 
contract.  To  extend  the  equitable  rule  invoked  to  such  a 
case  would  carry  it  to  contracts  where  among  the  vendors 
were  personal  friends  or  relatives  of  the  vendees,  and  give  it 
a  range  and  scope  almost  without  a  boundary.  Such  facts 
might  have  some  weight  in  establishing  an  actual  fraud  or 
collusion,  but  are  wholly  insufficient  to  set  in  operation  the 
equitable  doctrine  which  denies  to  the  same  man  the  right 
to  contract  on  both  sides  of  the  agreement  when  his  right  is 
challenged  by  those  to  whom  he  owes  trust  duties. 

I  have  said  briefly  that  the  contract  made  was  within  the 
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authority  conferred  by  the  bondholders  upon  their  committee. 
I  base  that  conclusion  upon  the  whole  scope  of  the  power 
conferred,  which  looked  not  only  to  a  reorganization,  but  to 
a  consolidation  with  some  other  company,  and  contemplated 
a  use  of  the  common  fund  for  whatever  was  necessary  or  in- 
cidental to  the  purpose  authorized ;  but  especially  upon  the 
tenth  and  fifteenth  clauses  of  the  agreement  marked  A., 
which  authorize  a  further  consolidation,  the  payment  of  debts, 
and  expenses,  and  removal  of  liens,  and  a  sale  of  a  part  or 
the  whole  of  the  common  fund  or  estate.  The  case,  there- 
fore, shows  authority  to  make  the  contract,  a  free  action  of 
independent  contractors,  and  no  fact  warranting  sui  inference 
of  collusion  or  fraud. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


People    exrel.  Henry   Day,  as  Trustee,  etc..  Respond- 
ent, V.  Edwabd  p.  Babkeb  et  aLy  as  Commissioners  of 
Taxes,  etc..  Appellants. 

Court  cf  Appeals^  October  25, 1802. 

L  Taxes,  Personal  property  out  qf  state,'-WheTe  secariliea  belonging  to 
a  trust  fund  are  in  tlie  possession  of  three  trustees  jointly  In  another 
state,  two  of  whom  are  residents  of  that  state  and  the  other  of  this  state, 
such  securities  are  not  taxable  in  this  state  under  cliap.  892  of  1883. 

2.  Same. — The  question  is  not  aifected  by  the  fact  that  such  securities  are 
bonds  secured  by  mortgages  upon  lands  in  this  state. 

Appeal  from  order  of  the  supreme  court,  general  term,  first 
department,  affirming  order  vacating  or  reducing  assessments 
of  personal  property. 
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George  S.  Coleman^  for  appellants. 
Daniel  Lord^  Jt,^  for  respondent. 

Per  Ctjriam. — ^We  are  unable  to  perceive  any  material 
distinction  between  this  case  and  that  of  People  ex  rel. 
DaiTow  V.  Coleman,  119  N.  Y.  137.  Here,  as  there,  the 
securities  constituting  the  trust  fund  were  with  a  safe 
deposit  company  in  New  Jersey.  The  beneficiaries  were 
non-residents.  The  relator  and  one  of  his  co-trustees  are 
residents  of  New  Jersey;  the  other  trustee  residing  in 
Westchester  couAty,  in  this  state.  The  counsel  for  the  ap- 
pellants contends  that  while,  in  the  other  case,  the  non-res- 
ident trustee  had  the  possession  of  the  securities  in  the  city 
where  he  resided,  in  the  present  case  neither  the  relator  nor 
the  other  non-resident  trustee  had  the  custody,  or  physical 
control  of  the  securities,  and  they  did  not  reside  in  the  partic- 
ular city  where  the  securities  were  deposited.  The  fact  is 
that  access  to  these  trust  securities  was  permitted  to  any 
two  of  the  trustees,  or  to  one  of  them  when  in  company  with 
their  secretary.  But  the  difference  is  unimportant.  The 
possession  of  the  securities  was  in  the  three  trustees  jointly 
and  not  in  the  relator  alone.  Nor  can  the  description  of  the 
securities  affect  the  question,  for  although  some  may  have 
been  in  bonds  secured  by  mortgages  upon  New  York  real 
estate,  they  were  debts  which  were  due  to  the  three  trustees 
jointly.  Assuming  the  relator  may  have  been  residing  in 
New  York  city  on  the  second  Monday  of  January,  1891,  the 
securities  were  not  within  this  state  at  the  time ;  and  the 
act  of  1883,  chapter  392,  would  not  apply,  because  they  were 
debts  or  obligations  which  were  not  due  solely  to  the  relator, 
if  he  could  be  deemed  an  "  owner  "  within  the  terminology 
of  the  act,  but  to  him  jointly  with  others.  Our  decision  in 
the  Darrow  case  must  be  regarded  as  controlling  the  disposi- 
tion of  the  present  case. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  Maynabd,  J.,  not  voting. 
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AucE  Crocker  et  al.^  Respondents,  v.  Eryin  G.  GoLLNsa 

et  aL^  Impleaded,  etc.,  Appellants. 

Court  df  Appeals^  October  2^^  1S92. 

Appeal.  IHacretionary, — The  court  has  power  on  motion  to  reliere  a 
purchaser  on  a  sale  under  judgment  in  a  foreclosure  action.  Where 
facts  are  shown  sufficient  to  invoke  the  exercise  of  its  discretion,  the 
court  of  appeals  cannot  review  its  determination. 

Appeal  from  order  of  the  supreme  court,  general  term, 
second  department,  affirming  an  order  denying  a  motion  to 
compel  a  purchaser  at  a  foreclosui*e  sale  of  real  property  to 
complete  his  purchase. 

Alfred  R.  Page^  for  appellants. 

Wm.  (7.  Beecher  and  Brewster  Ktssam^  for  respondents. 

Gray,  J. — ^Appeal  from  an  order  of  the  general  term, 
which  affirmed  an  order  denying  a  motion  to  compel  the  pur- 
chaser at  the  sale  in  foreclosure  to  complete  his  purchase,  and 
relieving  him  from  his  bid.  The  motion  was  made  by  the 
defendants,  who  were  the  mortgagors.  Assuming  that  they 
had  an  interest  in  the  sale  which  would  give  them  a  stand- 
ing in  court  to  insist  upon  such  a  motion,  a  fact  about  which 
some  doubt  fairly  exists  in  view  of  a  general  release  executed 
by  them  after  the  mortgage  sale  to  the  purchaser,  this  court 
will  not  review  the  order  they  complain  of. 

In  the  affidavits  submitted  in  opposition  to  their  motion 
there  appear  facts  which,  while  not  perhaps  exhibiting  an  im- 
perfect title,  still  were  sufficient  in  their  nature,  and  as,  in 
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part,  occurrmg  after  the  judgment  of  sale  in  foreclosure,  to 
move  the  court  to  relieve  the  purchaser  from  his  agreement 
to  take  tho  property  bid  off. 

The  court  had  tlxe  undoubted  power  to  control  the  pro- 
ceedings in  the  foreclosure  action  and  with  all  the  facts  be- 
fore it  upon  which  its  action  was  invoked  in  behalf  of  each 
party,  the  motion  of  the  defendants  was  denied  and  the  pur- 
chaser was  relieved  from  going  on  with  his  agreement  It 
was  a  matter  resting  in  its  discretion  and  we  will  not  review 
its  action  here. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 


In  the  Application  to  Compel  the  Final  Settlement  of  Jambs 

Nbale  Plumb,  as  Guardian,  etc. 

Court  cf  AppealSy  Octo6er  28,  1892. 

Dep<MtUon.  SuTTogiMB  court.— *A  smrogate  has  pover  in  his  discretion, 
under  section  2588  of  Code  of  CiYil  Procedure,  to  grant  an  order  direct- 
ing the  issuing  of  a  commission  to  examine  before  trial  a  party  to  a 
proceeding  pending  before  It. 

Appeal  from  a  judgment  of  the  supreme  court,  general 
term,  first  department,  affirming  an  order  of  the  surrogate 
in  the  above  entitled  proceeding  to  take  the  testimony  of 
witnesses  in  England. 

Menry  ThompBouj  for  appellant. 

David  McOlurey  for  respondent. 

Pbb  Curiam. — We  think  there  was  no  abuse  of  discretion 
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in  granting  the  order  appealed  from,  such  as  would  enable 
this  court  to  review  the  decisions  of  the  surrogate  and  of 
the  general  term  of  the  supreme  court  on  that  ground.  A 
question  is  made  that  in  such  a  proceeding  as  this  the 
surrogate  had  no  power  to  grant  the  order  for  a  commis- 
sion. 

For  the  reasons  stated  in  the  opinion  of  Judge  O'Brien  at 
the  general  term  in  this  proceeding,  we  think,  the  surrogate, 
under  §  2538  of  the  Code  of  Civil  Procedure,  had  such 
power.  The  power  existing,  and  there  being  no  abuse  of 
discretion,  no  appeal  lies  to  this  court  from  the  order  for 
such  commission,  and  the  appeal  must,  therefore,  be  dis- 
missed, with  costs. 

All  concur. 


The  People  of  the  State  op  New  York,  Respondent,  v^ 

Frank  MgCormaok,  Appellant. 

Court  qf  Appeals^  October  28,  1892. 

WUneas.  Party.^^A  defendant  in  a  criminal  action,  who  offers  himself  as 
a  witness,  is  subject  to  the  same  rules  of  examination  as  apply  to  other 
witnesses. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  judgment  of  conviction  of  man- 
slaughter in  the  first  degree,  entered  in  the  court  of  general 
sessions. 

Seaman  MxIUt^  for  appellant. 
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Opinion  of  the  Court,  by  XUbl,  Ch.  J. 

Henry  B.  B.  Stapler^  assistant  district  attorney,  for 
respondents. 

Eabl,  Ch.  J. — ^The  defendant  was  indicted  in  the  general 
sessions  of  the  city  and  county  of  New  York  for  murder  in 
the  first  degree,  and  was  upon  his  trial  conyicted  of  man- 
slaughter in  the  first  degree.  After  the  verdict  and  before 
judgment  thereon  he  moved  for  a  new  trial,  which  was  denied. 
After  the  entry  of  the  judgment  he  appealed  therefrom  to  the 
general  term  of  the  supreme  court,  where  his  conviction  was 
affirmed,  and  then  he  appealed  to  this  court.  The  appeal 
brings  before  us  only  questions  of  law  raised  by  exceptions 
taken  upon  the  trial  to  the  rulings  of  the  trial  judge.  Code 
Crim.  Pro.  §  519. 

Our  attention  is  called  to  but  one  exception,  and  that  was 
taken  to  the  ruling  of  the  trial  judge  overruling  defendant's 
objection  to  the  following  question :  ^^  Is  it  not  a  fact  that  in 
the  month  of  September,  1890,  two  months  or  about  prior  to 
Gillespie's  death,  in  a  saloon  known  as  the  Manhattan,  in 
Chatham  Square,  that  you  drew  a  pistol  on  two  disreputable 
women  and  threatened  to  shoot  them,  and  didn't  Rowe,  the 
bartender,  draw  a  revolver,  and  pointing  it  at  you,  did  he 
not  say,  drop  tliat  pistol  or  I  will  blow  your  damned  brains 
out?  "  The  defendant  had  been  examined  as  a  witness  on 
his  own  behalf,  and  this  question  was  put  to  him  by  the  pros- 
ecution on  his  cross-examination.  The  defendant  having 
made  himself  a  witness  was  subject  to  the  same  rules  of  ex- 
amination as  any  other  witness  and  the  question  was  com- 
petent to  affect  his  credibility.  Peoplo  v.  Casey,  72  N.  Y. 
898 ;  People  v.  Irving,  95  Id.  541. 

The  judgment  should  be  affirmed. 

All  concur. 
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ABSENCE  OF  GUARDS. 
See  Hasteb  akd  Sebyaht,  d. 

ACCroENT. 
8ee  Negligbncb,  22. 

ACCOMPLICE. 

See  HomcmB,  3. 
ACCORD  AND  SATISFACTION. 

1.  Less  sum, — The  payment  of  a  sum 
lest  than  the  amonnt  of  a  liqni- 
dated  claim,  if  there  is  some  addi- 
tional benefit,  or  legal  possibility 
of  benefit  to  the  creditor,  is  a  suffi- 
cient consideration  to  support  an 
agreement  to  accept  the  less  sum 

-    in  full  payment.    Jaffray  v.  Davis. 

316 

2.  Security. — In  such  case,  if  the 
debtor  gives  .his  note  for  a  portion 
of  the  sum  secured  by  a  chattel 
mortgage  upon  property  owned  by 
him,  under  an  agreement  that  it 
shall  be  accepted  in  full  discharge 
and  satisfaction  of  the  debt,  such 
original  indebtedness  will  be  dis- 
charged. Id. 

ACCOUNT  BOOKS. 
.   See  Evidence,  22. 

ACCOUNTING. 

1«  Joint  enterprise. — ^Where,  in  an 
action  for  an  accounting  between 
parties  engaged  in  a  jouit  enter- 


prise, the  defendants  claimed  on 
the  trial  an  amount  to  be  due  to 
them  on  an  individual  account  be- 
tween them  and  the  plaintiff,  not 
connected  with  the  joint  enterprise, 
but  the  matter  was  not  plcuuled  as 
a  coimterclaim,  nor  any  mention 
thereof  was  made  in  the  answer, 
though  some  evidence  was  given 
thereon  incidentally,  but  not  with  a 
view  of  asserting  it  by  way  of  de- 
fense, the  refusal  of  the  referee  to 
make  any  findings  in  regard  there- 
to was  held  not  to  be  enor.  Tur- 
ner 0.  Weston.  295 

2.  The  rights  and  obligations  of  the  , 
parties  to  a  joint  enterprise  are  to 
oe  determineid  and  adjusted  upon, 
the  rules  and  principles  applicable 
to  partnership  transactions.        Id. 


ACCOUNT  STATED. 

1.  Statement — ^Where  plaintiff  ren- 
ders to  defendant  a  statement  of 
dealings  between  them,  with  a  re- 
quest to  examine  it  and  advise  him 
on  the  subject,  and  defendant 
makes  no  objection  to  the  account, 
it  thereby  becomes  stated  by  and 
between  the  parties.  Jugla  o. 
Trouttet.  383 

2.  Effect. — The  effect  of  an  account 
stated  is  not  impaired  by  the  fact 
that  the  sum  found  due  to  the  party 
presenting  the  account  is  not  pres- 
ently payable,  but  is  due  in  install- 
ments, where  the  account  includes 
the  current  dealings  between  the 
parties  which  are  to  go  into  the 
same  account  for  the  purpose  of 
ascertaining  the  amount  remain- 
ing unpaid.  Id. 
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8.  In  sodi  case,  it  may  be  defeated 
by  the  non-performance  of  some- 
thing essential,  on  the  part  of 
plaintiff,  to  perfect  his  nght  to 
payment.  Id. 

ACQUITTAL. 
See  EviDENCB,  29. 

ADMISSION. 
See  Eyedencb,  15,  21. 

APPEAL. 

1.  Charge, — A  charge,  which  la3rs 
down  no  erroneous  rule  of  law, 
though  it  contains  statements 
which  may  have  influenced  the 
jury,  is  not  reviewable  in  the  court 
of  appeals.  In  such  case,  it  seems 
the  court  below  may,  in  its  dis- 
cretion, set  aside  the  verdict.  Con- 
ners  v.  Walsh.  24 

» 

2.  Finding, — ^The  decision  of  the  sur- 
•     rogate  upon  conflicting  evidence, 

amrmed  by  the  general  term,  con- 
cludes the  court  of  appeals.  Matter 
of  Watson.  30 

8.  Verdict  directed  by  court, — ^To 
enable  a  partv  to  review  in  the 
court  of  appeals  a  judgment  upon 
a  verdict  directed  by  the  court, 
subject  to  the  opinion  of  the  gen- 
eral term,  a  special  case  for  the 
former  court  must  be  made  and 
settled  under  the  direction  of  the 
general  term,  which  shall  contain 
a  concise  statement  of  the  facts 
and  questions  of  law  arising  there- 
on.   People  V,  Featherly.  83 

4.  What  reviewed, — On  appeal  to  the 
court  of  appeals  from  a  judgment 
alone,  only  errors  of  law  which 
have  oeen  raised  by  some  exception 
can  be  reviewed.  Id. 

5.  Exception, — ^Where,  upon  the  trial 
of  an  indictment  for  murder,  a 
proposed  juror  was  rejected  on  the 
ground  that  he  had  a  fixed,  long- 1 


standing  and  Inflaential  opinion  aa 
to  the  guilt  or  innocence  of  the 
prisoner,  an  objection  that  he  was 
rejected  without  opportunity  for 
cross-exandnation  by  his  attorney, 
where  it  does  not  appear  that  this 
right  was  asserted  or  denied,  or  in 
any  manner  sought  to  be  exercise  J 
upon  the  trial,  is  untenable.  People 
V,  Wood.  40 

6.  (Section, — An  objection,  which 
coidd  have  been  obviated  at  the 
trial,  cannot  be  raised  in  ths  first 
instance  on  appeal.  Id. 

7.  Surrogate, — Where,  upon  the  pro- 
bate of  a  will,  there  Is  but  one  fair 
and  legitimate  inference  to  be 
drawn  nt)m  the  evidence,  and  that 
in  favor  of  the  proof  of  due  execu- 
tion, the  decree  of  the  surrogate, 
refusing  admission  to  probate,  is 
properly  reversed  by  the  general 
term.    Matter  of  Wilcox.  49 

8.  Where  another  issue  was  properly 
made  before  the  surroeate,  upon 
which,  in  view  of  the  decision  in 
their  favor,  the  contestants  were 
not  called  upon  to  give  evidence, 
the  general  term,  upon  such  re- 
versal, should  remit  the  proceed- 
ings to  thesurroeate  fortiie  trial 
of  such  issue,  and  not  direct  that, 
the  will  be  admitted  to  probate, 
though  the  reversal  was  not  depend- 
ent upon  conflicting  evidence.     Id. 

9.  Notwithstanding  the  statement  in 
the  judgment  of  reversal  that  the 
decree  of  the  surrogate  was  reversed 
upon  questions  of  fact,  the  court 
of  appeals,  where  it  appears  that 
all  the  evidence  is  returned,  can 
examine  the  case  and  see  if  there 
was  any  real  conflict  of  evidence. 

Id. 

10.  Reversal. — ^Where  an  abutting 
owner  has  recovered  in  one  acUon 
the  damages  for  which  two  actions 
might  properly  have  been  brought, 
justice  should  not  be  delayed  by  a 
reversal,  in  the  absence  of  any  ex- 
ception clearly  presenting  a  protest. 
Mitchell  V.  Met.  El  R*y  Co.         82 
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tL  OVee«<m«— Where  an  objection 
to  a  question  is  based  upon  ^e  as- 
smni^on  that  the  witness  may  pos- 
siMy  include  in  his  answer  some 
imil^per  matter,  the  court  may 
properly  admit  the  answer,  and 
await  a  subsequent  motion  to  strike 
out,  in  case  it  appears  from  the 
answer,  or  the  cross-examlpation, 
of  the  witness  that  the  assumption 
in  the  objection  was  actually  the 
lact.  Id. 

12.  Sxe^tiona  first  heard  at  gen" 
eral  term. — ^Where  a  single  ques- 
tion of  fact  is  submitted  to  the  jury 
without  a  suggestion  that  there  are 
any  others  which  can  be  affected 
by  the  verdict,  the  judgment  is 
suspended,  the  exceptions  ordered 
to  be  heard,  and  were  heard,  in  the 
first  instance  at  the  general  term, 
and  the  judgment  directed  to  be 
entered,  and  was  entered  on  the 
verdict,  without  any  new  proceed- 
ing necessary  to  the  entry,  an  ap- 
peal from  such  judgment  to  the 
same  eeneral  term  is  not  permissi- 
ble.   Martin  v.  Piatt.  02 

1&  Such  judgment  is  not  an  ordi- 
nary judgment,  but  a  judgment  of 
the  gen^Ed  term.  Id. 

14  Sections  1336  and  1360  do  not 
warrant  an  appeal  to  the  general 
term  in  such  case.  Id. 

16.  Where,  in  such  case,  final  judg- 
ment cannot  be  entered  until  some 
preliminary  step  or  proceeding  has 
been  taken  subsequent  to  the  de- 
cision of  the  general  term,  such 
subsequent  step  or  proceeding  only 
can  be  reviewed  by  the  general 
term.  Id. 

16.  Chap.  403  of  1887.— The  court 
of  appeals  will  not  interfere  with 
the  verdict  of  a  jury  where  it  is  sup- 
ported by  sufficient  evidence,  un- 
less it  reaches  the  conclusion  on 
the  whole  case  that  injustice  has 
been  done,  or  that  there  is  a  strong 

Srobability  that  injustice  has  been 
one  in  the  disposition  made  of 
the  case  by  the  jury.  People  v. 
Tice.  99 

42 


17.  Z>^eiis0.— Where  a  defeadaol  is 
permitted  to  insist  upon  a  defense 
which  the  evidence  discloses,  it  is 
unjust,  upon  appeal,  to  deprive  him 
of  such  defense,  by  receding  from 
the  construction  of  the  pleadlags 
adopted  and  accepted  upon  the  trial 
and  giving  them  a  contrary  con- 
struction. Hlller  V.  U.  S.  A  S. 
Co.  107 

18.  Charge. — ^It  is  the  duty  of  the 
trial  judge,  in  a  criminal  case,  to 
present  the  evidence  to  the  jury  in 
such  light  and  with  such  comments 
as  will  enable  them  to  see  its  rel- 
evancy and  pertinency  to  the  par- 
ticular issue  upon  which  it  was  ad- 
mitted and  be  better  qualified  to 
appreciate  its  character  and  we^ht 
and  determine  its  credibility.  Peo- 
ple V,  Fanning.  130 

10.  But  it  should  be  done  in  a  fair 
and  impartial  manner,  with  due 
regard  to  the  rights  of  the  defend- 
ant,  and  a  serious  and  anxious  de- 
sire for  their  preservation.         Id. 

20.  JSzc^tions, — An  exception,  on  a 
criminal  trial,  which  does  not  af- 
fect the  substantial  rights  of  the 
defendant,  furnishes  no  ground  for 
anew  trial.  Id. 

21.  New  triaL—The  jmrisdiction, 
conferred  on  the  court  of  appeals, 
to  entertain  appeals  from  orders 
granting  or  refusing  new  trials,  is 
inapplicable  to  jury  cases,  where 
the  order  was  made  upon  the  facts. 
Baldwin's  Bank  v.  Butler.         160 

22.  Inference.^The  court  of  appeals 
will  not  attempt  to  infer  or  spell 
out  some  error  from  rulings  or  pro- 
ceedings at  the  trial  that  are  of 
equivoNsal  meaning  or  doubtful 
import,  nor  give  to  a  ruling  or 
decision  made  during  the  course  of 
the  trial,  a  construction  different 
from  what  was  intended  by  the 
trial  court  and  understood  by  coun- 
sel on  both  sides.    Dexter  9.  Ivins. 

168 

23.  When  the  issue,  made  by  the 
original  pleadings,  is  the  only  one 
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tried,  rabmitted  to  the  Jnry  and 
npon  which  the  judgment  is  recov- 
ered, the  ruling  of  the  court  con- 
forming the  complaint  to  the  proof, 
is  a  perfectly  harmless  proceeding, 
and  not  prejudicial  to  the  defend- 
ants. Id. 

24.  Discretion. — The  postponement 
of  a  trial  of  an  issue  between  the 
plaintiff  and  a  defendant  until 
other  defendants  have  been  served 
and  their  time  to  plead  has  expired, 
is  a  matter  resting  entirely  in  the 
discretion  of  the  trial  court,  and  a 
refusal  is  not  reviewable  error  in 
the  court  of  appeals.  Paine  v.  Al- 
drich.  178 

85.  First  instance. — A  claim,  not 
made  or  referred  to  on  the  trial, 
cannot  be  made  the  basis  of  relief 
in  the  court  of  appeals.  Quinby 
V,  Carhart.  219 

26.  Court  of  appeals. — ^Where  the 
pleadings,  proceedings  and  evi- 
dence disclose  that  the  amount  in 
controversy  is  less  than  $500,  the 
case  is  not  appealable  to  the  coiut 
of  appeals.  A.  Hall  T.  C.  Co.  v. 
Doyle.  243 

27.  An  action,  though  in  form  to 
foreclose  a  mechanic's  Hen,  where 
the  lien  has  been  discharged  by  a 
bond,  furnished  pursuant  to  the 
provisions  of  section  24,  chap.  842 
of  1885,  is  not  one  which  is  appeal- 
able to  the  court  of  appeals  as 
affecting  the  title  to  real  property 
or  an  interest  therein.  Id. 

28.  i^lrst  instance. — An  objection, 
not  taken  on  the  trial  but  which, 
if  taken,  could  have  been  obviated, 
cannot  be  raised  for  the  first  time 
on  appeal.    Oberlies  v.  Bullinger, 

250 

29.  Charge. — ^A  charge,  in  substance, 
that  if,  upon  the  whole  evidence, 
that  of  good  character  among  the 
rest,  the  jury  regard  the  crime  con- 
clusively proven  to  their  satisfac- 
tion beyond  a  reasonable  doubt, 
then  the  good  character  furnishes 
no  defense,  and  can  be  of  no  avail 


to  defendant,  was  held  not  lo^  be 
error.    People  t>.  Sweeney.        854 

30.  The  charge  in  tills  case  was  con- 
strued to  be  such  in  substance. 

Id. 

81.  Case. — ^Exceptions  taken  to  the 
refusal  of  the  court  to  find  in  ac- 
cordance with  a  request,  are  prop- 
erly inserted  in  the  case  on  appeu. 
Toung  V.  Young.  264 

32.  Question  qf  law. — ^An  exception 
is  essential  to  enable  an  appellant 
to  raise,  in  the  court  of  appeals, 
the  question  that  any  finding  of 
fact  Is  unsupported  by  the  evidence. 
Turner  o.  Weston.  295 

33.  The  exceptions  in  form  should 
be  directed  at  some  distinct  and 
separate  proposition  found  by  the 
referee  or  court,  or  at  some  part  of 
it,  in  such  a  way  as  to  enable  the 
appellate  court  to  imderstand 
clearly  what  particular  fact  found 
is  challenged.  Id. 

34.  Reargument. — ^Where  a  eeneral 
term  order  of  reversal  did  not 
state  that  it  was  made  upon 
the  facts,  and  upon  appeal  to  the 
court  of  appeals,  the  counsel  for 
the  respondents,  after  he  was  ad- 
vised that  it  would  be  presumed 
that  the  reversal  was  on  the  law 
only,  proceeded  to  a]:*gument  with- 
out making  application  to  postpone 
the  case  to  enable  him  to  procure 
an  amendment  of  the  order,  bat 
after  the  appeal  was  decided  against 
him  made  application  to  the  gen- 
eral term  and  obtained  an  amend- 
ment by  inserting  such  a  statement, 
it  was  held  that  a  reargument 
would  not  be  granted  upon  the 
amended  order,  and  that  the  re- 
spondent was  concluded  by  his  elec- 
tion to  have  the  case  decided  on 
the  question  of  law.  Cudahy  i>. 
Rhinehart.  SOB 

35.  Former  decision. — Where,  not- 
withstanding the  former  decision 
of  the  court  of  appeals,  the  referee, 
upon  evidence,  which  does  not  alter 
the  defendant's  case  in  any  aspect 
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to  his  adTantage,  dismisses  the  i 
compHUnt,  when  he  ought  to  ^rant 
judgment  in  his  favor,  the  judg- 
ment will  be  again  reversed,  and  a 
new  trial  ordered.  Moore  v.  Sim- 
mons. 313 

80.  Criminal  law. — The  court  of 
appeals  is  not  authorized  by  the 

grovisions  of  chap.  483  of  1^  to 
iterfere  with  the  finding  of  the 
Jury  when  supported  by  sufficient 
evidence,  unless  it  appears  from 
the  whole  record  that  injustice  has 
been  done.    People  v.  Trezza.    356 

87.  Waiver. — ^A  stipulation,  made  by 
the  appellant  for  the  purpose  of  re- 
moving an  obstacle  in  the  way  of 
the  respondent's  proceeding  with 
the  motion,  is  not  a  waiver  of  an 
appeal  from  the  order  made  there- 
on. Matter  of  N.  Y.,  lu&W.IL 
R.  Co.  3T7 

86.  The  right  to  appeal  from  an  order 
appointing  commissioners  of  ap- 
praisal is  not  waived  by  appearing, 
pending  the  appeal,  before  the 
commissioners  and  cross^xamin- 
ing  witnesses.  Id. 

89.  Evidence, — ^VHiere  it  affirmatively 
appears  from  the  opinion  that  in- 
competent evidence  was  relied  on 
in  deciding  a  material  issue,  its 
admission  cannot  be  held  to  be  a 
harmless  eiror.  Newhall  v.  Apple- 
ton.  411 

40.  IHaeretUm.'^The  court  of  ap- 
peals has  no  Jurisdiction  to  review 
the  discretion  of  the  court  below 
in  denying  a  motion  for  a  writ  of 

Seremptory  mandamus,  where  such 
enial  rests  in  the  exerelse  of  its 
sound  discretion.  People  ex  reU 
N.  T.  U.  R'y  Co.  t>.  Newton.     414 

41.  Reargument.^'A  motion  for  a  re- 
argument  must  be  founded  on 
papers,  showins  that  some  ques- 
tion, decisive  of  the  case  and  duly 
submitted  by  counsel,  has  been 
overlooked  by  the  court,  or  that 
the  decision  is  in  conffict  with  the 
statute,  or  a  controlling  decision, 
to  which  the  attention  of  the  court 


was  not  drawn  through  the  ne|riect 
or  inadvertence  of  counsel.  Foa- 
dick  V.  Town  of  Hempstead.      418 

42.  IHseretion. — ^The  court  of  ap- 
peals has  no  jurisdiction  to  review 
the  discretion  of  the  court  below  in 
granting  an  extra  allowance  where 
no  rule  of  law  is  vacated,  or  in  re- 
fusing an  extra  allowance,  unless 
such  refusal  has  been  based  ijppn  a 
want  of  authority.  Shielsv.  Wort- 
mann.  424 

43.  Prewmpticn. — ^As  r^^ularity  is 
presumed,  the  one,  who  claims  that 
an  error  was  committed,  must  cause 
it  clearly  to  appear;  otherwise  ef- 
fect will  be  given  to  the  presump- 
tion by  affirming  the  Judgment. 
Wells  o.  Garbutt.  428 

44.  Charge. — An  exception  to  a  re* 
fusal  to  charge  that  the  findings 
and  decisions  of  the  court,  con« 
tained  in  the  Judgment-roll  put  in 
evidence,  are  conclusive  upon  a 
certain  point,  presents  no  question 
for  review  where  the  Judgment-roll 
is  not  embraced  in  the  record. 
Moore  0.  N.  Y.  £.  R.  R.  Co.      488 

45.  Questions  <tf  /act.— Where  the 
general  term  reverses  a  Judgment 
entered  upon  the  report  of  a  ref- 
eree, upon  the  facts  as  well  as  upon 
the  law.  and  grants  a  new  trial,  the 
court  of  appeals  must  review  such 
determination  upon  the  questions 
of  fact  as  well  as  the  questions  of 
law.  Devlin  9.  Greenwich  S.  Bank. 

001 

46b  To  Justify  the  reversal  of  the  find- 
ings of  a  referee,  it  must  appear 
that  such  findings  are  against  the 
weight  of  proof,  or  that  Uie  proofs 
so  clearly  preponderate  in  favor  of 
the  contnury  result,  that  it  can, 
with  a  reasonable  degree  of  cer- 
tainty, be  said  that  the  referee  ecied 
in  his  conclusions.  Id. 

47.  Court  qf  appeals. — ^Where,  in  an 
action  to  rescind  a  contract  for  the 
purchase  of  real  estate  and  to  re- 
cover $200  purchase  money  paid 
and  $208.61  expenses  of  search  and 


660 


INDEX. 


diabnnements,  the  cootplftliit  also 
alleged  that  plaintiff  was,  by  the 
term»  of  the  contract,  to  receive 
the  rent  of  the  premises  from  June 
1st  to  15th,  and  without  alleging 
the  amount  thereof  asked  to  recover 
the  same,  a  judgment  in  favor  of 
the  defendant  is  not  reviewable  in 
the  court  of  appeals,  as  the  amount 
involved  is  less  than  $500  and  the 
action  does  not  affect  the  title  to 
real  property,  or  an  interest  there- 
in.   Miele  V,  Deperino.  611 

48.  A  party  desiring  to  claim  that 
facts  offered  to  be  proved  are  not 
warranted  by  the  pleadings  and 
the  issues  made  by  them,  must  in 
some  way  at  the  trial  object  to  the 
proof  as  incompetent  under  the 
pleadings,  or  ebe  he  will  be  deemed 
to  have  waived  his  objection  and  to 
have  consented  that  it  should  have 
its  legal  force  and  effect.  Neibuhr 
V.  Schreyer.  612 

46.  Presumption, — ^Where  the  record 
on  appeal,  in  an  action  tried  by  a 
referee,  contains  none  of  the  evi- 
dence, but  simply  the  flndiiu^  of 
the  referee,  it  is  to  be  assumed  that 
all  the  evidence,  upon  which  the 
findings  are  based,  was  received 
without  objection.  In  such  case, 
the  question  as  to  the  competency 
of  the  evidence  under  the  pleadings 
is  waived,  and  cannot  be  considered 
in  the  court  of  appeals.  Id. 

50.  Pr^erence, — ^The  provision  of 
section  791  of  the  Code  of  Civil 
Procedure  does  not  apply  to  the 
court  of  appeals.  Nichols  v.  Scran- 
ton  S.  Co.  689 

61.  To  obtain  a  preference  upon  t^e 
calendar  of  this  court,  in  a  case  not 
designated  by  the  Code  or  in  its 
rules,  the  application  must  be  ad- 
dressed to  its  discretion  upon  a 
showing  of  such  facts  as  may  be 
deemed  to  render  a  preference 
proper  to  be  awarded  in  the  inter- 
est of  justice.  Id. 

62.  The  fact  that  certain  certificates 
of  stock,  belonging  to  the  appel- 
lant, had  been  levied  upon  by  vir- 


tue of,  and  were  hM  wadm^  an 
attachment  issued  in  the  aotkm,  is 
insulBcient  to  justify  the  granting 
of  such  motion.  Id. 

63.  Stipulation. — ^Where.  in  pursu- 
ance of  a  stipulation  wnich  recited 
that  an  undertaking  given  on  an 
appeal  to  the  court  of  appeals  bad 
been  canceled,  an  order  was  en- 
tered which  gave  plaintiff  leave  to 
file  another  undertaking,  to  perfect 
the  appeal,  within  Ave  days,  and 
provided  that  the  new  undertaking 
should  have,  when  filed,  the  same 
force  and  effect  as  though  it  had 
been  filed  and  served  when  Um 
first  undertaking  was  given,  and 
that,  if  not  filed  as  specified,  the 
appeal  should  be  dismissed,  the 
case  was  placed,  by  the  stipulation 
and  order  on  the  same  footing  as 
though  no  undertaking  had  l^n 
given,  and  the  appellant  had  the 
right,  within  the  statutorv  time  for 
appealing,  to  tidce  and  perfect 
another  appeal.    Cullif  ord  o.  Gadd. 

622 

64.  Board  of  claims. — ^To  sustain  an 
appeal  to  the  court  of  appeals 
from  an  award  of  the  board  of 
claims,  where  a  claim  has  been 
wholly  rejected  by  said  board,  the 
right  to  recover  some  sum  must 
conclusively  appear  in  order  to 
raise  a  question  of  law,  or  there 
must  have  been  some  material  and 
erroneous  ruling  adverse  to  the 
claimant,  which  prejudiced  him  in 
the  prosecution  of  his  case.  SpeDr- 
cer  0.  State  of  New  York.  629 

65.  Discretionary. — The  court  has 
power  on  motion  to  relieve  a  pur- 
chaser on  a  sale  under  judgment 
in  a  foreclosure  action.  Where 
facts  are  shown  sufficient  to  in- 
voke the  exercise  of  its  discretion, 
the  court  of  appeals  cannot  review 
its  determination.  Crocker  v.  Goll- 
ner.  650 

See  Costs,  2,  8. 


AQUEDUCT. 
See  JSMmrnm  DeicAnr,  2, 6. 
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ABSON. 

See  EviDENCB,  18, 10. 

ASSETS. 
See  Executors,  etc.,  1. 

ASSIGNMENT  FOR  CREDITORS. 

1.  Fraud. — ^The  intentional  with- 
holding and  secreting  of  assets  of 
a  substantial  value  from  the  pos- 
session of  the  assignee  is  a  fraud 
upon  the  rights  of  creditors  and 
renders  the  assignment  void.  Com*- 
sey  V,  Morton.  112 

2.  Where  the  acts  of  an  assignor  are 
voluntary  and  necessarily  operate 
to  defraud  creditors,  he  must  be 
deemed  to  have  intended  to  defraud. 

Id. 

8.  The  assignor  has  no  right  to  retain 
and  secrete  money  for  the  purpose 
of  using  it  in  effecting  a  comprom- 
ise. Id. 

4.  The  payment  of  such  money  to 
the  assignee,  after  an  action  is 
brought  to  set  aside  the  assignment 
as  fraudulent,  does  not  validate  it. 

Id. 

ATTORNEY. 

1.  Compensation.  —  An  attorney, 
while  acting  as  a  guardian  ad 
litem,  cannot  recover  for  services 
rendered  by  him  as  counsel  for  a 
party  whose  interest  is  adverse  to 
that  of  the  infants.  Thorn  v. 
Beard.  640 

2.  Nor  can  he  recover  where  he 
neither  did  the  services  he  was  em- 
ployed to  do,  nor  made  any  special 

.    preparation  for  its  performance. 

AUTHORITY. 
See  Principal  and  Agent,  1. 

BANKS. 

L  Xtouidotion.— The  liquidator  of  a 
bank  cannot  be  held  liable  for  a 


note  of  which  there  Is  no  proof  ex- 
cept its  entry  in  the  bills  receivable 
book,  in  the  absence  of  evidence  of 
its  payment  to  him,  especially  after 
the  lapse  of  ten  years  since  the 
payment  of  the  last  dividend  by 
him  to  the  stockholders.  Kelly  v. 
Foster.  76 

BAR. 

See  Former  Adjudication,  7-9. 


BOARD  OF  CLAIMS. 
See  Appeaxs,  54. 

BREACH. 
See  Contract,  7. 

BRIDGE. 
See  Neguoencs,  12. 

BUILDING. 
See  CoNTRAcrr,  2-4. 

CARE. 
See  Nbouoencb,  8. 

CASE. 
See  Appeai.,  31. 

CAUSA  MORTIS. 
See  Gift. 

CAUSE. 

See  Negligence,  21. 

CHARTER. 
See  Corporation,  L 
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CHARGE. 

See  Appeal,  1, 18,  29«  44; 
New  Tbial; 
Tbial,  1,2,4,6. 


CLAIM. 
See  Real  Pbopbbtt,  8 

CONFESSION. 
See  Evidence,  20. 

COMPENSATION. 
See  Attorney,  1,  2. 

COMPULSORY. 
See  Reference. 

CONSPIRATORS. 
See  Evidence,  27. 

CONTRACT. 

1.  Construction, — The  dismissal  of 
the  general  manager  from  the  em- 
ployment of  the  company  was  held 
to  be  a  mere  breach  of  the  contract 
and  not  a  termination  of  the  agree- 
ment as  proTided  for  in  the  seventh 
danse  thereof.  Miller  v.  U.  S.  & 
S.  Co.  107 

2.  Building. — Where,  by  a  building 
contract,  pa3^ents  are  only  to  be 
made  upon  certificates  of  an  archi- 
tect, the  latter' s  refusal  to  give  to 
the  contractor  a  certificate,  as  re- 
quired, if  based  upon  an  unreason- 
able requirement,  will  furnish  no 
protection  to  the  owner.  Thomas 
«.  Stewart.  139 

8.  Where,  under  a  building  contract 
by  which  the  contract  price  is  to  be 
paid  in  installments,  a  demand  is 
made  by  the  contractor  for  the  in- 
stallment due,  and  payment  is  re- 


fused, the  contractor  may  lawfully 
refuse  to  go  on  with  the  contract. 

Id. 

4.  In  such  case,  if  the  installment  is 
not  due,  the  contractor  is  in  default, 
and  the  lienors,  who  claim  under 
him,  are  entitled  to  a  recovery  only 
to  the  extent  of  the  difference  b^ 
tween  the  amount  unpaid  at  the 
date  of  such  default  and  the  sum 
required  to  complete  the  contract. 

I<i 

5.  Conetruction. — ^Where  the  defend- 
ants, by  the  terms  of  the  contract 
between  the  parties,  were  to  have 
a  bonus  in  case  their  sales  of  plaint- 
iffs goods  exceeded  those  of  the 
year  before,  but  such  bonus  was  to 
be  forfeited  if  they  violated  certain 
conditions,  they  must  show  a  com- 
pliance with  such  conditions,  In 
order  to  entitle  them  to  counter- 
claim for  such  bonus.  Morgan*  s 
Sons  Co.  0.  Smith.  203 

6.  Rebellion, — Contracts  between  the 
citizens  of  the  states  in  rebellion 
against  the  authority  of  the  United 
States,  made  during  the  war  and 
not  In  aid  of  the  rebellion,  were 
not  Invalid.    Macauley  v.  Palmer. 

339 

7.  Breach, — ^Where  the  terms  of  & 
contract  fairly  import  that,  so  long 
as  defendant  should  continue  the 
business,  the  plaintiff  should  sell 
to  him,  and  he  should  purchase  of 
plaintiff,  gloves  for  his  trade,  pro- 
vided the  latter  should  continue  to 
manufacture  them,  a  discontinu- 
ance to  manufacture  Is  not  a  breach 
of  the  contract.    Jugla  v,  Trouttet. 

383 

8.  Specific  performance. — ^The  court 
will  not  compel  parties  to  sign  & 
writing  so  incomplete  and  indef- 
inite as  to  be  incapable  of  enforce- 
ment when  signed.  Kayser  v. 
Arnold.  405 

9.  C(ms£ruction.~The  several  agree- 
ments made  between  the  different 
parties  Interested  In  the  erection  of 
the  apartment  houses  in  question 
were  so  construed  as  to  transfer  to 
the  respective  associations  the  ob- 
ligation to  repay  to  plalntilF  the 


INDEX. 


668 


Tespective  sums  of  money  adyanced 
by  him  to  the  Central  Park  Build- 
ing Company  to  complete  the  build- 
ing belonging  to  each  corporation, 
and  to  render  the  mortgages  ex- 
cuted  to  him  therefor  free  from 
the  taint  of  fraud.  McComb  v, 
Barcelona  A.  Ass'n.  682 

10.  A  conditional  subscriber  to  the 
stock  of  the  building  company, 
subject  to  the  right  of  an  election 
to  surrender  his  interest  therein 
and  to  be  repaid  the  money  ad- 
vanced to  it  to  be  used  to  complete 
the  construction  of  the  buildings, 
stands,  after  such  election  and 
notice  thereof,  simply  as  an  in- 
dividual loaning  the  money  for  the 
benefit  of  the  associations.         Id. 

11.  Rescission, — ^The  plaintiff  can- 
not repudiate  or  rescind  the  con- 
tract which  gave  him  the  rent,  and, 
at  tlie  same  time,  have  all  the 
benefits  of  the  contract  to  which 
he  would  be  entitled,  if  it  was  per- 
formed.   Miele  v.  Deperino.      611 

12.  Fraud, — Where  a  committee  of 
raihroad  mortgage  bondholders,  ap- 
pointed on  foreclosure  sale  of  the 
mortgaged  property  for  the  purpose 
of  affecting  a  reorganization,  en- 
tered into  a  contract  within  the 
scope  of  their  authority,  an  action 
to  have  such  contract  adjudged 
null  and  void  is  not  sustainable  in 
the  absence  of  facts  which  tend  to 
show  a  fraud  on  the  part  of  the 
contractors,  or  a  participation  in 
some  fraud  of  the  committee,  and 
it  is  not  enough  to  aver  conduct  on 
the  part  of  the  latter  which  might 
amount,  as  between  them  and  the 
bondholders,  to  a  violation  of  their 
trust  duties.    Brooks  v,  Dick.    645 

See  Damages,  3-^; 
Evidence,  17,  26. 


CONSTRUCTION. 

See  Contract,  1,  8,  0, 10; 
Insurance,  1; 
Pleading,  1; 
Wills,  6. 


CONTRIBUTORY  NEGLIGBNOB. 

See  Master  and  Servant,  15 
Negligence,  1. 

CORPORATIONS. 

1.  Charter, — ^Where  the  words  used 
in  de&iing  the  powers  of  a  corpora- 
tion have  a  common  and  well  un- 
derstood meaning  and  are  free  from 
ambiguity  and  doubt,  they  cannot 
be  enlai|[ed  by  or  in  view  of  the 
tenets  of  any  sect,  the  personal 
belief  of  the  incorporators,  or  their 
understanding  of  the  words  used  in 
the  statute  creating  the  corporation 
or  in  a  certificate  of  incorporation 
under  a  general  law.    Riker  t.  Leo. 

195 

2.  Dissolution, — Where  a  corpora- 
tion has  never  exercised  its  powers 
or  franchises  and  such  non-user  is 
willful  and  without  justification, 
and  its  officers  have  conspired  to 
do  other  and  illegal  acts  under 
cover  of  the  corporation,  an  action 
by  the  attorney-general  is  main- 
tainable, under  leave  of  the  court, 
to  dissolve  the  corporation,  though 
it  is  a  private  corporation.  People 
V,  Milk  Exchange.  206 

3.  Taxes. — No  power  is  conferred 
upon  the  comptroller  by  chap.  542 
of  1880,  as  amended  by  chap.  463 
of  1889,  or  upon  the  court  in  review- 
ing his  decision,  to  direct  the  re- 
fimding  of  any  tax  paid  into  the 
state  treasury.  All  that  the  comp- 
troller may  do  is  to  resettle  the 
account  and  charge  or  credit  to  the 
corporation,  as  the  case  may  re- 
quire,  the  difference,  if  any,  result- 
ing from  the  revision,  upon  the 
current  account.  People  o.  Edi- 
son, etc.,  Co.  260 

4.  Upon  a  review  the  court  can  give 
no  judgment  that  the  comptrmler 
could  not  have  given  when  the  ap- 
plication was  before  him.  Id. 


COSTS. 

1.  Will, — ^In  such  case,  the  costs  may 
be  awarded  against  those  who  as- 
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filmed  the  position  of  proponents, 
if  unsnccesfffal.    Matter  of  Lasak. 

56 

2.  AppeaL — The  court  of  appeals, 
ai>on  the  reversal  of  the  judgment 
and  the  granting  of  a  new  trial  in 
an  equitable  or  legal  action,  has  the 
power,  in  its  discretion,  to  provide 
that  the  costs  shall  abide  the  event, 
or  to  award  them  absolutely  to 
either  party.  Franey  v.  Smith.  452 

3.  The  provision  that  **th6  costs 
shall  abide  the  event**  always 
means,  in  such  case,  all  the  costs 
of  the  action  up  to,  and  inclndine, 
the  decision  of  said  court.  Id. 


COURT  OF  APPEALS. 
See  Appeals,  16,  26,  27,  36,  4*7. 

CREDITOR'S  ACTION. 

Parties, — A  creditor  at  large  cannot 
maintain  an  action  against  his 
debtor  to  set  aside  an  alleged  fraud- 
ulent judgment  entered  in  favor  of 
another  creditor.  Such  right  is 
acquired  only  after  his  claim  is  es- 
tablished by  a  judgment  and  exe- 
cution returned  unsatisfied.  Froth- 
ingham  v,  Hodenpyl.  622 

CRIMINAL  LAW. 

Indictment, — ^When  ax)arty,  jointly 
indicted  with  another  for  an  of- 
fense charged  to  have  been  the  re- 
sult of  their  joint  act,  is  tried  sep- 
arately, either  upon  his  own  elec- 
tion or  otherwise,  the  indictment  is 
well  supported  by  proof  sufficient 
to  warrant  a  conviction,  if  the  party 
on  trial  had  been  alone  Indidted. 
i'eople  e.  Cotto.  7 

See  Appeals,  16,  86. 

« 

DAMAGES. 

4.  Exemplary.—WheTe  an  assault  Is 
wanton,  reckless   and  malicious. 


the  jury  may  award  more  thanoom- 
pensatoiy  damages.  ConneU  o. 
Walsh.  24 

2.  The  facts,  in  this  case,  were  held 
to  warrant  the  juiy*s  giving  exem- 
plary  damages.  Id. 

3.  Contract. — Substituted  damages 
founded  upon  the  value  of  the 
property  cannot  be  awarded,  until 
the  court  determines,  first,  that  the 
action  is  in  eauity,  and  second, 
that  the  plaintiff  is  entitled  to  a 
specific  performance  of  the  parol 
contract  of  the  conveyance  of  the 
real  OHtate,  and  that  the  defendant 
has  put  it  out  of  his  power  to  per- 
form.   Matthews  o.  Matthews.  309 

4.  The  value  of  the  property  cannot 
be  allowed  as  damages  in  an  action 
at  law  for  a  breach  of  the  contract, 
where  the  invalidity  of  the  con- 
tract is  set  up  as  a  defense.        Id. 

5.  Damages,  to  which  the  plaintiff 
may  be  entitled  in  such  case,  stated. 

Id. 

6.  Elevated  railroads, — Though,  in 
an  action  against  an  elevated 
railroad,  a  jury  may.  In  their  dis- 
cretion, award  interest  upon  un- 
liquidated damages,  incapable  of 
liquidation  by  computation,  they 
are  not  bound  to  do  so,  and  a  direc- 
tion to  compute  interest  on  the 
amount  allowed  for  each  year  is 
error.  Moore  «.  N.  T.  £.  R.  R. 
Co.  48S 

DECLARATION. 
See  EviBBNCE,  6. 

DEED. 
See  Sabbmehtb,  1. 

* 

DEFENSK 

See  Appbai^  17* 

DEMURRER. 
See  PLBABDres,  8. 
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DEPOSITION. 

I4  Burragaie^s  court. — A  surrogate 
has  power  in  his  discretion,  nnder 
seetlon  2588  of  Code  of  CivU  Pro- 
cedure, to  grant  an  order  directing 
the  issuing  of  a  commission  to  ex- 
amine before  trial  a  party  to  a  pro- 
ceeding pending  before  it.  Matter 
of  Plumb.  650 


DIBCKETION. 
Bee  Appxal,  24,  40,  42,  55. 

DISORDERLY  PERSON. 
See  FoBMEB  Adjudication,  4-6. 

DISSOLUTION. 
See  CoRPOBATiON,  2. 


DIVORCE. 
See  DowKR,  1. 


DOWER. 

1.  Ditorce, — The  ** misconduct," 
which  deprives  a  wife,  divorced  on 
account  thereof,  of  her  right  of 
dower,  is  adulteiy  only.  Van  Cleaf 
9.  Bums.  183 

2.  Foreign  judgment, — The  effect, 
which  a  judgment  of  divorce, 
granted  in  another  state,  has  upon 
the  lands  of  the  husband  within 
this  state,  is  to  be  determined  by 
the  laws  of  this  state.  Id. 

8.  A  decree  of  divorce,  obtained  by  a 
husband  in  another  state  on  the 
ground  of  his  wife^s  abandonment 
of  him,  does  not  deprive  her  of  her 
then  existing  dower  rights  in  his 
lands  in  this  state.  Id. 


DUTY.  , 

See  Master  and  Servaht,  10. 


EASEMENTS. 

1.  Deed. — Where  the  owner  of  two 
IMrcels  of  land  conveys  one  by  an 
absolute  and  unqualified  deed,  an 
easement  will  be  implied  in  favor 
of  the  land  retained  by  the  grantor 
and  against  the  land  conveyed  to 
his  grantee,  only  in  case  the  burden 
is  apparent,  continuous  and  strictly 
necessary  for  the  enjoyment  of 
the   former.     Wells   r.    Garbutt. 

427 

2.  Necessity, — ^While  absolute  phys- 
ical necessity  need  not  be  shown, 
there  must  be  a  reasonable  neces- 
sity, as  distinguished  from  mere 
convenience.  Id. 

3.  Implied  reservation, — ^The  doc- 
trine of  implied  reservation  rests 
upon  the  presumed  intention  of 
the  parties  as  it  is  gathered  from 
the  conveyance,  interpreted  in  the 
light  of  the  circumstances  sur- 
rounding them  when  it  was  execut- 
ed and  with  reference  to  which, 
as  existing  facts,  they  are  supposed 
to  have  contracted.  Id. 


ELEVATED  RAILROADS. 

See  Damages,  6; 
Evidence,  5. 


EMINENT  DOMAIN. 

Evidence, — On  a  reference  to  as- 
sess damages  sustained  by  plaintiff 
by  reason  of  the  erection,  by  the 
city  of  New  York,  of  a  new  wharf 
or  bulkhead  in  front  of  plaint ifTs 
wharf  on  the  Hudson  River,  in  pur- 
suance of  the  plan  for  a  new  front 
along  that  river,  the  prices  ptid  by 
the  city,  to  carry  out  its  plan,  for 
other  property  of  the  same  general 
character  and  similarly  situated 
upon  the  same  river  front  was  held 
to  be  competent,  in  view  of  the 
peculiar  and  exceptional  character 
of  the  situation  of  the  case;  and  in 
view  of  the  further  fact  that  the 
evidence  was  the  best  obtainable; 
and  therefore,  a  departure  from  the 
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ordinary  rule,  which  will  not  allow 
evidence  of  sales  of  other  real  prop- 
erty in  the  same  vicinity  to  be 
eiven  for  the  purpose  of  establish- 
mg  the  value  of  the  property  in  con- 
troversy, was  permissible.  Lang- 
don  V.  Mayor,  etc.  271 

2.  Aqueduct — The  provision  of  the 
act  of  1883  (section  18  of  chap. 
400),  to  proviae  an  increased  water 
supply  for  the  city  of  New  York, 
does  not  impose  upon  the  city  a 
liability  for  damages  for  the  tem- 
porary inconvenience  occasioned  to 
adjacent  lot  owners  from  the  pro- 
secution of  the  work.  It  applies 
only  to  permanent  injuries  arising 
from  their  completed  works  and 
their  use  thereafter.  Matter  of 
Squire.  325 

B.  Where  a  lot  is  taken  by  the  city 
under  this  act,  an  engine-house  and 
fixtures  erected  upon  it  and  coal 
deposited  thereon  to  be  used  in  the 
construction  of  the  aqueduct,  the 
use  of  which  is  to  be  continued 
only  while  the  work  is  in  progress, 
an  owner  and  occupant  of  a  house 
on  an  adjoining  lot,  though  serious- 
ly incommoded  by  the  noise,  soot, 
smoke  and  dust,  is  not  entitled  to 
damages  therefor  under  said  act. 

Id. 

ESTOPPEL. 

1.  The  fact  that  goods  were  charged 
to  one  person  on  the  vendor*  s  books 
is  not  conclusive  against  his  claim 
'that  they  were  actually  sold  to 
another  person.  Quinby  v.  Car- 
hart.  219 

t>  An  action,  brought  for  the  ven- 
dor's benefit  against  the  former,  in 
which  the  vendor  claimed  and  gave 
evidence  to  show  that  the  sale  was 
directly  to  him,  while  it  is  strong 
evidence,  does  not  estop  the  ven- 
dor from  maintaining  an  action 
against  the  latter,  who  was  not  a 
party  to  the  prior  action.  Neither 
does  the  doctrine  of  the  election 
of  remedies  apply  in  such  a  case. 

Id. 


EVIDBNCE, 

1.  Judicial  notice. — Where  a  crime 
is  charged  to  have  been  committed 
in  the  town  and  county  named  in  the 
indictment,  but  no  proof  that  such 
town  is  in  said  county  was  given, 
the  court  will  take  judicial  notice 
of  the  fact.    People  r.  Wood.      40 

2.  Recitals, — Recitals  in  an  instru- 
ment, not  witnessed  or  acknowl- 
edsed,  that  the  parties  thereto  are 
subscribers  and  proprietors  of  a 
certain  tract  of  land,  are  not  evi- 
dence of  title  against  a  person,  who 
is  not  in  privity  with  the  parties 
who  executed  it,  but  is  In  by  virtue 
of  a  hostile  possession.  Sanger  v. 
Merritt.  53 

3.  Striking  out. — ^When  evidence  has 
been  received  upon  a  trial  before 
the  surrogate  without  objection  he 
may,  in  the  exercise  of  his  discre- 
tion, subsequently  strike  it  out,  if 
it  was  incompetent  when  received. 
But  such  discretion  must  be  so  ex- 
ercised as  not  to  mislead,  or  place 
at  a  disadvantage  the  party  who  in- 
troduced the  evidence.  Matter  of 
Lasak.  56 

4.  Section  820.— The  daughter  of  the 
testator,  on  the  probate  of  his  wilL 
is  incompetent  to  give  evidence  of 
his  personal  communications  and 
transactions,  in  favor  of  the  con- 
testants in  case  it  is  for  her  in- 
terest to  defeat  the  will  and  thus 
cause  the  intestacy  of  her  father. 

Id. 

5.  Elevated  railroad. — ^In  an  equity 
action  to  restrain  an  elevated  rail- 
road company  from  operating  its 
road  in  a  street  in  front  of  tiie 
plaintiflTs  premises,  when  final  and 
complete  compensation  is  involved, 
a  witness  may  testify  what  the 
value  of  the  property  was,  and  at 
the  present  time  is,  on  the  assump- 
tion that  the  elevated  road  was  not 
there,  where  the  evidence  is  taken 
as  one  of  the  factors  in  the  ascer- 
tainment of  damages,  and  the 
question  %s  to  the  application  of  it 
is  reserved.  Mitchell  o.  Met.  £. 
R.C0.  82 
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6.  DcctorotioiM.— The  declaration  of 
a  vendor,  In  an  action  by  his  cred- 
itors against  the  vendee,  is  not 
competent  against  the  latter,  in  tlie 
absence  of  evidence  tending  to  show 
that  the  vendee  was  then  engaged 
in  a  joint  scheme  with  the  vendor 
to  defraud  such  creditors,  unless 
the  vendor  was  at  the  time  in  pos- 
session of  the  property,  or  the 
statements  were  so  cotemporaneous 
with  the  sale  as  to  fairly  constitute 
part  of  the  res  gestm.  Flannery  «. 
Van  Tassell.  00 

7.  Accused. — ^An  accused  person, 
who  becomes  a  witness  in  his  own 
behalf,  thereby  places  himself  in 
the  attitude  of  any  other  witness 
in  re8X)ect  to  the  riglit  of  cross-ex- 
amination.   People  V.  Tice.        89 

S.  The  range  and  extent  of  the  cross- 
examination  is  within  the  discre- 
tion of  the  trial  judge,  provided 
only  that  it  relates  to  relevant  mat- 
ters or  to  matters  affecting  cred- 
ibility. Id. 

9.  Where,  on  the  trial  of  an  indict- 
ment for  murder,  the  accused  is 
sworn  as  a  witness  in  his  own  be- 
half, it  is  not  error  for  the  pros- 
ecutor to  show  by  him  the  state  of 
feeling  between  him  and  the  de- 

^  ceased,  and  that  their  relations 
were  hostile.  Id. 

10.  Where,  upon  such  trial,  the  de- 
fense of  insanity,  with  impairment 
of  the  faculties,  including  memory, 
is  interposed,  questions  put  to  the 
accused  as  a  witness,  to  test  his 
memory,  are  permissible  on  the 
part  of  the  prosecution.  Id. 

11.  Explanation. — ^Where,  in  an  ac- 
tion oil  a  contract,  the  defendant 
intro<luces  a  letter  received  from 
the  plaintiff  in  order  to  show,  by 
expressions  therein,  a  cancellation 
of  a  contract,  and  thus  to  establish 
such  defense,  it  is  competent  for 
the  latter  to  put  in  evidence  a  news- 
paper article  in  explanation  of  his 
fetter  and  of  the  cause  for  writing  it, 
but  not  as  proof  in  support  of  his 
case.    Miner  v.  Baron.  157 


12.  Pleadings.— Where  the  plead* 
ings  present  but  a  single  issue  or 
question  of  fact,  whether  the  plaint- 
iff has  performed  his  part  of  an 
agreement  to  render  services  for 
the  defendants  as  a  salesman, 
letters,  competent  on  such  issue, 
are  not  rendered  inadmissible  by 
the  fact  that  they  also  contain 
some  evidence  competent  on  the 
question  of  discharge,  so  long  as 
they  were  not  used  for  any  such 
purpose.    Dexter  v.  Ivins.         168 

13.  Opinion. — A  witness,  who  is  not 
an  expert,  cannot  properly  give  an 
opinion  as  to  the  mental  capacity 
of  a  grantor,  or  as  to  whether  he 
was  rational,  or  irrational  even 
when  such  opinion  may  be  based 
upon  specific  acts  and  conversations 
and  his  personal  observations. 
Paine  v.  Aldrich.  178 

14.  He  can  state  only  the  acts  and 
conversations  of  which  he  has  per- 
sonal knowledge,  and  then  be  per- 
mitted to  say  whether,  in  his  judg- 
ment, such  acts  and  conversations 
were  rational  or  irrational,  or  were 
those  of  a  rational  or  irrational 
person.  Id. 

15.  Admission  in  one's  favor. — ^A 
party^s  own  letter  cannot  be  evi- 
dence in  his  own  behalf  of  the  facts 
therein  stated,  where  they  are  not 
part  of  the  res  gesta.  Morgan^s 
Sons  Co.  V.  Smith.  203 

16.  Opinion. — A  witness  cannot  give 
under  objection,  his  conclusion 
updn  a  mass  of  facts  and  circum- 
stances not  of  a  nature  to  require  or 
permit  expert  evidence.  Schneider 
r.  S.  A.  R.  R.  Co.  232 

17.  Contract. — ^Where  one  party  to 
an  action  to  recover  the  value  of 
services  sets  up  a  special  agreement 
as  to  the  value,  which  is  contro- 
verted by  the  other  party,  who  also 
alleges  a  special  agreement,  it  is 
proper  for  either  party  to  prove  the 
value  of  the  services,  as  bearine 
upon  the  issue  between  them  and 
the  probability  that  the  one  or  the 
other  agreement  was  made,  and  as 
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enabling  the  Jury  to  find,  for  the 
purpose  of  settling  the  conflict  of 
evidence,  that  their  minds  did  not 
meet  upon  any  special  contract. 
Barney  v.  Fuller.  246 

18.  Arson. — Where,  upon  the  trial  of 
an  indictment  for  arson,  It  appear- 
ed that  the  building  set  on  fire  was 
in  a  block  with  four  others,  all  of 
which  were  connected,  and  occu- 
pied by  different  families,  the  dis- 
trict attorney  may  prove  the  loca- 
tion and  occupancy  of  the  other 
buildings,  for  the  purpose  of  de- 
scribing the  theater  of  the  crime 
and  the  conditions  and  circum- 
stances siuTOunding  it  People 
V.  Cassidy.  267 

19.  The  prosecution  may  also  put  in 
evidence  a  map  of  the  building  set 
on  fire  and  of  the  adjacent  and  sur- 
rounding premises,  in  order  to 
bring  the  precise  location  before 
the  jury.  Id. 

20.  Cot%f(e««ion«.— Voluntary  confes- 
sions of  defendant  made  in  response 
to  questions,  to  a  police  officer,  are 
admissible  in  evidence.  Wliere 
defendant  claims  that  they  were 
made  under  the  influence  of  fear 
produced  by  threats,  the  question 
whether  they  were  so  made  is  for 
the  jury.  Id. 

21.  Admissiona, — A  letter,  vrritten 
by  defendant,  while  under  arrest, 
to  his  mother,  which  contained 
statements  tending  to  show  his 
guilt,  is  admissible.  Id. 

22.  Account  hooks. — An  account 
book  is  only  evidence  of  sales  and 
dealings  in  the  ordinary  course  of 
business,  and  not  of  a  special  con- 
tract, under  which  the  party  claims 
to  have  paid  a  demand  against  him 
by  crediting  it  upon  an  account  he 
has  against  another  party.  Greis- 
heimer  «.  Tanenbaum.  865 

28.  Statements. — A  party  to  a  con- 
tract, the  terms  of  which  are  in  dis- 
pute, may  not  give  In  evidence  his 
own  statements,  either  oral  or 
written,  made  subsequent  to  the 


contract,  in  corroboration  of  hi* 
version  of  such  contract.  Id« 

24.  Parol. — In  an  action  on  a  cer- 
tificate of  deposit,  which  contained 
no  provision  for  the  payment  of  in- 
terest, testimony  of  an  oral  agree- 
ment made  by  the  bank,  at  the 
time  of  the  deposit,  to  pay  interest 
is  incompetent.  Read  v.  Bank  of 
Attica.  40a 

25.  Opinions. — ^Where  there  is  & 
sharply  litigated  question  of  fact 
between  the  parties  as  to  the  terms 
of  an  oral  agreement  between  them^ 
the  testimony  of  a  witness  as  to 
his  understanding  of  his  rights 
under  a  contract  of  his  own  with 
the  plaintiff  claimed  to  be  similar 
to  the  one  in  Question  is  incompe- 
tent.   Ncwhalt  V.  Appleton.      411 

26.,  Contract. — ^Where,  in  an  action 
upon  a  contract  relating  to  the  sale 
of  a  serial  publication,  the  defend- 
ants claimed  that  the  orders  re- 
ferred to  meant  orders  given  by 
persons  accepting  and  paying  for 
the  whole  or  some  part  of  the  work 
subscribed  for,  and  did  not  include 
those  given  by  persons  who  refused 
to  take  and  pay  therefor  in  whole 
or  in  part,  it  is  proper  to  permit 
the  plaintiff  to  show  that  some  of 
the  subscriptions  failed  in  cona|- 
quence  of  defendants*  delay  to'  de- 
liver. Id. 

27.  Conspirators. — The  acts  or  state- 
ments of  an  alleged  conspirator 
prior  to  the  formation,  or  subse- 
quent to  the  tennination  of  the 
conspiracy,  are  inadmissible  as  evi- 
dence against  his  co-conspirators. 
People  V,  Kief.  448 

• 

28.  Acquittal, — The  acquittal  of  & 
co-defendant,  who  is  charged  with 
the  direct  commission  of  the  felony, 
is  not  competent  evidence  on  the 
trial  of  the  party,  who  is  charged 
with  abetting  in  its  Commission. 

Id. 

20.  JmmaicrtaZ.— Where  the  lury  has 
expressly  found  that  the  decedent 
did  not  have  testamentary  capacity^ 
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the  admUsion  of  incompMent  testi- 
mony, tending  to  establish  undue 
influence,  is  not  prejudicial  error. 
Petrie  v.  Petrie.  479 

SO.  Slander. — In  an  action  for  slan- 
der, proof  of  a  repetition  of  the 
slander  charged  in  the  oomplaint, 
made  by  the  defendant  before  the 
oonunencement  of  the  action,  is  ad- 
missible as  bearing  upon  the  de- 
gree of  midice  whidi  actuated  him 
m  speaking  the  words  said,  pro- 
vided they  impute  the  same  and 
not  a  different  charge,  or  a  charge 
of  a  different  nature.  Enos  v. 
Enoe.  616 

31.  Provided  the  words  are  a  repeti- 
tion of  the  same  calumny,  the  par- 
ticular form  of  words  in  which  the 
repetition  is  clothed  is  immaterial. 

Id. 

32.  The  words  so  proved  as  repeti- 
tions, do  not,  it  seems,  furnish  an 
independent  cause  of  action,  and 
no  recovery  can  be  based  solely 
upon  them.  Id. 

38.  Where  the  action  is  based  upon 
words  charging  a  married  woman 
with  unchastity,  it  is  competent 
for  her  to  prove,  as  bearing  upon 
the  question  of  damages,  that  she 
has  a  family  of  young  children.  Id. 

34.  Patents.— Where  the  complaint 
in  an  action  demands  an  injunc- 
tion, annulment  of  a  contract  for 
manirfacturing  and  selling  a  pat- 
ented machine,  damages  and  an 
account  of  sales,  but  the  plaintiff 
proceeded  on  the  trial  as  for  a  re- 
covery of  royalties  upon  similar 
machines  which  defendants  had 
made  and  sold,  a  refusal  to  receive 
in  evidence  the  letters  patent  on 
defendants'  offer  is  error.  They 
are  receivable  in  evidence  to  aid  in 
the  construction  of  plaintifT  s  claim. 
Brusie  v.  Peck  Bros.  Co.  625 

85.  While  the  plaintiff  is  resting  up- 
on his  contract  and  claiming  a  lia- 
bility in  the  defendants  to  make 
payments  by  force  of  its  terms,  it 
b  competent  for  the  latter  to  show 


that  such  contract  bad  been  muto- 
ally  rescinded.  Id. 

86.  Parol, — Where  a  written  contract 
for  the  manufacture  and  sale  of 
certain  machines,  to  be  used  in  the 
manufacture  of  wood  pulp,  con- 
tains a  guaranty  on  the  part  of  the 
vendor  that  the  machines  would 
take  care  of  all  the  pulp  produced 
from  **  four  Scott  grinaers,"  and, 
in  an  action  to  recover  the  contract 
price  the  vendee  sets  up  as  coimter- 
claim  a  breach  of  this  guaranty, 
oral  evidence  to  show  the  particu- 
lar grinders  referred  to  and  their 
capacity,  and  that  the  contract  re- 
lated to  grinders  of  that  descrip- 
tion, is  admissible,  and  its  receipt 
not  in  conflict  with  the  rule  ex- 
cluding oral  evidence  to  contradict 
or  change  a  written  instrument. 
Bagley  &  S.  Co.  v.  Saranac  R.  P. 
Co.  681 

See  Appbax,  30; 

Emiitent  Domain,  1. 


EXCEPTION. 

iSfee  Appeal,  5,  20. 


EXCEPTION  FIRST  HEARD  AT 
GENERAL  TERM. 

See  Appeal,  12-15. 


EXCISE. 
See  FosMSB  Adjudicatioit,  1. 

EXECUTION. 
See  Wills,  7. 

EXECUTORS.  ETC. 

AseeU, — ^To  charge  a  purchaser  or 
pledgee,  from  an  executor,  of  the 
personal  assets  of  the  estate,  the 
facts  need  not  be  such  as  of  them- 
selves to  establish  or  compel  the 
conclusion  of  some  wrong  purpose. 
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If  they  fnrniflh  reasonable  ground 
for  believing  in  the  existence  of 
some  dishonest  intention  to  mis- 
apply the  moneys,  or  that  the  ex- 
ecutor is  in  the  yery  transaction 
applying  it  to  his  own  private  use, 
the  purchaser  or  pledgee  becomes 
responsible  to  those  injured*  Gott- 
beig  V.  U.  8.  Nat.  Bank.  28 


EXEMPLARY. 
See  Damages,  1,  2. 

EXP  ANATION. 
Bee  EviDEifCE,  11. 


FINDINGS. 

See  Appeal,  2; 
Trial,  6,  7. 


hbst  instance. 

See  Appeal,  26,  28. 

FOREIGN  JUDG    ENT. 
See  DowEB,  2,  3. 

FORMER  ADJUDICATION. 

1.  Excise. — The  acquittal  of  the  de- 
fendant on  a  charge  of  selling 
liquor  without  a  license,  under 
chap.  628  of  1857,  on  or  after  a  cer- 
tain date,  is  no  bar  to  an  indict- 
ment and  conviction  for  a  sale 
made  prior  to  the  transactions  to 
which  the  record  of  acquittal  re- 
lates.   People  V.  Slnell.  13 

2.  Pendency. — To  overcome  the  ef- 
fect of  the  pendency  of  a  former 
action  as  a  bar,  it  may  be  shown 
that  the  former  action  or  proceed- 
ing has  been  withdrawn  or  discon- 
tinued ;  or,  if  it  is  an  action  or  pro- 
ceeding in  rem,  that  it  has  been 
finally  disposed  of  without  produc- 


ing  sufficient  to   pay  the   debt. 
Grossman  v.  Universal  Rub.  0>. 

86 

3.  But  the  evidence  of  the  termina- 
tion of  the  earlier  action  or  pro- 
ceeding must  be  in  the  form  of 
some  judicial  declaration  to  that 
effect.  Id. 

4.  Disorderly  pereon, — ^Where  a  hus- 
band has  been  adjudged  a  disor- 
derly person  for  a  failure  to  support 
his  wife,  and  has  appealed  from 
such  decision  and,  upon  giving  an 
undertaking,  been  discharged  uom 
arrest,  he  u  subject  to  arrest  in  a 
subsequent  proceeding  for  failure 
to  support  his  wife  since  the  first 
adjudication.  Under  such  circum- 
stances, the  subsequent  neglect  is 
the  commission  of  a  new  offense. 
People  ex  reL  Lichtensteln  v.  Hodg- 
son. 421 

6.  An  Imprisonment  under  the  first 
conviction,  or  the  givine  of  the  re- 
quired undertaking  for  the  support 
of  his  wife,  would,  it  seerns^  have 
barred  a  subsequent  proceeding 
during  his  imprisonment  or  the  life 
of  the  undertaking.  Id. 

6.  The  justice,  where  the  defendant 
denies  that  he  is  the  husband  of 
the  complainant,  has  jurisdiction 
to  try  the  question  of  marriage  in 
such  proceeding.  Id. 

7.  Bar. — An  adjudication  in  a  prior 
litigation  bars  any  inquiry,  in  an- 
other action  between  the  same  {par- 
ties, into  matters  involved  in,  and 
necessarily    passed  upon   by,   the 

i'udgment   in  the    former  action. 
)ohn  V.  Hatch.  443 

8.  Bar. — A  prior  judgment,  in  an 
action  between  the  same  parties 
for  a  breach  of  a  contract,  that 
the  defendant  had  committed  no 
breach,  but  that  the  plaintiff*  s 
assignor  had  failed  to  perform  on 
his  part,  is  a  bar  to  a  subsequent 
action  for  any  breach  of  such  con- 
tract before  the  commencement  of 
the  former  action.  De  Montrose 
V.  Wanamaker.  456 
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9.  Bar. — ^Any  fact,  once  found  and 
embodied  in  a  judgment,  must,  it 
seems^  be  regarded  as  final  and  con- 
clusive between  the  parties  thereto 
and  tlieir  priyies,  whenever  and 
wherever  the  question  subse- 
quently arises.  Moore  v.  N.  Y.  E. 
K,  R.  Co.  488 

FORMER  DECISION. 

See  Appeal,  36. 

FRAUD. 

L  Representations. — Representa- 
tions of  a  vendor  as  to  extrinsic 
facts,  affecting  the  quality  or  value 
of  the  subject  of  the  transaction  or 
sale,  and  which  are  peculiarly  with- 
in his  knowledge,  may  be  relied 
upon  by  the  purchaser;  and,  where 
he  is  inducea  to  forbear  inquiries, 
which  he  would  otherwise  have 
made,  and  damage  ensues,  the  ven- 
dor will  be  liable.  Schumaker  v. 
Mather.  224 

2.  If  more  was  required  of  the  pur- 
chaser than  a  reliance  upon  the 
vendor^  s  statements,  it  was  held 
that  sufficient  was  shown  in  this 
case,  to  jiistify  the  submission  of 
the  question  to  the  jury.  Id. 

8.  Preftumption. — Where  the  natural 
inference  from  the  proofs  does  not 
necessarily  lead  to  the  presumption 
of  a  fraudulent  intent,  but  the 
evidence  relied  upon  is  equally 
as  consistent  with  innocence  as 
with  wrong-doing,  that  construc- 
tion must  be  placed  upon  it  which 
will  exonerate  the  party  implicated 
from  a  dishonest  intent.  Constant 
V.  Rochester  University.  285 

See  Assignment  for  Cbeditobs, 
1-4; 
Contracts,  12. 

GIFT. 

Causa  mortis. — The  law  does  not 
presume  in  favor  of  a  gift  eaiisa 
mortis,  but  requires  clear  and  con- 
vincing proof.  Devlin  v.  Green- 
wich S.  Bank.  600 


HOMICIDR 

1.  Insanity. — The  appearance  and 
acts  of  defendant,  in  this  case,  were 
held  to  be  entirely  consistent  with 
his  possible  sanity  and  to  fall  far 
short  of  establishing  his  inability 
to  distinguish  the  nature  and  qual- 
ity of  his  act,  at  the  moment  of  the 
homicide.    People  ^.  Minnaugh.   1 

2.  Motive. — To  sustain  an  indictment 
for  murder,  it  is  not  necessary  to 
prove  a  motive.  It  is  immaterial 
whether  the  acts  of  the  accused, 
which  result  in  the  homicide,  pro* 
ceed  from  some  undisclosed  motive, 
or  from  general  depravity  of  mind 
and  a  reckless  disregard  of  human 
life.  In  the  absence  of  lawful  ex- 
cuse or  justification,  these  acts,  in 
either  case,  establish  the  crime  of 
murder  in  the  first  degree.  People 
V.  Trezza.  360 

8.  Accomplice. — The  facts  in  the 
case  were  held  to  prove  clearly  that 
the  murder  charged  in  Uie  indict- 
ment was  committed  either  by  the 
prisoner  or  one  Sarah  Brown ;  and 
it  was  further  held  that,  if  the  lat- 
ter was  regarded  as  an  accomplice, 
her  evidence  was  strongly  cor- 
roborated in  material  respects  by 
that  of  the  prisoner  himself,  and 
strengthened  by  the  falsity  of  his 
statements,  when  first  accused, 
and  by  his  confession.  People  v. 
McGulre.  685 

IMPLIED  RESERVATION. 
See  Easement,  8. 

IMPROVEMENTS. 
See  Real  Property,  1. 

INDICTMENT. 
See  Criminal  Law,  1. 

INFERENCE. 

See  Appeal,  22; 

Master  and  Servant,  14; 
Negligence,  5-7. 
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nrsAifiTY. 

See  HoMiciDB,  1. 

INSPECTION. 

See  Nboliosnce,  17. 

INSTRUCTION. 
See  Masteb  and  Sebyaht,  2. 

INSURANCE. 

1.  Construction. — ^Where  a  policy  of 
life  insuFance  is  so  framed  as  to 
promise  a  payment  of  a  specified 
sum,  and  then  to  impair  such 
promise  by  the  introduction  of  sub- 
sequent and  obscure  clauses  diffi- 
cult to  be  understood  or  requir- 
ing expert  knowledge  for  their 
comprehension,  such  construction 
shomd  be  given  as  the  insurer  had 
reason  to  suppose  was  adopted  by 
the  insured.  Wadsworth  v.  Jew- 
elers*, etc.,  Co.  14 

2»  (iueation  of  fact.^ln  an  action 
on  a  policy  of  life  insurance,  where 
plaintiff  s  intestate  had  stated,  in 
his  application,  that  he  had  never 
had  consumption,  it  was  held  to  be 
a  question  of  fact  for  the  jury  to 
determine,  under  the  facts  and  cir- 
cumstances of  the  case,  as  to 
whether  he  was,  at  the  time  the 
policy  was  issued,  afflicted  with 
consumption.  Tucker  v.  U.  S.  L. 
&  A.  Ass^n.  175 

INTEREST. 
See'J^xjTsaciPAij  Cobpobations,  1, 2. 

JOINT  ENTERPRISE. 
See  AocouNTiKQ,  1,  2. 

JUDGMENT. 

1.  Mechanic's  lien. — ^Where  the  com- 
plaint, in  an  action  to  foreclose  a 
mechanic's  lien,  prays  for  a  judg- 
ment as  for  a  foreclosure  and  sale, 
but  also  alleges  the  giving  of  a 


bond  disehargingthe  iienof  reeoffd, 
the  court  may  dfieot  any  judgment 
coAslatent  with  the  case  made  by 
the  complaint  and  unbraced  with- 
in the  issue.  A.  Hall  T.  O.  Co.  v. 
Doyle.  S43 

JUDICIAL  NOTICE. 

See  EVI0BNCB,  1. 


JURORS. 

1.  Scruples, — ^A  juror,  who  has  con- 
scientious scruples  against  render- 
ing a  verdict  of  guilty  in  a  capital 
case,  is  brought  fully  within  the 
provisions  olT  section  377  of  the 
Code  of  Criminal  Procedure.  Peo- 
ple V,  Wood.  40 

2.  The  rejection  of  a  juror  on  ac- 
count of  a  present  opinion  upon 
the  question  of  guilt  or  innocence, 
is  proper.  Id. 

KNOWLEDGE. 
See  PBDrctPAL  aitd  Agent,  2. 


LEASE. 
See  Real  Pbopebtt,  2. 

LIABILITY. 
See  Principal  and  A<»ht,  8. 

LIMITED. 
See  Pabtnebship,  Z^, 

LIQUIDATION. 
See  Banks,  1. 

MALICIOUS  PROSECUTION. 

Termination^ — ^Where  the  criminal 
proceeding  is  terminated  favorably 
to  the  accused  or  without  his  con- 
viction, so  that  there  can  be  no 
further  proceeding  upon  the  com- 
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plaint  or  indictment,  and  no  further 
prosecution  of  the  alleged  offense, 
without  the  commencement  of  a 
new  proceeding,  there  has  been  a 
sufficient  termination  thereof  to 
enable  him,  upon  proving  the  other 
requisite  facts,  to  maintain  an  ac- 
tion for  malicious  prosecution. 
The  mode  of,  or  motive  for,  the 
termination  of  the  criminal  prose- 
cution is  of  no  account,  provided  it 
is  terminated  and  at  an  end.  Rob- 
bins  V.  Bobbins.  239 

MANDAMUS. 

1.  Office. — The  writ  of  mandamus 
shoiUd  be  refused  to  aid  the  admis- 
sion of  a  claimant  into  an  office  al- 
ready filled  under  color  of  law^, 
where  the  question  of  the  title  to 
the  office,  turns  upon  the  construc- 
tion of  statutory  provisions.  Peo- 
ple V,  Goetting.  210 

2.  The  appropriate  and  sufficient 
remedy  is,  it  seem^,  by  information 
in  the  nature  of  a  quo  warranto. 

Id. 

MARRIAGE. 
See  Wills,  5. 

MASTER  AND  SERVANT. 

1.  RiHk,—\  telegraph  company  is 
bound  only  to  use  reasonable  and 
ordinary  care  to  provide  for  its  em- 
ployes a  safe  place  in  which  to  do 
their  work,  and  they  assume  the 
ordinary  risks  of  the  employment 
in  which  they  are  engaged.  Flood 
r.  Western  U.  T.  Co.  45 

2.  Instructions, — The  omission  by  a 
master  of  instructions,  in  case  of  a 
minor,  does  not  impose  upon  him 
any  liability,  provided  the  servant 
knew  by  experience  or  observation 
the  nature  of  the  machine  and  the 
dangers  to  be  apprehended  there- 
from.   Wliite  0.  Whitteman  L.  Co. 

65 

8.  Absence  €(f  guards. — The  absence 
of  the  guards  required  by  section 
11,  chap.  462  of  1887,  amending 


chap.  400  of  1S86,  imposes  no  lia- 
bility upon  the  master  in  a  case 
where  an  infant  servant,  knowing 
of  their  absence,  voluntarily  med- 
dles with  the  machine.  Id. 

4.  Rules. — Where  the  failiu>e  of  an 
employe  to  obey  the  rules,  of  whose 
existence  he  hais  actual  knowledge, 
occasions  the  accident,  he  whose 
neglect  is,  in  part  at  least,  respon- 
sible for  it,  cannot  require  the  em- 
ployer to  compensate  him  for  his 
injuries.  La  Croy  v.  N.  Y.  L.  E. 
A  W.  R.  R.  Co.  123 

5.  Nor  can  he,  even  in  the  absence 
of  printed  instructions,  require  his 
employer  to  make  good  to  him  the 
damages  resulting  from  an  injiuy 
which  could  not  have  been  sus- 
tained, if  he  and  his  co-employes 
had  observed  that  reasonable  care 
and  caution  which  their  experience 
suggested  and  the  situation  de- 
manded. Id. 

6.  Where  the  owner  of  a  vessel  is  to 
furnish  the  steam-power  and  a  man 
to  run  the  winch,  and  the  steve- 
dore is  to  be  paid  a  stipulated  price 
I>er  ton  for  unloading  the  vessel, 
but  to  have  no  power  to  order, 
direct,  discharge  or  control  the 
winch-driver  further  than  to  signal 
to  him,  by  way  of  the  gangway- 
man,  when  to  hoist  or  lower,  go 
ahead  or  come  back,  the  winchman 
is  not  the  servant  of  the  stevedore. 
Johnson  r.  N.  A.  S.  N.  Co.        136 

7.  Nor  does  the  fact  that  the  winch- 
man  receives  orders  from  the  gang- 
wayman  when  to  hoist  and  when 
to  lower,  under  the  circumstances 
of  this  case,  operate  to  change  the 
latter^  s  relations  to  the  owner  as 
his  servant.  Id. 

8.  Negligence. — ^Where  in  an  action 
for  personal  injuries,  the  deceased^s 
duty  was  to  examine  the  cars  and 
see  that  they  were  in  good  repair, 
and  if  found  out  of  repair,  not  to 
use  them  but  to  send  them  to  the 
shop  for  repairs,  and  he,  in  negli- 
gent disregard  of  this  duty,  usea  a 
car  which  he  knew  to  be  imperfect, 
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and  was  injured,  the  submission  of 
the  defendant's  n^ligence  to  the 
Jury  is  error.  Shields  v,  N.  Y.  C. 
A  H.  R.  R.  R.  Co.  162 

0.  Bules, — The  failure  of  a  master 
to  adopt  rules  as  to  precaution  to 
be  observed  by  his  employes  is  not 
proof  of  negligence,  unless  it  ap- 
pears, from  the  nature  of  the  busi- 
ness in  which  the  servant  is  en- 
gaged, that  the  master,  in  the  exer- 
cise of  reasonable  care,  should  have 
foreseen  and  anticii>ated  the  neces- 
sity of  such  precaution.  Morgan 
V.  H.  R.  O.  &  I.  Co.  266 

10.  Duty, — The  master  is  not  chai^d 
with  the  duty  of  employing  a  ser- 
vant to  watch  another  servant,  who 
is  riding  ui>on  an  elevator,  in  order 
to  see  that  no  injury  occiurs  to  him. 
Riordan  v.  Ocean  S.  Co.  369 

11.  Rules. — A  railroad  company  is 
bound  to  make  and  promulgate 
rules  which,  if  faithfully  observed 
will  give  to  its  employes  reasonable 
protection  from  injury.  Corcoran 
V.  D.  L.  &.  W.  R.  R.  Co.  483 

12.  Where  there  is  no  proof  of  neg- 
lect, on  the  part  of  the  comnany, 
to  make  and  promulgate  suitable 
rules  for  the  information  and  gov- 
ernment of  its  employes,  the  sub- 
mission of  such  question  to  the 
jury  is  error.  Id. 

13.  There  can  be  no  recovery  in  such 
case,  where  the  carelessness  of  a 
co-servant  was  the  sole  cause  of 
the  accident,  and  a  refusal  in  such 
case  to  instruct  the  jury  to  such 
effect,  upon  request,  is  error.     Id. 

14.  Jn/erenc€.— The  jury  is  not  at 
liberty  to  infer,  from  the  fact  that 
a  telegraph  operator  was  only 
seventeen  years  of  age,  that  the 
company  was  negligent  in  employ- 
ing him,  where  it  appeared  that  he 
hi&  had  more  than  a  year's  exper- 
ience, had  been  well  recommended 
by  his  former  employers,  and  had 
discharged  his  duties  intelligently. 
Sutherland  v.  Troy  A  B.  R.  R.  Co. 

5d5 


15.  Contributory  negligence. — ^The 
violation,  by  an  engineer,  of  the 
known  rules  of  the  companv, 
which,  if  observed  by  him,  would 
have  resulted  in  his  avoiding  the 
collision,  renders  him  guilty  of  con- 
tributory negligence.  Id. 

MECHANIC'S  LIEN. 
See  Judgment. 


MORTGAGE. 

Recording. — Under  the  provisions  of 
the  statute,  making  a  prior  unre- 
corded mortgage  void  as  against  a 
subsequent  mortgagee  in  eood  faith 
and  for  a  valuable  consideration, 
whose  mortgage  is  first  duly  re- 
corded, the  fact  that  the  subsequent 
mortgagee,  after  the  execution  and 
delivery  of  his  mortgage,  and  after 
he  had  x>ai*ted  with  the  considera- 
tion therefor  but  before  it  was  re- 
corded, had  notice  of  the  prior 
mortga^,  does  not  affect  the  pri- 
ority of  his  lien.  Constant  r. 
Rochester  University.  286 


MOTIVE. 
See  Homicide,  2. 


MUNICIPAL  CORPORATIONS. 

1 .  Interest. — The  chamberlain  of  the 
city  of  New  York  is  not  prohibited 
by  the  act  of  1866  from  making 
an  agreement  with  a  bank,  desig- 
nated under  said  act,  for  the  pay- 
ment by  it  of  interest  on  deposits 
of  city  moneys.  Mayor,  etc.,  v. 
Nat.  B.  Bank.  .  417 

2.  Even  though  such  an  agrement 
is  not  within  the  power  of  the 
chamberlain,  the  bank,  after  hav- 
ing received  the  benefit  of  it,  is,  it 
seems^  boimd  thereby  and  will  not 
be  permitted  to  assert  its  invalidity. 

Id. 

3.  Officer. — A  municipal  officer,  who 
has  been  unlawfully  removed  from 
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an  office  to  which  another  has 
been  appointed,  and  who  has  not, 
by  certiorari  or  otherwise,  obtained 
a  reversal  of  the  order  of  removal, 
or  a  lawful  reinstatement  in  tlie 
vacated  term,  but  has  acquiesced 
in  such  removal,  cannot  recover 
from  the  corporation  the  compen- 
sation incident  to  the  office,  which 
has  accrued  after  his  removal  and 
during  the  period  in  which  he  per- 
formed no  service.  Hogan  v.  City 
of  Brooklyn.  426 

4.  Title  to  ojlce.— The  title  to  a  pub- 
lic office  cannot  be  tried  in  an 
action  to  recover  its  salary.         Id. 


NECESSITT. 
See  EASEMEirr,  2. 


NEGLIGENCE. 

1.  Contributory. — The  undisputed 
facts  of  this  case  were  held  to  es- 
tablish contributory  negligence  on 
the  part  of  plaintiffs  intestate. 
Moeller  v.  Brewster.  40 

2.  Railroad. — It  is  the  duty  of  a  con- 
ductor of  a  street  car  to  see  that  a 
passenger,  who  is  lawfully  entering 
the  car,  is  in  a  place  of  safety  be- 
fore giving  the  signal  to  the  driver 
to  proceed.  Akersloot  v.  S.  A.  R. 
R.  Co.  71 

8.  Degree  of  care. — A  company  is 
only  required  to  iise  such  reason- 
able precautions  to  prevent  acci- 
dents as  would  ordinarily  be  adopt- 
ed by  careful,  prudent  persons 
under  like  circumstances.  It  is 
not  required  to  use  every  possible 
precaution  to  avoid  injury  to 
others.  Schmidt  r.  S.  <&  H.  P.  R*y 
Co.  119 

4.  SubmisMon  to  jury. — ^Where  the 
evidence  fails  to  establish  negli- 
gence on  the  part  of  the  company, 
the  submission  of  the  question  to 
the  jury  is  error.  Id. 

6.  Inference. — The  inference  of  neg- 
ligence, which  the  jury  may  draw. 


must  be  from  facts,  which  establish 
such  a  neglect  of  duty,  or  such  an 
omission  of  care,  on  the  employer's 
part,  as  to  have  rendered  the  acci- 
dent a  possible  one  to  the  employes 
while  in  the  performance  of  their 
duty.  Borden  v.  D.  L.  &  W.  R. 
R.  Co.  151 

6.  In  the  absence  of  proof  of  such 
facts,  and  of  evidence  exonerating 
the  deceased  from  contributory 
neeligence,  no  case  is  made  out  for 
subnussion  to  the  jury.  Id. 

7.  The  mere  fact  of  the  violent  death 
of  an  employe  is  not  enough  to 
authorize  an  inference  of  the  com- 
pany's negligence.  Id. 

8.  Landlord  and  tenant. — ^The  owner 
of  a  building,  who  occupies  the 
lower  floor  and  lets  the  upper 
stories  for  apartments,  is  not  bound 
to  keep  the  hallway  lighted  or  plat- 
form cellar  door  on  his  floor  locked, 
at  the  peril  of  becoming  responsi- 
ble for  injuries  to  the  tenants  or 
their  visitors  from  falling  down  the 
cellar  stairs.  Hilsenbeck  v.  Guhr- 
ing.  154 

9.  A  guest  of  the  tenant  is  entitled 
to  the  same  amount  of  care,  but  to 
no  more  than  that  to  which  the 
tenant  himself  is  entitled.  Id. 

10.  Railroads. — ^A  rule  prohibiting 
trains  from  approaching  stations, 
when  other  trains  are  discharging 
their  passengers,  has  no  application 
when  both  trains  are  moving. 
Goldberg  t.  N.  Y.  C.  A  H.  R.  R. 
R.  Co.  166 

11.  The  evidence,  in  this  case,  was 
held  not  to  show  any  negligence  on 
the  part  of  the  defenduit,  so  that 
the  submission  of  such  question  to 
the  jury,  was  error.  Id. 

12.  Bridge. — ^Where  the  trustees  of  a 
village  build  a  foot-bridge  so  near, 
as  in  appearance,  to  make  sub- 
stantially an  addition  to,  and  a 
part  of  a  highway  bridge,  with- 
out taking  precautions  to  build  it 
strong  enough  to  bear  the  IcMids 
which  persons  might  naturally 
place  upon  it  in  ignorance  that  it 
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was  not  a  part  of  what  it  seemed 
to  be,  and  that  it  was  designed  only 
for  foot  passengers,  the  question, 
in  case  of  injury  under  such  cir- 
cumstances, whether  tlie  village 
was  not  guilty  of  negligence,  is  one 
for  the  jury.  Fisher  v.  Village  of 
Cambridge.  187 

13.  Violation  of  village  ordinance. — 
There  must  be  some  natmral  and 
reasonable  connection  as  cause  and 
effect,  between  the  violation  of  the 
ordinance  and  the  happening  of 
the  accident,  before  such  violation 
can  furnish  any  defense.  Id. 

14.  Street  car. — Where  an  employe 
of  a  railroad  company  is  confronted 
with  a  sudden  emergency,  the 
failure  on  his  part  to  exercise  the 
best  judgment,  which  the  case  ren- 
dered possible,  does  not  establish 
lack  of  care  or  skill.  Wynji  tJ.  C. 
P.  N.  &  E.  li.  R.  R.  Co.  215 

15.  The  submission  to  the  jury  of 
the  question  whether  the  driver 
managed  the  car  with  the  care  and 
skill  required  by  law,  is  error, 
where  the  overwhelming  and  un- 
contradicted proof  is  that  lie  did 
everything  that  any  one  could  have 
done  to  prevent  the  accident  from 
the  time  the  brake  chain  broke.   Id. 

16.  The  question  of  a  want  of  skill 
must  be  based  upon  at  least  some 
evidence,  and  not  upon  specula- 
tion. Id. 

17.  Inspection. — It  does  not  follow 
that  an  inspection,  which  proved 
insufficient  to  detect  the  particular 
defect  in  an  appliance,  is  not  ade- 
quate to  discharge  the  duty  which 
a  railroad  company  owes  to  those 
who  are  not  its  passengers.  Schnei- 
der r.  Second  Av.  R.  R.  Co.      232 

18.  Question  of  fact. — It  is  a  ques- 
tion for  the  jury  to  determine 
whether  the  driver  of  a  horse-car 
is  not  guilty  of  negligence  in  ap- 
proaching the  crossing  of  another 
railroad  track  at  a  rate  of  speed 
which  will  not  enable  him  to  stop 
his  car  almost  instantly  upon  dis- 
covering another  car  approaching 


on  such  track.  If  he  does  approach 
at  such  a  slackened  rate  of  speed, 
it  is  also  a  question  for  the  jury 
whether  he  was  not  guilty  of  negli- 
gence in  attempting  the  experi- 
ment of  crossing  in  front  of  the 
other  car,  when  to  remain  where 
he  was  and  await  itscrossing  would 
result  in  absolute  safety.  Id. 

19.  If  a  party,  by  his  own  negligence, 
has  placed  himself  in  a  situation 
of  peril,  and,  on  being  called  upon 
in  a  sudden  exigency  to  act,  mis- 
takes his  best  course  through  an 
error  in  judgment,  he  is  not  re- 
lieved thereby.  He  is  liable  for  the 
original  negligence  which  placed 
him  in  such  peril,  provided  that 
negligence-appreciably  contributed 
to  the  happening  of  the  accident. 

Id. 

20.  The  high  degree  of  vigilance  due 
from  a  carrier  of  passengers  to  its 
passenger,  is  not  demanded  in  case 
of  a  person  who  is  not  its  passen- 
ger. Id. 

21.  Cause, — ^Where,  in  an  action  for 
personal  injuries,  there  are  two  or 
more  possible  causes  of  an  injury, 
for  one  or  more  of  which  the  de- 
fendant is  not  responsible,  the 
plaintiff,  in  order  to  recover,  must 
show  by  evidence  that  the  injury 
was  wholly  or  partly  the  result  of 
that  cause  which  would  render  the 
defendant  liable.  If  tlie  evidence 
in  the  case  leaves  it  just  as  prob- 
able that  the  injury  was  the  result 
of  one  cause  as  the  other,  the 
plaintiff  cannot  recover.  Grant  c. 
Peim.  &  N.  Y.  C.  &  R.  Co.       302 

22.  Accident. — A  street  railway  com- 
pany is  not  liable  for  an  injury  due 
to  the  party*  s  own  carelessness  or 
to  piu^  accident.  Fenton  p.  S.  A. 
R.  R.  Co.  380 

23.  Preference. — Street  railway  cars 
have  a  preference  in  tlie  streets: 
and,  while  they  must  be  managed 
with  care  so  as  not  to  carelessly  in- 
jure persons  in  the  street,  pedes- 
trians must  nevertheless  use  reason- 
able care  to  keep  out  of  tlieir  way. 

Id. 
See  Master  and  Servant,  8, 
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NEW  TRIAL. 

CJiarge. — ^Expressions  in  the  charge, 
which  are  calculated  to  excite 
prejudice  and  hostility  toward 
the  defendant  and  sympathy  for 
the  plaintiff,  are  sufficient  to 
justify  a  reversal.  Hogan  v.  C.  P. 
N.  &  E.  R.  R.  K  Co.  862 


See  Appsal,  21. 

NONSUIT. 
See  Trial,  3. 

OBJECTION. 

Specific.  —  An  objection  that  a 
question  calls  for  the  conclusion  of 
the  Witness,  is  specific  euough  to 
raise  the  question  of  the  admissi- 
bility of  the  evidence  as  calling  for 
the  opinion  of  the  witness  upou  a 
non-expert  subject.  Schneider  v. 
S.  A.  R.  R.  Co.  232 

See  Appeal,  6,  11. 

OFFICE. 
See  Mandamus,  1,  2. 

OFFICER. 
See  Municipal  Cokporations,  3. 

OPINION. 
See  Evidence,  13,  14,  25. 

PAROL. 

See  Evidence,  24,  36; 
Partition. 

PARTIES. 

Substitution. — The  executor  of  an 
assignee  for  the  benefit  of  creditors 


is  not  entitled  to  be  substituted  as 
plaintiff  in  an  action  brought  by 
the  deceased  as  such  assignee, 
unless  such  execiitor  has  been 
substituted  as  assignee.  Steinhaeu- 
ser  V.  Mason.  619 

See  Creditok's  Action,  1; 
Witness,  3. 


PARTITION. 

Parol. — Where  no  act  of  exclusive 
ownership  or  dominion  is  shown, 
no  actual  possession  proven  nor 
any  claim  of  title  even  asserted,  no 
such  an  entry  upon,  nor  exclusive 
•  possession  of,  the  premises  is  es- 
tablished as  is  necessary  to  render 
valid  a  parol  partition  thereof. 
Sanger  v,  Merritt.  53 


PARTNERSHIP. 

1.  An  agreement  by  one  party  to 
advance  funds  for  the  purchase  of 
houses  to  be  secured  by  mortgages 
on  the  property,  and  by  the  other 
party  to  furnish  money  for  im- 
provenvents,  and  to  hold  the  title  in 
his  own  name,  with  an  equal  divis- 
ion of  anticipated  profits,  does  not 
create  a  partnership.  Smith  v. 
Lennon.  4 

2.  Special. — In  case  of  a  particular 
or  special  partnership,  the  power 
of  one  to  bind  the  other  copartners 
extends,  it  Heenm,  only  to  acts 
necessarily  connected  with  the 
particular  enterprise  for  which  the 
partnership  was  formed.  Macauley 
V.  Palmer.  339 

3.  Limited. — The  provisions  of  the 
statute  permitting  a  renewal  or 
continuance  of  a  limited  partner- 
ship do  not  require  a  statement 
that  the  original  contribution  of 
the  special  partner  is  unimpaired, 
nor  is  it  necessary  that  such  shall 
be  the  fact.  Fifth  Ave.  Bank  r. 
Colgate.  544 

4.  The  renewal  and  continuance  of 
such  partnership  operates  as  an  ex- 
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tentioiif  and  is,  in  practical  effect, 
tlie  same  as  tliou^ii  sach  time  liad 
been  embraced  within  the  terms  of 
the  originai  formation.  Id. 

5.  The  impairment  of  the  capital 
without  the  fault  of  the  special 
partner,  where  he  was  ignorant 
thereof  and  acted  in  good  faith, 
does  not  make  him  liable  as  a  gen- 
eral partner.  Id. 


PATENTS. 
See  Evidence,  34,  85. 


PAYMENT. 
See  Presumption. 


PENDENCY. 
See  FoBifEB  Adjudicator,  2,  3. 


PERSONAL  PROPERTY. 
See  Taxes  1,  2. 


PLEADINGS. 

1.  Cimstruction. — The  defendant  was 
held  not  to  be  precluded  by  the 
pleadings  from  insisting  that  the 
actual  termination  was  not  the  one 
contemplated  by  the  contract. 
MUler  V.  U.  S.  A  S.  Co.  107 

2.  Demur. — A  complaint,  stating 
such  facts,  is  not  demurrable. 
People  r.  Milk  Exchange.  206 

See  Evidence,  12. 


PLEDGE. 

1.  Sale, — ^Where  the  plaintiff  pledged 
to  defendant  certain  bonds  as 
security  for  a  loan  under  an  agree- 
ment to  the  effect  that,  in  case  of 
default  in  payment    at  the  time 


specified,  defendant  might  sell  the 
securities  in  such  manner  as  it,  in 
its  discretion,  might  deem  proper, 
without  notice;  and  where  the  de- 
fendant, upon  the  loan  not  being 
paid  at  maturity,  sold  the  bonds 
without  notice  to  plaintiff,  it  was 
held,  in  an  action  for  an  alleged 
unlawful  conversion,  that,  in  the 
absence  of  evidence  showing  a 
modification  of  the  agreement, 
plaintiff  was  not  entitled  to  re- 
cover.   Williams  r.  U.  S.   T.  Co. 

304 

POWER  OF  SALE. 
See  Wills,  8,  9. 

PREFERENCE. 

See  Appeal,  50-52; 
Neolioence,  23. 

PRESUMPTION. 

1.  Payment, — The  presumption  of 
payment,  arising  from  lapse  of 
time,  is  a  question  for  the  junr. 
Macauley  v.  Palmer.  339 

See  Appeal,  43,  49; 
Fbaud,  3. 


PRINCIPAL  AND  AGENT. 

1.  Authority, — An  architect,  who  is 
employed  by  the  owner  as  his  agent 
and  representative  in  the  erection 
of  a  building,  has  authority  to  con- 
sent to  the  substitution  of  material 
inferior  to  that  odled  for  by  the 
contract.    Thomiu  v,  Stewart.  139 

2.  Knowledge, — Where  an  agent  rec- 
ollected, at  the  time  he  received 
for  his  principal  a  mortgage,  that 
there  had  been  a  prior  mortgage 
upon  the  property,  but  honesUy 
believed  at  the  time  that  it  was  or 
had  been  satisfied,  although  mis- 
taken upon  that  point,  the  subse- 
quent mortgagee  Is  not  chai^geable 
with  knowledge  of  the  existence  of 
such  prior  mortgage.  Constant  t>. 
Rochester  University.  285 
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3.  Liability. — Where  a  firm  of  agents 
make  a  sale  for  its  principal,  but, 
after  receiving  the  price,  returns  it 
to  the  purchaser  on  being  unable 
to  deliver  the  goods,  neither  mem- 
ber of  such  firm  is  liable  for  the 
purchase  money  or  its  appropria- 
tion.   Macauley  v.  Palmer.        880 

PROBATE. 
See  Wills,  4 


QUESTIONS  OF  FACT. 

See  Appeal,  46,  46; 
Insubance,  2; 
Negligence,  18-20. 

QUESTIONS  OF  LAW. 
See  Appeal,  32,  88. 

RAILROADS. 

1.  Rules, — ^In  formulating  rules  f6r 
the  government  of  its  employes,  a 
company  is  bound  only  to  use  ordi- 
nary care,  and  to  anticipate  and 
guard  against  such  accidents  and 
casualties  as  may  reasonably  be 
foreseen  by  its  managers  exercising 
such  ordinary  care.  It  is  not  to  be 
assumed  that  it  can  by  rules  guard 
against  and  prevent  evej^  injuij  to 
them.  Berngan  v.  N.  x.,  L.  £.  dk 
W.  R.  R.  Co.  86 

2.  The  court  is  not  warranted  in  sub- 
mitting to  the  Jury  the  question 
whether  the  company  was  at  fault 
inomitting  to  make  and  publish 
a  certain  rule,  in  the  absence  of 
some  proof  that  such  a  rule  was  in 
operation  by  other  roads,  or  unless 
the  necessity  and  propriety  of  mak- 
ing and  promulgating  it  are  sworn 
to  by  persons  possessing  peculiar 
skill  and  experience  in  the  busi- 
ness, or  unless  they  are  so  obvious 
as  to  make  the  question  one  of 
common  experience  and  knowl- 
edge. Id. 

See  Neglioencs,  2, 10, 11. 


REAL  PROPERTY. 

1.  Improvement, — To  move  a  court 
of  equity  to  support  a  claim  for  the 
improvements  put  upon  the  prop- 
erty of  another,  it  should  at  least 
appear  that  the  occupants  had 
acted  upon  a  belief  as  to  their  title, 
which  had  some  probable  basis, 
and  that  the  real  owners,  knowing 
of  their  acts,  suffered  them  to  so 
on  without  notifying  them  of  the 
actual  condition  of  the  title.  Bohn 
V.  Hatch.  443 

2.  Lecue, — ^The  subsequent  accept- 
ance of  a  lease  of  the  premises  by 
the  occupants  from  the  owner  is  a 
recognition  of  the  title  in  the  les- 
sor, which,  when  considered  in 
connection  with  the  absence  of 
any  legal  title  or  estate  in  them, 
operates  as  a  waiver  of  any  claim 
for  improvements.  Id. 

8.  Claim, — To  maintain  an  action 
under  the  provisions  of  section 
1688  of  the  Code  of  Civil  Proce- 
dure, the  plaintiff  must  show  pos- 
session under  some  claim  of  title. 

Id. 

REARGUMENT. 

See  Appeal,  34,  41. 


RECITAL. 
See  Evidence,  2. 


RECORDING. 
See  Mortgage. 


REFERENCE. 

Compulsory. — ^Where  the  complaint 
alleges  that  the  defendants  are  in- 
debted to  the  plaintiff  in  a  certain 
sum  upon  an  account  for  services 
rendered  as  attorney  and  counsel, 
between  certain  dates,  in  defend- 
ing a  certain  action,  and  that  the 
services  are  of  the  reasonable  value 
stated,  and  the  answer  puts  in  issue 
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the  Indebtedness  and  the  value  of 
plaintifiTs  services,  the  conditions 
essential  to  the  ordering  of  a  com- 
pulsory reference  do  not  exist,  even 
though  the  plaintiff  makes  out  his 
bill  so  as  to  specify  the  numerous 
acts  and  services  required  in  the 
progress  of  the  litigation.  Randall 
V.  Sherman.  148 


REPRESENTATIONS. 


See  Fbaud,  1,  2. 


RES  ADJUDICATA. 

Effect, — The  decision  of  the  court  of 
appeals  on  a  point  involved  in  the 
action,  though  not  a  bar,  should  as 
authority  control  the  decision  of 
the  same  point  in  a  subsequent 
action  between  the  same  parties 
and  an  additional  party,  as  to  the 
latter,  who  acquired  an  interest 
from  parties  to  the  former  suit  be- 
fore entry  of  judgment  therein. 
Tauziede  r.  Jumel.  262 


RESCISSION. 

See  CONTKA(JT,  11. 

REVERSAL. 
See  Appeal,  10. 

REVOCATION. 
See  Wills,  2,  3. 

RISK. 
See  Master  and  Skbvant,  1. 

RULES. 

See  Master  and  Servant,  4,  5,  0, 
11-18; 
Railroads,  1,  2. 


SALE. 

Where  the  defendant  denies  that  he 
ever  sold  certain  stock,  either  as 
agent  or  owner,  and  a  witness  tes- 
tifies that  he  sold  it  to  plaintiff  on 
the  employment  of  another  party 
before  plaintiff  had  even  seen  de- 
fendant, the  fact  that  defendant 
received  therefor  plaintiff's  check 
payable  to  his  order,  deposited  it 
and  accounted  for  its  proceeds, 
does  not,  as  matter  of  law,  consti- 
tute a  sale  by  him  either  as  agent 
of  an  undisclosed  principal  or  as 
owner,  nor  make  out  a  ratification. 
Akron  r.  De  Castro.  95 

See  Pledge. 

SECTION  829. 

See  Evidence,  4; 
Witness,  1,  2. 

SECURITY. 
See  Accord  and  Satisfaction,  2. 

SLANDER. 
See  Evidence,  30-^. 

SPECIAL. 
See  Partnership,  2. 


SPECIFIC  PERFORMANCE. 
See  Contracts,  8. 


STATEMENT. 

See  Account  stated,  1 ; 
Appeal,  23. 


STIPULATION. 
See  Appeal,  53. 

STRIKING  OUT. 
See  Evidence,  3. 
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•  STREET  CAR 

See  Negligence,  14-16. 


SUBSTITUTION. 
See  Parties. 


SURROGATE. 

See  Appeal,  7-9; 
Deposition,  1. 


TAXES. 

1.  Personal  property  out  of  state. — 
Where  securities  belonging  to  a 
trust  fund  are  in  the  possession  of 
three  trustees  jointly  in  another 
state,  two  of  wliom  are  residents  of 
that  state  and  tlie  other  of  this 
state,  such  securities  are  not  tax- 
able in  this  state  under  chap.  302 
of  1883.  People  ex  reL  Day  r. 
Barker.  647 

2.  Th%  question  is  not  affected  by 
the  fact  that  such  securities  are 
bonds  secured  by  mortgages  upon 
lands  in  this  state.  Id. 

See  Corporations,  3,  4. 


TERMINATION  OF  ACTION. 
See  Malicious  Prosecution. 


TITLE. 
See  Vendor  and  Purchaser,  1-4. 


TITLE  TO  OFFICE. 
^ee  Municipal  Corporations,  4. 


TRIAL. 

1.  Charge. — The  trial  judge,  In  de- 
livering his  charge  to  tlie  jury, 
may  r^d  to  them  extracts  from  a 
reported  case,  so  long  as  the  prop- 


ositions are  sound  and  applicable 
to  the  possible  facts  appearing, 
and  are  correctly  stated.  People  t, 
Minnaugh.  1 

2.  Where  the  language  of  the  charge 
is  not  strictly  accurate,  but  may  be 
so  construed  as  to  embody  error, 
the  counsel,  if  he  supposes  that 
there  is  danger  that  the  jury  will 
be  misled  by  it,  should  ask  to  have 
it  made  more  explicit.  Quinby  r. 
Cariiart.  219 

3.  Nonsuit. — ^Where  the  evidence 
does  not  show  that  the  defects  in 
the  construction  of  a  building  are 
so  material  that  the  court  is  au- 
thorized to  hold  as  a  matter  of  law 
that  the' contract  had  not  been  sub- 
stantially performed,  a  nonsuit  Is 
erroneous.     Oberlies  r.  Bullinger. 

250 

4.  Charge. — ^Where,  in  an  action 
against  a  railroad  company  for  neg- 
ligence, the  evidence  is  sufficient 
to  have  authorized  the  jury  to  find 
that  the  decedent  negligently  and 
unnecessarily  jumped  towards  or 
in  front  of  the  moving  car,  it  is 
error  to  refuse  the  request  that  **  if 
the  boy^s  want  of  care  in  jumping 
off  the  car  was  the  cause  of  the  in- 
jury, then  he  was  guilty  of  contrib- 
utory negligence,  and  the  plaint- 
iff cannot  recover.  Hogan  r.  C.  P. 
N.  &  E.  R,  R.  R.  Co.  362 

5.  Charge. — A  request  to  charge, 
which  permits  the  jury  to  make  an 
assumption  without  facts,  is  Im- 
properly granted.  Kiordan  r. 
Ocean  S.  Co.  869 

6.  Finding s.^-Where,  in  an  equity 
action,  the  verdict  covers  the  whole 
ground  of  controversy  on  the  facts, 
and  the  right  to  the  relief  sought 
follows  upon  the  adoption,  by  the 
court,  of  the  finding  of  the  jury, 
the  court  may,  upon  adopting  such 
finding,   direct  jiidsmejit  without 

Ho(&er  r.  City  of 


further  trial. 
Rochester. 


875 


7.  In  such  case,  the  omission  of  the 
court  to  make  findings  of  fact  and 
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law  is  an  irregularity  merely.  The 
remedy  of  the  defeated  party,  if  he 
is  entitled  to  any,  is  by  motion. 

Id. 


TRUST. 
See  Wills,  1. 

VENDOR  AND  PURCHASER, 

1.  Title. — Specific  performance  of  a 
contract  to  convey  real  estate  will 
be  decreed,  where  there  is  no  rea- 
sonable ground  for  apprehension 
that  the  vendor's  title  to  any 
portion  of  the  premises  described 
in  the  contract  is  defective,  or  that 
the  vendee  may  be  prejudiced,  for 
any  such  reason,  by  specifically 
performing  it.    Kelly  t>.  Brower. 

18 

2.  Title,— 'The  vendor  assumes,  un- 
der an  ordinary  contract  of  sale, 
the  obligation  to  tender  a  title  mar- 
ketable and  free  from  reasonable 
doubt.    Kilpatrick  v.  Barrow.    347 

3.  A  purchaser  will  not  be  compelled 
to  accept  a  title  resting  on  a  doubt- 
ful construction  of  the  provisions 
of  a  will.  The  court  will  not  de- 
termine such  question  of  construc- 
tion in  the  absence  of  the  persons 
who  will  be  affected  thereby.     Id. 

4.  Where  the  judgment  of  the  court 
in  support  of  the  title  tendered 
will  not  bind  the  descendants  of 
children  who  have  been  or  may  be 
bom  after  the  death  of  testator, 
and  prior  to  the  time  appointed 
for  the  sale  or  division,  the  title  is 
not  marketable  and  free  from  rear 
sonable  doubt.  Id. 

See  Estoppel,  1,  2. 

VERDICT  DIRECTED  BY 
COURT. 

See  Appeal,  3. 


VILLAGE  ORDENAIJCE. 
See  Negijgekce,  13. 

WAIVER. 
See  Appeal,  37,  38,  48. 

WILLS. 

1.  Truats. — ^A  clause  in  a  will  creat- 
ing a  trust,  which  cannot  be  car- 
ri^  out  and  not  making  an  uncon- 
ditional gift  of  the  money  to  the 
executor  which  he  can  dispose  of 
as  he  sees  fit,  is  void.  Matter  of 
IngersoU.  11 

2.  Revocation  of  probate. — ^Where 
the  proceeding  to  procure  the  revo- 
cation of  the  probate  of  a  will  is 
carried  on,  in  the  surrogate's  court, 
from  its  commencement  as  for 
the  reproving  of  the  will,  neither 
the  surrogate  nor  the  general  term 
can  pass  upon  anything  except  as 
to  the  legal  execution  of  the  will 
and  whether  its  probate  |hould 
stand.    Matter  of  Watson.  *      30 

8.  Questions  as  to  the  validity  of  the 
decree  admitting  the  will  to  pro- 
bate, are  not  proper  in  a  subse- 
quent proceeding  to  obtain  a  revo- 
cation of  the  probate,  where  all  in- 
terested parties  were  duly  in  court 
upon  the  former  proceeding.      Id. 

4.  Probate. — ^Afterthe  proceeding  to 
probate  a  will  is  once  instituted 
and  the  parties  cited  are  before  the 
surrogate,  the  proponent  cannot,  as 
a  matter  of  right,  so  long  as  any 
party  cited  announces  that  he  ap- 
pears in  support  of  the  will,  de- 
mand that  the  proceeding  be  dis- 
missed.   Matter  of  Lasak.  50 

6.  Marriage. — The  subsequent  mar- 
riage of  a  widow  revokes  her  will. 
Matter  of  Eaufmann.  63 

6.  Construction. — ^Whether  words  in 
a  will  attached  to  a  gift  explaining 
the  desire  of  the  testator  In  respect 
to  its  use  or  disposition  constitute 
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a  limitation  of  the  bequest,  or  are 
to  be  regarded  as  advisory  or  rec- 
ommendatory, depends  upon  the 
intention  of  the  testator;  they  are 
construed  as  mandatory  or  advisory 
according  to  the  intention  as  as- 
certained from  a  consideration  of 
all  the  provisions  of  the  will  which 
bear  upon  the  subject.  Riker  v. 
Leo.  106 

7.  Execution, — ^A  substantial  compli- 
ance with  the  statute,  prescribing 
'the  formalities  to  be  observed  in 
the  execution  of  wills,  is  sufficient. 
Matter  of  Yoorhis.  828 

8.  Power  cf  sale, — ^Where,  by  a  will, 
the  exercise  of  a  power  of  sale 
given  to  the  executors  is  postponed 
for  the  benefit  of  legatees  or  devis- 
ees during  the  intermediate  period, 
the  execution  of  the  power,  it 
aeemSy  may  be  accelerated  by  the 
consent  of  the  executors  and  all  the 
persons  interested,  upon  their  join- 
ing in  the  conveyance,  provided 
they  are  sui  juris  and.  the  convey- 
ance is  not  in  contravention  of  any 
trust  and  is  consistent  with  the 
substantial  purpose  of  the  testator 
in  creating  the  power.  Kilpatrick 
V.  Barron.  347 

0.  But  the  rule  is  otherwise,  where 
the  persons,  who  will  be  entitled 


to  the  proceeds  of  the  sale,  cannot 
be  ascertained  imtil  the  happening 
of  the  event  upon  which  the  power 
of  sale  was  limited.  Id. 

See  Costs,  1. 


WITNESS. 

1.  Section  829. — In  an  action  on  a 

Sromissory  note  asainst  the  in- 
orsers,  testimony  of  the  surviving 
indorser  to  the  effect  that  he  had 
signed  merely  for  the  accommoda- 
tion of  the  deceased  indorser;  is  in- 
competent under  section  829  of  the 
Code  of  Civil  Procedure.  Sallade 
V,  Gerlach.  74 

2.  It  is  doubtful  whether  a  witness 
can  be  permitted  to  testify  to  a 
conversation  in  his  presence  be- 
tween the  decedent  and  a  third 
person  relative  to  a  gift  which  he 
seeks  to  establish.  Devlin  v. 
Greenwich  Sav.  Bank.  601 

8.  Party, — A  defendant  in  a  crim- 
inal action,  who  offers  himself  as 
a  witness,  is  subject  to  the  same 
rules  of  examination  as  apply  to 
other  witnesses.  People  v.  McCor- 
mack.  662 

See  EviDEKCB,  7-10. 
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